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1 defendant was elected a corporator eight years „ Where th ; | 
7 and an entry was made in the corporation books of ks an entry wing . 
taking the oath of office, and the oaths of allegiance and ſu- mit 4 
premacy : it was now moved for an information in nature of a cent W., 


> warrants upon the affidavit of the town clerk,” who ſwore, tion if the fat * 
t he did not adminiſter the oath of allegiance, though he de e 
made the entry in the manner it appeared to be. But the court tt 

would do nothing in it, after ſo long an acquieſcence; and ſaid it 
would be of dangerous conſequence, to allow a town clerk to 


diſqualify members by his own oath, contrary to the record (i). BE : 3 
(1) Rex v, Mayor and Burgeſes of Malmfbury, 8 Med. 53. 8. P, 
Var. II. B . a 
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= Warren bs ſei- poor perſon rented a coney waren and a cottage upon it 


dee p. him a ſettlement within the ſtatute of Car. 2. Sed per curiam 
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1 Dominus Rex ver/. Allington, Recorder of Hertf 
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Ia juſtice con- HERE being affidavit made, that no ſummons was had £ 
vids without in the caſe of the King and Venables, the court granted an 
hate! n. information againſt the juſtice who made the convidtion (1). 1 

„ — . 7˙ . ——— - 

, l (1) Jide Rex v. Vytes, Aud. removal without ſummoning the NE 

| 358 No. 2#z, 238. S. R. for ſigning an order of party. Ante 46. tio 
Caſe of the Priſon of the King's Bench. ( 

Rules of the HE priſon being in a ruinous condition, and the late rains 325 
prifon inlarged having broke in, there was an order made for the pro- ”=_ 

ra 


(1 e. prietors to attend the court; and upon their attendance the court 
* was moved to enlarge the rules of the priſon, ſo as to take in 

the Marſbalſea, that the priſoners. might be removed thither, 

But the court would do nothing in it, till there was an under- 

taking by. rule of court to put the priſon in repair, which they q 

ſaid the proprietors. were obliged to do, upon pain of ſorfeiting } 

their right. Whereupon the . proprietors ſubmitted to a rule, 5 4. 

and the rules were enlarged accordingly. | Pen 


9—— 
i 


(1) Nu two rules for aſcer- King's Bench Priſon, Ea. 309 Mcuria; 
taining the boundaries of the Geo, 3. 3 Term Rep. 583. 2 


Between the Pariſhes of Kinver and Stone in com ' Stafford, 


Kinelng 4 coney P ON: a ſpecial order of ſeſſions, it was ſtated, that 


Bak. ans, At 10 /. per ann. which the juſtices were of opinion did not gai 


N. 209. A mill has been held to be a tenement within that ſtatute, anc 
= why not this ? It is his ability to pay 10 J. per ann. that is the 
foundation of the ſettlement, and whether he pays it for a Hout 
for habitation, or for a warren which brings him in a proſit, 
not material: the order of ſeſſions muſt be quaſhed (1.) 


6 


(1) Rex v. Piddletreuthide, 3 Term Rep. 772. S. P. 
I 


- 


Jof the peace; and cited Rex v. Jamet, Trin. 1 Ges. 


ty kes 15 Gow, — 


7 
n 
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 Harrifn 1 Winchcoribe. 


gr taxes mpyed for leave to plead 8 FF Plea double 
Mr infra ſex annos, and cited Folkes v. Smith in C. B. 
12 Geo. where there was the like rule; ions! aan 


fl caſe fe was we needing, 


Micb. 13 Gui Brian v. Woodward granted againi en my 90+ 
tion. Zudem terminò *** £3 
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(1) De Cofa v. a pff. Whalpdal v. Alisa, For: 377. 
$89. Xu v. Boſwell, Barnts is contra. Fortęſcus I. diffentiente. 
329. acc. Adin. Garnett v. Har- Et vide Baker v. ann Poſte 


riſm, ib. 348. Strithurft V. 949- 
Gio 2 Block. 78 3 But 


Dominus Rex ver/. Buck, ET e ] 

8 TRANGE moved to quaſh an indictment FJ killing a Iudictment lies 
hare, this not being a matter indictable, the ſtatute of has. 1 
5 Ann. c. 14. appointing a ſummary proceeding before ff ys I 1 85. Ca. p. 


indictment for keeping an alehouſe was quaſhed, becauſe the 


ſtatute 3 Car. 1, c. 3. had directed a particular Et Er per SY 5 


curiam, The . muſt be quaſhed. 


Parker ver. N 


the plaintiff in error pleaded, that the damages recovered L. Rm. 4% 
vere levied upon a fiers facias, And Strange moved to ſet afide 
this plea, ſaying it was never the intent of the court to give the 
barty a liberty to plead to it, when it was only a method uſed to 


I bring in the party to 1 b. his errors; and that if this was to be 


once allowed, it would be done in all caſes, and be an effectual 

nethod to get one term extraordinary upon every writ of error, 

J obliging the party to go to trial upon an iflue to the /cire 6 

aciar, whilſt the writ of error ſtood till for want of an aſſign · 

nent of errors. And he cited E/mes v. Martin in B. R. Hil. 

10 Gee, where a plea of payment (which is the ſame in reaſon 

ih the preſent caſe) was ſet aſide, The Chief Juſtice at firſt 

nade a difficulty of ſetting aſide this plea, becauſe it might be 

ve, and then why ſhould the party be brought in to ſhew cauſe 
B 2 why 


ere an 37% No, 2937 | 


F: O the ſeire fucias quare executio non upon a writ of ee e 
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why there ſhould not be execution, when it has been had al. 
ready, But the other Judges made no difficulty of ſetting it 
aſide, on account of the apparent delay that it would introduce. ] 
And if execution has 'been had, the defendant may go on- with 
his writ of error to obtain a reſtitution. So after great debate Wl 5 
the plea was ſet aſide. And in the debate of this cafe it wa 
ſaid by the court, and the ſecondary, that if iſſue had been s 
- Joined on this plea, and it had been found for the defendant in 
error, he might have taken out execution, but could not aan pros, 
the writ of error, till after a rule to aſſign errors (1). 


Infrumentam After this errors were aſſigned; and when the cauſe came ono: 
to be argued, it appeared to be an action of trover pro duobus 

gere. | inflrunentic ligneis, Anglice flonds. And it was objected by Fe 
Poſt, 309. zakerley, who cited 'Cro. El. 817. x. Lev. 48. Sti. 327. that 
there was a proper Latin word for fandi, and therefore infiru 

mentum ligneum, which would ſerve for any thing made of wood 


| 
was too general: but the court held it well enough, and th 
judgment was affirmed. 5 
| 0 
5 : — — . 8 

(1) Aue 390. 
[ 660] Welſh verſ. Craig. b 
Debt lies not EBT upon two promiſſory notes and a mutuetus.. Ant ac 
ven a promiſſo- on demurrer to the declaration, I objected, that an actio ſh. 
N 5 of debt would not lie: that before the ſtatute no action at all A his 
Le. upon the note, as a note, (Salk. 129.) nor did an iadebitatii ke 


umpfit lie on a bill of exchange (1). And the only remed 
given upon the note by the ſtatute, is the ſame that was befon 
on an inland bill of exchange. And of this opinion. was 2 
court, and pronounced judgment for the defendant (2). B 
then it was obſerved by ca . Comyns for the plantiff, th 
there was one good count upon the mutuatus, and the demurre 
was to the whole. Whereupon. judgment was given for il 


plaintiff, which I believe it will be difficult for him to enter, 


as to maintain it. | ng 
2 3 7 ne 

(1) Hedyrs v. Steward, Salk. (2) Quare et wide Bayley 
125. acc. Kfcebower v. Tims, Bills 46, and the note. © mo 


; 3. R. E. 22 G. LY contra. att 
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of N account for a watch and ſword delivered to 0. abi : 
ich ad mercandizandum, he pleaded that he carried them to Porto Ia account a Ac. 
Bello, and in order to keep them ſafe, till he had a convenient charge to a coms 


— opportunity to ſell them, he put them into the warehouſe of the 8 3 
een South-/ea company, and that the warchouſe was broke open by 
n enemies, and the watch taken away and loft, and that the ford 
„had likewiſe been taken away, ai an Engli {Oman had put it on 
and claimed it as his, and that the den po was forced to come 
away before he met with the 8 Wo it We” And 
on on demurrer, n 2 "EP " = 
po It was cbjectei by Serjeant Whitaker, his abe ws ho hea 15 Ly” 
Wdiſcharge z and he cited 1 Noll. Abr. 124, 125. Tu. 202. 1 
1 Bulft. 101. for theſe goods were delivered to the defendant 


nder a ſpecial and particular truſt ; and that he could not de. 
end himſelf againft the plaintiff's demand, by ſhewing — 
ad lodged them in a warehouſe, which was à committing them 
en 3 we vil be RES | 
able for the loſs, * 


Reeve contra. Though this is a perſonal truſt, yet he is not 
bound to keep them always about him. If he was robbed of 
hem himſelf, it is a diſcharge. 1 Vent. 122. 2 6 5. 5 E. 
4. 4. 9 E. 4. 40. Et per curiam, — is facie a 72 62/1 1 256 
account: if the warehouſe was not a fafe cuſtody, | 
ſhould have been replied: a robbery = is the ſame as if "9 „„ 
his own perſon, for a bailiff ad mercandizandum is not obliged to — 
keep the goods always about him. At another day Serj ent 
Hawkins pro quer endeavoured to maintain the action, but 

the court ſtood to their former Lacs and gave judgment IT 681 1 
 defendente, : 


6 


Short verſe Kings : 


T# HE plaintiff declared in ejectment on one demiſe to — 
which there was Not guilty pleaded ; but afterwards find- egen 
ing it neceſſary to add the demiſe of the truſtees, he delivered a — of coſts 
new e JEN on the double demiſe, Whereupon I moved to 1 former, re- 


ſtay e proceedings on this laſt, till payment of the coſts, and _—_—— "na 


for notice where the leſſors were to 17 und; and grounded my not vexatious . 
motion for the firſt part on Lord Conin 2 bed and for the (*). Granted 


latter on the common caſe of a gui tam ( oY becauſe here the leſſor — f 
FA 4 leſſor to be + 

( 1 Vide Hullock on Caf 446. (3) Gon v. Kerby, ante 402. — B. 
of ſeq. ace, Braceby v. Dalton, contra poſt. —— m 

(2) Vat qu tam v. Green, foft. 794- Ante 348. 


977 
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was to enter into a rule for coſts. The court granted the aft 
but as to the coſts they {aid it, was neyer done, but 


„it appeared the party was vexatious, or had run the defendant to 
«2 - +» great expence, which was Lord Coning — caſe, who came 
- + _ » for atrial at bar on his new ejectment, after the former cauſe 


a n Vas ready for the bar, which was a matter of mere e in 
P ages they might make * own nur. 


| #3 — 4 


— 21 


obs wn lee 


= ” 1 HE plaintiff declared in treſpaſs with a EY cum, and 
apo aſter « then went on to another treſpaſs, which was introduced 
doe a necnon de eo quod, E "The verdict was pro quer as to 
L Raym. 1413. the laſt part, and pro def? as to the treſpaſs under the quod cum. 
And it was moved in arreſt of judgment, that the Whole was 
2 . but recital. Sed per curiam, We muſt not extend that exception, 
* which has gone far enough already: the latter part is by way of 
poſitive charge, and the finding of the jury has eyed s it as to the 

| firſt, The plaintiff muſt have Judgment, 


White ER Hs. 


EBT upon A bond conditioned to indemnify the plaintif, 

The defendant upon oyer pleaded general Ys gl indemp- 

nem conſervavit, without ſhewing how. And on a general de- 
murrer it was agreed the plea was ill before the act for amend- 
euſe that it does, ment of the law, for that no iſſue could be joined upon it. 
. 2 Cro. 165. Hob. 296. 2 . 4. 2 Cro. 363. 503. 634» 
| — 41 demur- But then it was objected, that this ſhould have been ſhewn for 
rer. cauſe of demurrer. And of that opinion was the court, for the 
f 3 ſubſtance is the ſaving harmleſs, and how that was done, is but 


3 x Lev. 194 matter of form; ſo the plaintiff prayed leave to diſcontinue upon 


| #7 wa moment of colts, which was IS: accordingly. 
: "IX on” 2 | 
| - 
| — e H E plaintiff UBT! an action of debt upon a bond as 
WS cechirs 00 executor, and upon oyer it appeared to be conditioned, 
| 
; 


lexeeu;or, he (c that the defendant ſhould not hunt in * the lands of the 
4 — Rn « teſtator,” and in the replication, a breach was aſſigned by 2 


Died in Andrews hunting in the time of the executor z and à verdict for the 4 
J 7 ; fendant. : 
— | 
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| „Hilary Im 2 Geo. 
And now Serjeant Chapple moved for coſts, becauſe the hunt- 


ing, which was the cauſe of action, aroſe in the time of the ex- 


ecutor, and was matter within his knowledge. 6 Mad. gr. 187. 
1 Vent. 92. Sed per curiam, The caſes are only where he needed 
not declare as executor; and ſo was Haller v. Delander, 4 vin. 
1 Geo, in B. R. But here the bond was the cauſe of action, 
and he was obliged to declare as executof; and therefore they 


denied colts, _ 


3 Iaiy Caſs verſus Tide. ». 5 
Es R OR of a judgment in C. B. in ejectment on four de- 
d 


miſes of a different commencement and continuance: ver- 

ict for the plaintiff againſt two defendants only as to one third 
part of 28 acres of meadow z and as to the reſt of the premiſſes, 
and all the other defendants, Not guilty : upon which there is 
judgment, that the plaintiff ſhould recover terminum ſuum pred” 
de et in pred” una tertia parte præd 28 acrarum prati againſt the 


27 


a Sa (44 wt 


Lat. 214. 220. 
See 3 Burr. 
Rep. 1451. f 


© 


Verdict incer · 


two defendants who are found guilty, and that the acquitted de- 3 


fendants ſhall recover 71. coſts. 


Upon this judgment the two defendants, who were found 
guilty as to part, bring a writ of error, and aſſign the general 
errors. And Strange pro quer in errore objected, that the ver- 
dict and judgment are uncertain, OR Ws", 2 


1. For that the plaintiff declares on four ſeveral demiſes of a 


different commencement and continuance, and yet the judgment 


is only to recover terminum ſuum pred” in the ſingular number, 


without determining which of the terms he ſhall recover. Hil. | 

4 Geo, B. R. Hodſon v. Backhouſe : the writ of error Was Ye qua- ene 

dam tranſ. et cjection firme inſtead of frmarum, there being tro 
demiſes: and quaſhed. | | vo as. Is 


2. It is impoſſible for the ſheriff upon this judgment to know 


- 
% "$61 5 IF 
| * 
. > 1 * 
* 


2888 
* 
, 1. 


what he is to deliver poſſeſſion of, for there are four demiſes of [ 683 1 
four different 28 acres of meadow, and whether the plaintiff is : 
to have thoſe which A. demiſed, or thoſe which B. or C. or D. 


demiſed, is uncertain; it ſhould have been to recover the 28 


acres of meadow which the firſt, or ſecond, or third, or fourth" ' > * 
. leſſor demiſed. 1 Bock of Judgments 74 2 Ditto I 19. 2 Kall. „ f 
Abr, 694. 1 Rell, Abr. 779. By this verdict no body can ſaygg 
which of the leſſors title is eſtabliſhed, nor can either of them 


bring an action upon it for the me/ue profits, 


Whitaker Serjeant contra did not offer to anſwer the objec- 


1 4 
TM .. * : 


K 0 


tions, but ſaid they would try below and it ſet right; at 
. prelent he took an exception to the writ of error, that it was 


34 „ +> of 3 


„ 5.40 
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Variance. only to remove a record of an eje&ment between the plaintiff 
| and the two defendants who are found guilty ; whereas it ap- 
pears by the record, that there were eleven other defendants 
- to the ſuit: and though the writ can be N only bi thet: 
© two ad grave damnum of themſelves, yet the ſuit muſt be de- 
| ſcribed as it really was. Et per curiam, So it ſhould, and the cafe 
(«) Co. Cz, of of Cook and The Dutcheſs of Hamilton (a) was cited (1). Then 
Prac. 10% Strange inſiſted, that it was amendable by the late act (2); and of 
that opinion was the court, ſo the writ of error was amended. 
And as to the objections to the judgment, it was adjourned, to 
give the defendant in error an opportunity, to ſet it right if he 


"3 . 


4 


_—_— 


2 Brewer v. Turner, ante 23%. (62) 8 Geo. I. c. 13. Athins v. 
and the caſes there cited,” * © Paike, 2 Ld. Raym. 15 32. contra, 


e 


Ho the entry © HE defendant in error pleaded a releaſe of errors, which 
ſhall de where a was found for kim; and che court ordered the entry to 
| oy cant of error be, that the plaintiff ſhould be barred of his writ of error, not 


quod affirmetur (1). 


> 
* 
. 


(i) Cunningham v. Hafen, ante 127. 8. P. Vid alſo Davenas v. 
Rafior, 2 Ld. Raym. 1040&ꝙ0Q 72 7 


Between the Pariſhes of Weſtham and Chiddingſtone. 


Woman's ſetile- IT was ſtated, that a ſingle woman ſettled at C. was married 


dg © ty hwnd 


inane before I to man who is ſince dead, but his ſettlement did not a 
mains sf baſe pear : Ef per curiam, Her ſettlement before marriage ſtands (1 
2 r N / 


element. Fel. 288. 2 Bott 97. pl. 133. 8. C. Mich. 1 Geo. int. parech. Dunfewell and Upetery 
L Sell. Cal. Bo. Ss held ſo wiſe, Seſſ. Caſ. 104. 8. P. . \ wy 
: 1 


| (1) Reg. v. Wilſbrough Green, Norton, Bar . C. 122. Rex 
Fol. 249. Shadwell v. St. Jebn's v. St.Betolph Biſhogsgate, ib. 367. 
Wapping, Audr, zo). Rex v. S. P. R 


Hughes u, Alrarci, 


* 


ol 
* . 


] 
IN an ation upon the caſe upon two promiſes, there was 
Writ of inquiry | judgment for the plaintiff as to the rt promiſe, and as to 
»L.Raym.1409. the ſecond a nelle proſe A writ of inquiry is taken out to inquire 
Cited by An- what damages the plaintiff had ſuſtained oerafone 
_ - 5 and upon the return oſ this it Was moved to amend the writ, and 
make it occaſrone non 1 pred* prime promiſianir: and 
upon the authority of Baker v. Camtell, Paſ. 4 Anu. in B. R. 
the writ was atnended in this caſe, the record of the judgment - 
by default being a warrant to amend bk. 


b 
0 
: 
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:floin day of Hilary term judgment was ſigned. the igth of 
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— _ ane of a plea. to enter before the copia: | 
s . N * an 
nuary, Which was now moved to be ſet aſide. And it wag n to plead 
greed, that if this had been by bill, the defendant would net nt than 
have been obliged to plead till within Hilary term. But I ing nn... 
ſiſted, that it being a ſpecial capiat, wherein the whole. caſe was Tid. Prac, K. B. 
ſet out at large, it made it more reaſonable, «than where there ig . 
only a common capias de placito tranſgreſhonis. ; And it has been 
always taken to be for the expedition of the plaintiff, to ſue out 
theſe ſpecial writs: whereas if this judgment be ſet aſide, it will 

be putting them upon the ſame foot with a common latitat. The 

act and practice was certainly on my ſide, but the court, out of 

a diſinclination to favour proceedings by original, would not al. 
low there was any difference, but ſet aſide the judgment: ſo 


8 5 
* © GA 


F. 
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gm 
that now there is no advantage in taking out a ſpecial capiar, and 
therefore I ſuppoſe it will be diſcontinued, * 


9 * 
„ 4 


© Helbut ver, Held. 


RROR of a judgment in C. J. after yerdict for the No error tobe 
plaintiff. $54 it was aſſigned for error, that Edward 3 
Richier, who was ſworn as a juror returned upon the principal L. Raym. 1424: 
pannel, was never returned by the ſheriff z and. alſo that there 
was diminution in the record, for want of the venzre facias ang 


habeas corpora, And to this in nullo gf erratum was pleaded. 


Parker in errore objected, that in nullo eff erratum 68 | 
was a ua the errors bret and then no doubt but E, f 5 J 
that in point of law the ſwearing a perſon upon the jury, who "5 
w2s never returned by the ſheriff, will make ſuch an error in te 
proceedings, as will overthrow the judgment. 5 Ce. 4%, 


Srange contra. J admit that where a matter of fact properly Where's fat + 
aſſignable is aſſigned for error, in nullo ef} erratum will be a con- 2 — 
felon ; but whgre the matter alleged is not by law aſſignable, agigned is =ulo 
there in nullo eft erratum is a demurrer in law; it is inſiſting the of ens is 2 
** = | ſack (1). But 

„ 1 were it is not 

(1) Yide Hephins v. Niggli Jac, 521. 2 Roll. Rep. 53. Jandl. ſe it ie de- 
worth, ' 2 Lev. 38. Telve 57. 332. 8. C. YVelv. 58, Cole v. 

(2) Hudſen v. Banks, Cre. Fe Green, I Lev. 311, # 
28. S. P. Hayden v. Minn, C. 


LY 75 , 
k per 4 
4 - 


(3) 


murree in laws 


” a _ _ - 4 a n 
P a y 7 * — 


party has no right to aſſign ſuch a matter ſor error, and that 
there fore the defendant ought not to be drawn into an inquiry 
about the truth of it. And I take it the error here alleged is 
not aſſignable, as being contrary to the record : for after the 
124-47) » = Joinder in iflue, the record goes on to the award of a venire facias 
Teturnable at ſuch a day, ad quem diem ſays the record, jurata inter 
1.4 4 partes pred ponitur in rapes till the next term, ni privs. the 
> Chief Juſtice comes to Guildhall; at which time he comes, et 
a.» 1: Jaratores unde infra fit mentio exafti unus eorum, (that is, one of 
ttthoſe returned by the ſberiff) viz. Edwardus Richier ven e in 
4 furatom illam juratus exiftit : ſo that the record expreſsly ſays, 
| that the Edward Richier who was ſworn, was one of them 
was returned by the ſheriff; and therefore the error aſſigned is 
contrary to the record: and that ſuch an error is not aſſignable, 
I rely on 1 Roll. Abr. 758. pl. 8. If A. B. is ſworn upon the 
principal pannel, and another of the ſame name is ſworn u 
the talet; it ſhall not be aſſigned for error, that the A. B. firſt 
ſworn and A. B. the tales man were one and the ſame perſon, 
fo as to make it a trial by eleven jurors only; for that this (ſays 
the book) is contrary to the record, which ſays that they who 
were ſworn upon the tales were alu de circum/tantibus : he could 
not be idem conſiſtently with the record, which ſays that he was 
; | alius : and therefore ſuch an averment, contrary to the record, is 
_ . ma not to be admitted, e adk 


1 


4 As to the diminution alleged, I ſhall make no difficulty after a 
4-4-1 » verdict, of admitting even that there are no ſuch writs at all. 
15 f d- 2 9 E 4 Ne N en 4 


INE per curiam, The caſe in Rolle is exactly in point, and ac- 
"cording to the reaſon of the law in other caſes: therefore the 
judgment mult be affirmed. N 


f 
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W 


e Dominus Rex ver Popplewell. | 
— 1 for profane curſing and ſwearing was 


| paths muſt de quaſhed, for want of the particular oaths and curſes being 
| 1 0 * ſet out (1). | BOP 


* 
A. ts . * a... a etl 
* rn. = — — — A — — * 


(1) Rex v. Sparling, aue 497, f. F. 


* 4 


| 1 Anonymous. | 
— l S TRANGE moved for a mandamics to be direted to the 


| — wie church-wardens of St. Botolph Biſhopsgate, commanding them 


churchwardens 0 call a veltry in Eofler week, for the election of churchwardens 


but the court refuſed it, ſaying there was no inſtance of ſuch a 
mandanius; and they could not take notice who had a right to 
call the veſtry, and conſequently did not know to whom it-ſhould 
— 5 — — — — 
(1) Mandamus to churchwar- Churchwardens of. St. Peters Thet« 
dens to make a rate for repairs of ford, 5 Term Rep. 364. | | 
» pariſh cherch denjed E . 


7 
| | 


Dominus Rex verſ. Betts et all'. 


Ho a ire facias on the crown fide upon a recognizance for Amendment on , 
| E a. peace, the defendant 4 the breach aſſigned e crown 
pleaded Not guilty, but concluded with an averment, inſtead of 
concluding to the country; and after a demurrer,. I moved to 

amend the plea: and the court gave leave to amend it ac» 
cordingly, * 25 1 ei 


Dominus Res verſ; Pappineav . 

HIS way a writ of error directed to the juſtices of the Sel. Cu. p. 
peace of the county of Surrey, to remove 2 conviction for 34-39-39. __ 
2 nuſance upon an indictment ſetting forth that the defendant , Jufance, lay- 
fuch a day, Super quendam rivum fue aque curſum ibidem vocat ing it to be ca- 
Wandle prope adjacen' et contigue adjungen* communi alte vie Regie ms — 
ibidem wvocat' Tooting-Lane, necnon prope ſeparales domus man 5 = — 9 


= BL EEOC RPE ss 9% (OY 6 WOOD 


IC diverſorum ligeorum et ſubdit” difti Domini Regis, erexit et edificavit wellen houſes, 
be WW Juordam molam depſere coria (Anglice to dreſs hides) of macerare dir liens 


(2 
cutes ovium in agua ( Anglice to ſteep ſheep ſkins in water) quod a n 
pred” (def) apud 5 pred” depſuit et maceravit iriginta cutes ſance — — 
ovium magnum foetorem et inſalubrem odorem emittentes, et eaſdem 1 
cules in quodam loco ibidem prope communem altam viam Regiam ing hides, . 
pred” poſuit et locavit, per quod aer ibidem maxime corrumpebatur there need nat 


| $ 1 r 
Vas tt adhuc us et infectus exiſſit ad commune nocumentum, Sc. that it be 
2 uc _corruptus et infectus exiffit 75 


After not guilty pleaded a trial is had, and the defendant 
found guilty ; upon which the judgment of the court is entered, 
that the defendant be fined 100/. for the ſaid nuſance, et capia- 68 
tur Ge. Upon this jadgmepi the general errors are aſſigned, and (L 687! 
the coroner and attorney pleads in null eff erratum. End 


8 


_ 2 * 


(2) Vid: Rex v. White, 1 Burr. 


(1) Rex v. White and Ward, 
33% 
| Strange 


I Aurr. 333» 8. P. 


Lr 


. Hilary Term 14 Geo- 


Strange pro guerente in errore argued, that this fhould be res 
verſed! And his firſt objection was, that as it was laid, it was 
not a fact indictable, it not being laid to be in but near the high- 
way, for the per quod aer ibidem muſt refer to the erection, 
which is laid to be upon a rivulet near the highway, and if it 
be not in the highway, an indictment will not lie. Sed per cu- 
-Fiam, Surely this is well enough. If a man erects a nuſance 
prope adjungen to the highway, fer quad the sir thereabouts is 
corrupted; it muſt in its nature be a nuſance to thoſe ho are in 
the highway, and therefore che indictment is well enough. 


Then I went on to another objection, (and which I princi- 
_. pally relied upon) that the judgment was erroneous for want of 
an adjudication that the nuſance be abated, The end of the 
law in giving an indictment for a publick nuſance is, to have 
the whole removed by one ſuit, and to avoid a multiplicity of 
actions. And it is preferred before an action npon the caſe, 
| becauſe in that each party can only recover his ſeparate damages, 
whereas upon an indictment there may be an end of the thing 
at once. By theſe indiftments the publick inconvenience is to 
be removed, which can be no other way effected, than by 
judgment to abate the nuſance ; for as to a fine, the publick is 
--- - - Never the better for that, and a man in many caſes mag find it 
-*..7 . worth his while to pay a fine, and continue the nuſance, in 
© . which cale the putlick 4 ls es ets 


no redreſs. 

In the caſe of the King v. Walcot, which was an attainder. for 
high treaſon, the words ip/o vivente were omitted, and that was 
„ held a ſufficient error to reverſe that attainder; and yet that » 
| not in ſo material a part as this; for there being a judgment that 
be ſhould ſuffer death, (which is extremum ſupplicium) it was bu 
FF --- + -* an omiſſion in the form; but the court ſaid that the common 
* bla baving made that part of the judgment, it was not in the 
power of the court to omit it: in this caſe the principal judy- 
ment that the Jaw has appointed is, that the nuſance be abated, 
| do which the court may add the further puniſhment of a fine; 
er but unleſs they give judgment to abate the nuſance, the public 
1 is no better for this proſecution, but there muſt be a multipls 
city of actions, which it is againſt the policy of opr law to 30. 
mit, where it may be prevented, The intereſt of the publick i 
- Jo great, that in Salk. 458. it is held, that for the concern ol 
the publick an act of general pardon ſhall take away the fins, 
but not the abatement. And an indictment for a nuſance is not 
b ee wee it eee ad commune nocumentum of the King" 
ubjects : which ſhews that the removing the common a 

is the chief end of the indiq ment. * FO 25 * we 


0 = 4 & — ww © 


4 
See 5 4 
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There are few precedents to be found of theſe judgments en- 
tered at large. Bro. Nuſance 39. it is ſaid. how the judgmen | 
ought to be, which is an abatement and a fine z and in the Old 

hook of Entries 144+ 5. in an aſhze of nuſance for diverting a wa- 
tercourſe the entry is, quod nocumentum pred” amaveatur er tren- 

chea pred” obfiruatur. | | oo TI 2 N 


STS 


And it is no objection to ſay, that this is an error for the ad- 
vantage of the defendant. It was for Walcet's advantage to have 
that painful circumſtance omitted, but the court would not take 
that into conſideration, and held it ill, as varying from the judg. 
ment which the law had appointed. If upon an inditmept 195 
murder the defendant ſhould have judgment to be whipt; will 
any body ſay this is a good judgment, and yet ſurely it is for the 
benefit of the defendant, _ 3 1 


A 


Fazalerley contra. Every 1 muſt be according to the 


iſe, J 

ges, circumſtances of the caſe. This is not a permanent, but a tran- 
ing ſitory nuſance, in dipping of ſkins, and I do not know how that 

s to is to be abated : we may truſt the court in ſetting ſuch a fine as 
y 1 will be as effectual as an abatement : the defendant may have 

c 1s 


leſt off dipping his ſkins, and that is all the abatement the thing 
is capable of, : „ | 5 


C. J. Regularly the judgment ought to be, to abate ſo much 
of the thing as makes it a nuſance. 9 Co. 53: Godb. 221. 
of 


1 Winch 3. If a houſe be built too high, ſo much of it as is too 
was high ſhall only be pulled down (3). The cafes cited by Mr. 
it 1 Strange were of a permanent nuſance; but here erecting the 
that mole is not the nufance, (for it might be lawſul to do that) but 


the nuſance ariſes from the uſe he puts it to, If a dye-houſe, b 
or any ſtinking trade were indicted, you ſhall not pull down he 


the houſe where the trade was carried on. I think here could be © +7 448 
dz judgment to abate any thing, and therefore the judgment. muſtt 
ated, be affirmed, r „ber 
ine; ? n 4 1 : 
blick To which Pozvys J. agreed. Et per Forteſeue J. The queſtion - 
tipl⸗ , whether in the caſe of a publick nuſance it is not neceſſary to ws 
za · give two judgments in all caſes. I am not ſatisfied this is not a 
ck i permanent nuſance; the erecting is the cauſe. of the nuſance, 

n of and the concluſion of the indictment ad commune. necumentuy 
fine goes to the whole, as well the erection as the dipping. I re- 
s not member the caſe of a glaſs- houſe, where the judgment was to 


ing“ abate the nuſance, not that the houſe ſhould be pulled down, ' 
ſance but only to pievent his uſing it again as ſuch; which might have 


8 


0 Cooper v. Marfall, 1 Bun, 259. 8. 7. 
been 


þ 
l 
| 
| 
| 


| 


' 


duvi * . 
ing in 
the 6 ſhould 
prior to the 
cu (2). 
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been done in this caſe, to prevent his dipping ſkins again. Ca 

Ent. 92. b. 9 Co. Batter's caſe: it appears the plaintiff could 
not go on for damages after the defendant had abated the nu- 
ſance, which ſhews an abatement to be the moſt necefſary part. 
2 Roll. Abr. 84. And as no inſtance is given, where the judg- 
ment has varied in purſuance of the diſtinction now ſet up be- 


tween permanent and tranſitory nuſances, I am of opinion that 


this judgment is erroneous, and ought to be reverſed. 


Reynolds J. I think the judgment is right. Every judgment 
Mey * to the . of the caſe: where the erection 
is the nuſance, there ought to be a demolition: roaſting of 
coffee was formerly thought a nuſance, and yet no body ever 
imagined the houſe in which it was roaſted ſhould be pulled 


down: and what other way is there to abate ſuch a nuſance? 


A glaſs-houſe is a nuſance in its own nature; but this is a Jaw- 
ful act, provided the ſkins which are dipt are not ſtinking ſkins, 
I ſhould think it would have been going too far, if they had ad- 
udged the whole erection to be abated for a particular abuſe of 


it in dipping ſome ſtinking ſkins. 


The Judges took ſurther time to conſider of it; and in Tri- 
nity term following it was mentioned again, and all ſtanding to 
their former opinions, it was adjourned. 


N. B. Tt was put in the paper about a year after, and no body 
appearing for the defendant, the judgment was affirmed. 


Haſket ver/: Strong. At the Rolls. 


R. How made a mortgage ſor 500 years, dated g um 

1720, to Neal, He aherwards made a mortgage in fee 
to the plaintiff; and Nea aſſigned to the defendant, who after- 
wards advancing more money took a conveyance of the inhe- 
ritance, with an agreement that the term ſhould be kept on fost 


as an additional ſecurity : the term was never aſſigned over to 3 


third perſon. And on the queſtion touching priority it was 
agreed, that if the term had been regularly kept on foot, the de- 
fendant would have been in the common caſe of a third mort 
gee taking in the firſt incumbrance to protect himſelf, by which 
e would have had the law on his ſide; whereas here the term 
was merged upon the grant of the inheritance, and therefore at 
law it would be with the plaintiff, who had the firſt mortgage 


5 


— 


(1) Fide Hag baw v. Tales, ante 240. and the note. : c 
: * in 
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fee, To which it was anſwered, and decreed by the court, 8 


p Like plaintiff's conveyance of the inheritanee interpoſing be- 


een the term and the defendant's grant, the grant of the de- 
ndant was void in law, the grantor having nothing in him; 
nd then the term could not be merged in a void grant of the in- 61 


1 


N critance, and the defendant muſt be firſt paid his whole mo- 
ey. Strange gre defendentes ft eee A SITU 
"Sobhiites wrt Wind- n bee 0) 
5 a . f.\ MOMS 5533 „ 

n Þ * 
f At Guildhall coram Raymond C. 7. 
0 T was held, that if goods which are not neceſſaries;” are de- Infant hound by 
? livered to an infant, who after full age ratifies the contract fa A 
4 dy a promiſe to pay, he is bound: and he leſt ĩt to the jury whe- . 
. r there was any confirmation of the. contract at full age (1). 
1 . ͤ y .1 ENS 
| (1 Per Hite C. J. in Hilling 1 Term Rep." 6484 Cree v. 

N A I LA. Raym. 389. Bennet, 2 Term Rep. 766. ** : 
4 6. P. thevick v. Caruther;, Gy 4 THRB4 $4) a 4 


{x 


Lambell veg. Pretty John. 


UDGMENT was given in B. R. in treſpaſs, and on error Error c 


in the Exchequer Chamber the judgment was affirmed. — not 4 


The defendant then brought a writ of error coram wobis in B. R. Brcheguer 
which Mr. Parker moved to quaſh, and cited 1 Vent. 207, Chamber. 


2 Lev. 38. 3 Salk. 333. 3 Keb. 28, 29. that it will not lie 3 Ne Akt 
k 


Ne after an aſſirmance. 

e Ry 3 

k- Belfield Serjeant inſiſted, the record never was removed from 

3. R. and that debt would ſtill lie upon it. Sed per curiom, Be. 4. 4; 
ot fore the ſtatute of lia. we could not examine our own errors in e 
2 fat after an affirmance in Parliament: and the Exchequer — 
a5 Chamber is now in the ſame degree with regard to us, as the = 
e- Parliament was beſore. The writ of error muſt be quaſhed. l 
h 1 | l 
m 

at 

4 


- 0 
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pany verſ. | 
N # 4+ "I. g — 1 - „ » « F% p 
* . „ | ? 's # fb | 
oy v " 5 - - 1 1 pn * g 3 
. . . * N . - 
> At Guildhall coram Ra +, IR 
| 1 


If 1 fend my N againſt the defendant as a common catrier, 0 
1 an undertaking to carry for hire on the river Thames fron 
7 | gi able. the ſhip to the company's warehouſes. Upon the evidence it 
| (z) appeared, the defendant was à common lighterman, and that i 
= | was the uſage of the company on the unſhipping of their good 
| | to clap an officer, who is called a guardian, in the lighter, who 


as ſoon as the lading is taken in puts the company's lock on the 
| wy | hatches, and goes with the goods to fee them ſafe delivered-z 

| =: 3h the warehouſez It appeared to be done ſo in this caſe, and par 
| bol the goods were loſt. 1 


3 

[ 691 } . The Chief Juſtice was of opinion, this differed from the com. 
mon caſe, this not being any truſt in the defendant, and th: 

were not to be conſidered. as ever having been in his pol. 


75 ſeſſion, but in the poſſeſſion. of the company's ſervant, ho hof 

| hired the lighter to uſe himſelf. He thought therefore the aCtio 
7 was not maintainable, ſo the plaintiffs were nonſuited. Strang Wh: 
5 . | "OY as 
| 3 (9) 1 Com. Dig. Action againſt a common carrier (C. 1.) 299. . 
1 ; : "26.3001? hi 
as Price ver /. Brown. u 
8 | At Guildhall coram Raymond C, * 1 95 
©; | 8 75 * e 
puer | PON payment after the day and before bringing the © 
of the — cipal VU action, it was pleaded to be a payment of the principal b. 

| — n and all intereſt then due: on evidence it appeared a groſs ſum 
1. —— paid, which upon computation did not amount to the full 9 
BF — accepted intereſt, but it was ſworn that the plaintiff accepted it in ful. 
| l objected, that they ought to prove it as they had pleaded; buff ” 
| the Chief Juſtice thought it well enough, upon which there wat " 
| a verdict, And the next term I moved on affidavits of the fa 1 


bty of the defence, and that we did not expect any defence, 


and therefore were not ready to contradict the fingle witoc"l - 
who ſwore to the payment of the money. But the court would 


gut 


T ark”. FI 
* re 
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nt no new trial, ſaying it would be of dangerous conſequence, No new trial 

> ſuffer people to be ſetting up new evidence, after they knew might eee 
hit was ſworn before. 4 : 


evidence en fir 


: trial (1). 
ur 


8 


* 


(1) Richards v. Sm, 1742. Eaft India Company, 3 Burr. 1216. 
pull. L. V. P. 326. Halter v. 1 Black. Rep. 295. S. C. 'So alfs 
bott, H. 23 Geo. 2. ib. 327. upon the diſcovery of à very 
eng v. Hog, 2 Black. Rep. 803. material piece of written evi- 
if ve Maſon, i Term Rep. 84. Ver- dence in the cuſtody of defend» 
on v. Hanley, 2 Term, Rep. 113. 8. ant's attorney at the tim of the + 
>, But upon ſpecial circumſtances trial, but without his knowledge. 
he court will grant a new trial on Broadhead v. Marſhall, 2 Blacks 
ccount of (urprize. Edie v. The Rep. 955 3 
Chambers ver/. Robinſon. 3 # 
| . ”0 . e | | 
| | N an action for a malicious proſecution of an indictment for Ia «Qion for a » 
, ; . 2 malicious proſes 
perjury, the Chief Juſtice allowed the plaintiff to give in cation, an ad- 
vidence an advertiſement put into the papers by the defendant vertiſement put 


ff the finding the indictment, with other ſcandalous matter, she papers by » 
ough an information had been granted for it as a libel, not (as pending the 


he ſaid) that the jury were to confider it in damages, but only indiftment, Is 


as a circumſtance of malice, | bu _ 3 
6 | | __ mation had been 
Upon the trial it appeared, the perjury Gas ill aſſigned, ſo granted for it. 


that the now plaintiff could not have been convicted; and that 2 A gina 


exception was taken to it by the judge, and he was acquitted not S. P. 
without examination of any witneſſes, But the Chief Juſtice __ _—_ 
held the action lay, though it was a faulty inditment, relying 1 bad. 
upon the caſe of Jones v. Gwynn, where the diſtinction in Sal. invitment. > 
13. was denied, and held by the whole court that the action 8 W 
would lie, though the *inditment was bad; a bad indictment Salk. 1s. 
ſerving all the purpoſes of malice, by putting the party to 10 Mod. 148. 
expence, and expoſing him, but it ſerves no purpoſe of juſtice in gib Ct raw 
bringing the party to puniſhment if he be guilty, 2 Eq * | 
| | 978. 
Whereupon the jury gave the plaintiff 1000 /. damages, and { *692 ] 
the next term the defendant moved the court for their judgment 2 — 2 
upon this point, (which was ſaved at ni priut) and for leave to damages, but | 
more for a new trial after the court had given their opinion de lame ns- 
upon the point, which was granted: and as to the point of law, ea * 1 
the court made no difficulty of agreeing with the caſe of Fones v. time, neter 


* 


trial cannot be | 


1 — 


5 „ — — — — — 


(1) Wicks v. Fentum, 4 Term Rep. 247. S. P. 
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Gwynn, and the defendant's counſel did not rn 
reaſon and authority of that caſe was to be ſhaken, | 


Then the defendant moved for a new trial on ae of che 


{ _ excelliveneſs of the damages; and the court ſaid it was but res- 
ſonable he ſhould try another jury, before he was finally charged 
with 1000/. So a new trial was granted upon payment of coſts. 
And a new trial being had, the ſame damages were given again; 

upon which the defendant applied to the court, who ſaid it was 


not in their power 
6 Mod. 22. caſe ot Clerk v. Udal (1). 


wer to grant a third trial; and ſo is Sat. 649. the 


FEY 


(1) 46 „ 46, Comb. 357. 
Hurry v. Watſon, Tr. 24 Geo. 3. 
4 Term Rep. 659. n. acc. Wood 
- v. Gunflon, Styles Burr. 
2 923 364. Lord T own/e v. Dr. 
Hughes contra. Atkyns J. di * 
Hiente, 1 Mod. 232. 2 Med. 1 
Roe v. Hawkes, 1 1 45 - 
. Berkley, I Wy. 
— v. Briggs, cited ib. 2 
ley v. Guming, 4 Term Rep. 651. 
Contra Buller J. diſſentiente. Lide 
Huckle v. Money, 2 Wilſ. 20s 
Where a new trial was n on 


the ground that the damages were 
not exceſſive. So alſo Reaſbau 
v. Brook, 2 Wilſ. 405. Bruce v. 
Rawlins, 3 Wil. 61, Daucher v. 
Mood, 1 Term Rep. 277, Leith v. 
Pope, 2 Black. 327. Benſon . 
Frederick, 3 Burr. 184. In Deve 
v. Martin, Comb. 170. But in molt 
of theſe caſes the court admitted 
their power to grant à new trial 


for exceſſive damages in caſes of 


colts ; and ſee the caſes cited in 
Hayward v. Newton, poft. 940. 
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Eaſter Term 
12 Georgii Regis. In B. R. 
Sir Robert Raymond, Kut. Lord Chief Julie 


Sir Littleton Powys, Ant, 8 | 
Sir John Forteſcue Aland, Ant. | oi 
James Reynolds, E . 

Sir Philip Yorke, Kat. Attorney General, "OT 
Charles Talbot, % Solicitor General, | 


— — — * mt _— — A a4 „ N *— Ge 


H E bailiff, who had a writ againſt the defendant, came to Where ren wy 


Mr, Stapleton an attorney, and told him the defendant de- appear, the 

fired he would back the writ, and appear for him; and after- court willoblige 

wards upon the plaintiff's attorney applying to him he told him 2 

he had ſent orders to his agent to æppear, and he believed he had | 

done it. Whereupon the plaintiff's attorney delivered a decla- 

ration, and ſigned judgment for want of a plea, Upon motion 

to ſet it aſide, it appeared the bailiff went of his own accord to 

Mr. Stapleton, without the direction of the defendant, and that 

Mr. Stapleton diſgovering this, had countermanded the orders |; 

for appearing, and that in fact there was no appearance, But ,?“ 

the court refuſed to ſet it aſide, and ſaid they * would oblige Mr. 2 k 

Stapleton to file common bail according to liggundertaking, in writing it et 

order to make the proceedings regular, there Ming no fault in % , 
. 4. { 


the plaintiff s attorney, Strange pro quer. 
Ga. 
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Practice. HE leſſor of the plaintiff being an infant, the court ob. 
liged him to name a good plaintiff, who might be anſwer. 


_— W 


My 


—_—_— 


* 


(1) Aion. 1 Wi. 130. 18 140. 8. C. S. P. Caſes ten 
morton v. Smith, poſt. 932. Bircb- Hard. 51: Thruflout v. Perciva, 
man v. Noright, 2 Barnard, B. R. Barnes 193. anon. Cowp. 128, 


r F 


The fire facies A N adtion was commenced in C. B. by writ of privilege 

in error ruft be which was returnable at a day certain: after judgment fo 
—— ping plaintiſſ a writ of error was brought, and a ſcire facias quail 
Was. executio non was taken out returnable at a general return. Andi 


L. Ram. 1417. upon motion to ſet it aſide, the matter was ſtirred ſeveral times, 
And after conſideration and ſearch of precedents, the ſcire facia 
was ſet aſide, for that it ought to purſue the nature of the fir 

oceſs : and whereas in the common caſe of actions by origina 

in C. B. the proceſs upon error in B. R. muſt purſue that, and 

be returnable at a general return; ſo where the proceeding be- 
low is by attachment of privilege, which is returnable at a day 

certain, the proceedings here muſt be returnable in the ſame 

manner. And a caſe was cited of Vauaſour v. Parker, Trin. 


| 4) 19 Via. 11 Ann. (a). where it was ſo ruled. Thef. Breu. 121. The 34 
Abe 335, © g. grit was quaſhed, but without coſts (1). [3 41 2 

(i) But in V v. Sution, where returnable on | a day certain, i 

a /cire fuciat upon a judgment up- was held to be good. 2 Ls. 

on an original in B. R. was m Raym. 85 3. 

Courtney ver/. Satchwell. 5 b. 
2 $0.8,C. TN treſpaſs, affault, and falſe impriſonment, the defendant * 
Falſe — Rag juſtifies under a proceſs out of the ſheriff's court in Londe, w 
ment defendant gue eff cadem, Wee: and traverſes being guilty aliter vel alis mods: . 
juſtifies under a Pt 7% 
procels que eft eadem &c. and traverſePbeing guilty liter &c. it is lll on ſpecial (1). de 
* 5 G  tttults 8 tinea $4 ar 
fa 


(1) Fige 5 Com. Dig. 457. Pleader (G. 12.) 457+ by 


* 
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this the plaintil demurs, and ſhews for cauſe, that the tra- 

ſc is idle, and unneceſſary. And upon argument the court. 

re of opinion, that this was ill on a ſpecial demurrer, the que 

:adem being a ſufficient traverſe. _ Lutw. 1457. And ſoit 
is held in the caſe of Caruil v. Mandy (a), where on a general er 379. 
murrer it was allowed to be well enough; but the court ſaid pe. 7. N 
it had been a ſpecial demurrer, it would have been otherwiſe, S. C. 2 
udicium pro querentes Ro | 


Lifter verſe Baxter, 8 [695] 


ISTER being maſter of a ſhip. that was in diſtreſs at ſea, The matter 
put in at Amſterdam, and there borrowed 601. of Baxter to 2 
-pair the ſhip, and hypothecated it for repayment of the money. fore the * 0 


he money not being paid, B. libelled in the admiralty ; where - begins, 
pon a prohibition. was moved for, on account of it's being a 
ontract at land; and it not appearing by the words of the con- 
Fact, that the ſhip was upon her voyage, it would be preſumed 

e was only to begin her voyage from Amſterdam. 


„ - 
bet REY "OE IR EEO AI r Wy 7 


But the court was clearly of opinion, there ſhould go no pro- 8 
hibition ; it appearing by the libel, that the ſhip was upon her 
oyage; and if ſhe was not, it might be pleaded below, which 

would oult the admiralty court of juriſdiction ; the maſter having 

no power to hypothecate the ſhip in port, before ſhe ſet out 

upon her voyage (1). | 


n 


— 


(1) in v. Ballam, 1 Salk. 1 Fez. 154. Samen v. Brag - 
34 MWatkinſon v. Barnardiflon, ginton, ib. 443. Wilkins v. Car- 

2 P. Maus. 367. Ex parte Shauk, michael, Doug. 101. | f 
1 Ath. 234. Buxton v. Snec, | 


Sir Thomas Hales ver/. Taylor. 
T HE plaintiff having brought an action againſt the defend- Enforcing an 


1 ant for diverting his water, the matter was referred to ar- award by pro- 
bitration, and the arbitrators awarded the defendant to fill up a 3 
canal, reſtore the ſtream to its former courſe, and to do ſeveral and the gurt "m 
other matters relating to his water-works. The plaintiff after- wit nt do dt 
wards applied to the court for an attachment for non- perform- courradiQtocy 
ance of the award, and read ſeveral allidavits to prove it. The ase as to 
defendant on the other fide read affidavits, to prove his compli- we bes | 
ance with the directions of the award. Whereupon the court 8 
ſaid, it was diſcretionary whether they ſhould enforce the award 
by an attachment; and there being a contrariety of evidence, 


C3 they 


where the:ze are” 
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they would not determine it by affidavits, fince the plaintiff wal 
not without another remedy, by aQion upon the award. 


Sullivane verſe Seagrave, 


RROR of a judgment in ejectment in, R. R. in Ireland 
E de parte domus cognit” per nomen de le Three Kings in 4; 
And it was objected, that an ejectment would not lie de parte 
domus, and that the ſheriff could not know of what part he was 
to deliver poſſeſſion, and 2 Roll. Rep. 483. 11 G. Savills caſe, 
4 Mod. 166, Mo. 702. Lutw. 974. March 97. Salk. 254. 
were cited. 


[ 656 1 But the court was of opinion, it was well endugh, the ſitus 
tion of the houſe being ſufficiently deſcribed, and the ſame cet- 
tainty is nevet required in an ejectment as in a præcipv. 


Then exception was taken, that the record was not well re- 

Record well te- turned; the writ of error being directed to William Witched 
T — Chief Juſtice, and the return is only by William Withhed without 
* although capita; adding capita / ſiſtis infra neminat (a), which Forteſeue Juſtice, 
Fuftic' infra no. thought 4 material objection, and mentioned the caſe of the 
+ 7 — Ducen verl. Somers 7 Annæ, which was a certiarari directed to 
316, the juſtices of the peace of Oxon, and the return was by two 
. aldermen, without naming themſelves juſtices. Sed per C. J. 
and Reynolds J. (abſente Powys J.) here are the words prout in- 

terius mibi præcipitur, which are enough to ſhew him to be the 

fame perſon to whom the writ is directed: ſo the record being 


well removed, the judgment muſt be affirmed, 


3 * 


(1) Vide Goodtitle on the demiſe, 641. Goodtitle v. Walton, pft. 
of Chifter v. Alker & Elmer, 1 834. and the caſes there cited. 
Burr. 133. Cottingham v. King, ib. 


Caſe of the Borough of Chriſt-Church. 


a P ON a motion for a trial at bar, which was conſented to 


before iſſue on both ſides, it appeared iſſue was not joined: and the 
Joined. court refuſed to grant it, ſaying it was below the dignity of the 


court to do it, till they knew whether the iſſue joined would be 8 
matter of difficulty or nat, 
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Anonymous. 


ſwear in a director of the Amicable Aſſutance, which is a 


* 


* 


company created by charter from the crown. 


Ludwell verſ. Hole. 


FTE R verdict for the plaintiff, who laid himſelf to be a 
Gentleman, in an action for theſe words, You are a cheat- 


* —— 
— — 


(1) Na. Shurman v. Shelleto, 3 Burr. 1688, 


* 


Vat qui tam ver/. Green. 


N a qui tam on the ſtatute of uſury, I moved to ſtay proceed - 
ings, till notice given of the plaintiff's place of abode : after 
the rule wag ſerved on the plaintiff 's attorney, he ſends notice 
in writing that the plaintiff was in Switzerland, and was going 
on with the action: upon which I moved a ſecond time to ſtay 
proceedings, till the plaintiff's return from Swilzerland, or ſecu- 
rity given for the colts, which is the reaſon the common rule is 
founded upon: And after hearing Mr. Huſſey for the, plaintiff, 
the court made a rule according to my motion, and ſecurity was 
given for coſts (1). | 


—_ 


— 


(1) In Thro v. Smith, 1177. where a ſimilar rule was 
2 Kely. 65. S. P. See alſo Taſp- granted in an ejectment brought 
burne v. Kirſher, 1 Barnard. 197. under the direction of the court 
Birchman v. Wright, Bull. L. N. of Chancery, though a ſecurity 
P. 111. Cuſack v. Jones, Say. for 40 l. had been already given 
Law of Cofts, 153. Denn. ex there for that purpoſe. _ 

m. Lucas v. Fultord, 2 Burr. 


C4 


* 


A Maridaniut was granted on Serjeant Pengelly's motion, to Mandamus. * 


_— 
(6971, 


Practiee. 
12 Ann. ſt. 2. 
c, 16. 
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Aſſignee of a 
commiſſion 

may declare on 
a promiſe to the 
bankrupt (1). 


A peremptoty 
mandamus may 


7 before any 
Judg- 
meat. 


[ 698 ]. 


Salk. 4:8. 
(«) 1 Bro. P. c. 
328. 
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* 


CrTIlON by che plaintiff as aſſignee under a commiſſion 

of bankruptcy ; and the declaration was, that the defend · 

ant was indebted to the bankrupt, and being ſo indebted he pro- 
miſed to pay to the bankrupt ; but throughout the whole declas 
ration there was no aſſumpſit to the plaintiff the aſſignee, 


On demurrer it was inſiſted on by the defendant, that the ſta 
tute had transferred the promiſe to the aſſignee, and that a pro- 
miſe before made ta the bankrupt was afterwards in point of law 
a promiſe” to the aſſignee, and ought to have been declared on as 
ſuch. | | 


Sed per curiam, What reaſon is there to differ this from the 
common caſe of an action by an executor where you always de- 
.clare on a promiſe to the teſtator, and yet the promiſe is as 
ſtrongly transferred to the executor, as it is here to the aſſignee, 
Judgment for the plaintiff. | 


as td... 3 


lth. 


(1) Parkins v. Mollaſton, 6 Middleton v. Whitebread, 2 Show, 
Med. 131. S. P. per Holt C. J. 238. 


Foot verſ. Prowſe. Ante 624. 


HE judgment of the Exchequer Chamber, whereby the 
judgment given in B. R. pro defendente was reverſed, being 

now affirmed in parliament, the plaintiff came and moved for a 
peremptory mandamus : inſiſting, that he had now falſified the 
return, and conſequently ſer afide the defendant's excuſe. To 
which it was objected, that no peremptory mandamus ought to 
55 unleſs beſides the reverſal of the judgment given ſor the de- 
endant there had been alſo a new judgment given for the plain- 
tiff; that a peremptory mandamus is a judicial writ, and muſt be 
founded upon ſome judgment eſtabliſhing the party's right that 
applies for it. Par. Ca. Philips v. Bury, Salk. 43t. 2 Cro. 206. 


Yelv. 74. 2 Vent. 295. Paſ. 10 Ann. Lidd v. Redd, Trin. 7 
Ann. (a) Hicks v. Sherburn. 


To which it was anſwered, that here was every thing done 
by the plaintiff that was poſſible for him to do, for he can have no 


new judgment, the Exchequer Chamber and Houſe of Lords be- 
ing confined only to reverſe or affirm. 
3 And 


_—- 


<A 


And the whole court were of opinion, that a peremptory man- 
mus ought to go; for this was not a judicial writ founded u 
e record, but is a mandatory writ, which the court alway 
ants, when they are ſatisfied ofthe parties right: the reve 
four judgment is declaring the opinion of the ſuperior court, 
hat the plaintiff had a right; and there is no occaſion for any 
ew judgment. We every day grant peremptory mandamus's on 
rroducing the poftea 3 which ſhews a formal judgment is not ne- 
eflary. A peremptory mandamus was awarded, 


3 


Dominus Rex ver. Inhabitantes de Leofield. ' 


N order of removal whereby J. 8. was adjudged lilely to Poor, 
A become chargeable, without ſaying to the pariſh from whente 
emoved, was confirmed (1). 1 | 

(i) Fide ante 142, 393. 


cc 


Dominus Rex ver/. Warre et al, 


P ON demurrer to an indictment, the caption appeared to 2 Sefs, Ca. . 6. 
be, at a ſeſſions held ad fefum Epiphanii inſtead of Epi- g. L yr 

hanie : and it was inſiſted pro defendente, that this was a differ- rm Epp, 
ent time from that preſcribed in the ſtatute, for Epiphanius is in il» (i). 

the Roman calendar, and was a biſhop of Salamis in the time of 


the Emperor T heodofuus : and the court held it ill, and gave judg- 


he ment for the defendant. 

8 

N 1 _—_ — — | Kath Aj 
he (1) Hawk. P. C. cb. 25. ſect. 127, 362. Et wide Rex v. Fearnley, 
[0 1 Term Rep. 316, | 


e- 

2 Mr. Delamotte's caſe, 

at E was a juſtice of peace in Kent, and lived it Black-heath gefl. ca, b 
6, © L L and in London. And being appointed conſtable in Londen, 344. Pl. 274 
* Serjeant Cheſhyre moved for a writ of privilege, and cited Cro. _ „ 


85 5858. But the court denied it, ſaying they had nothing vilege againſt a 

to do with it, but the proper method was under the ſtatute Car. juſtice's being 

2. to apply to the ſeſſions. — 2» 
| c. 12. 615. 


® Haw. P. C. ch. 10. 4 39, 40, 41. p. 99. 


Eaſter Term 12 Geo. 


| Siſney ver. Nevinſon. 


In an 4Gion 0% E plaintiff had brought an action of debt upon a boni 
1 ; againſt the deferidant as adminiſtratrix; and filed a bil 
money ;mocourt in equity to diſcover aſſets 5 and had inſtituted a ſuit in the ſp; 
 mnder4& 5 ritual court, to oblige her to give in an inventory. After judg. 
—4 4 — ment for the plaintiff in the action, a writ of error was brought 
not pay the in B. R. and the judgment reverſed : then the plaintiff brought 
* a new action in B. R. And the defendant moved to ſtay pro- 
Aue in other ceedings, upon the act for amendment of the law, on paying 
courts (5). principal, intereſt and coſts. And now upon motion for the 
. court's direction to the maſter in taxing the coſts, jt was inſpſted 

for the plaintiff, that the defendant ought to pay the whole coſts 

of the firſt ſuit, the proceedings in Chancery, and the ſpiritui 

Caf. Temp. court, and the caſe of Merril v. Foycelyn, Trin. 13 Ann. (a) 


368. was mentioned for this purpoſe. 


Sed per cur, We have nothing to do to order coſts for pro- 
ceedings in another court, which has a power to award coſts, if 
the party is intitled to them; and as to the judgment, that is re- 
verſed, there is no reaſon why the defendant ſhould pay for the 
error and miſtake of the plaintif, We are of opinion, the pto- 
ceedings in this cauſe mult be ſtayed on payment of the coſt of 
this ſuit (1). 


* 


rr 


— 


(1) Saltern v. inne, poſt, 1072. Leck v. Shermer, Caf. temp. Hard 


116. contra. 


4 Dominus Rex ver/. How. ” 

| ad, 

« el C3. y. eee againſt the defendant, for that he quendam N. | 
$1- 50. 35 Tum Carew, Baronettim, being a juſtice of peace in the exe. | 
1 4 Cutien of his office, per diver/a ſcandalgſa, minacia et contempiui for 
* words muſt ſpe- Uerba abuſus fuit, et ipſum in executicne offictt ſui prædicti vi et arm inc 
eify what they illicite retardavit, Upon demurrer to this indictment, it was far 
Fu * FORE objected by Serjeant Darna/!, that it was too general, and that V2 
bon in Dr. S. the words ought to be ſet out, that the court may judge whether wi 
r n they are indictable or not, according to the late caſes of convic- un 
$66, tions for curſing and ſwearing, where the court has required the ani 
| oaths to be ſet out. ſor 

| Tp ma 

1) 2 Hawk. ch. 28. ſech. opple c | 

BY 1 Roll. 79. . 666. 1 co! 


Strange 


a hs By. * 7 * 
8 F 5 a 
Wy Py LIPS — * ” 


* 


unge contra admitted the indictment to be bad as to the 
-ords, but inſiſted that it was good as to the obſtructing the 
uſtice in the execution of his office: and if any part of it be 
ell laid. there ſnall be judgment for the King. Juſtices are 
ndictable for neglecting their duty, and it is but reaſonable to 
rive them the ſame remedy agalnſt the obſtructors. Salk, 380. 


7 : 
x ” 

pt Y by 

*{ 

"00 


Et per curiam, If any part of the indictment was good, we. f » 8 Bf 
. gi give judgment for the defendant. But this is bad in * p. 2 
foto, Retardavit will hardly warrant calling this an obſtruction; ch. 25. feQt. 59, 


2 but if it would, ſurely ſome act or other ſhould be ſet out. Ju 33% Leck. 74s 
ng dicium pro dęfendenie. We 33%» 


The King azainf the Inhabitants of Saint Mary the Virgin 
in Marlborough, | 


N order was made upon the 33 Elia. for a neighbouring 2 boſs. Ca. .. : 
pariſh to contribute /o lang as we the ſaid juflices ſhall think _—_ 16 Vin, 
bit, Et per curiam, It muſt be quaſhed, for the diſcretion that is re 10. — 
eeſt in the juſtices is as to the quantum, and not as to the duration F Burn. 2 
Wof che contribution, 92. 8, 


Dominus Rex ver. Travers. 
At Kingſton Lent Aſfizes 1726. coram Raymond G. J. de 


HE defendant was indicted the laſt ſummer Aſlizes, for What age the 
a rape upon the body of a child, then little more than fix Jaw will at 


years old. And becauſe the Lord Chief Baron Gilbert refuſed ta 3 
admit the child as an evidence againſt him, he was acquitted. No diſtingion 
* in this reſpect 
e- But at the ſame Aſſizes an indictment was found againſt him 1 


„ 


for an aſſault with an intent to raviſh the ſaid child. And this fences. 
indictment coming on now to be tried before Raymond C. J. the 
ſame objection was now taken by Comyns and Darnall Serjeants, 
viz, that the girl being now but 2 years of age, could not be a 


er witneſs: they inſiſted that it had formerly been held, that none 
c- under twelve years of age could be admitted to be a witneſs, 
he and ſaid that a child of fx or ſeven years of age, in point of rea- 


ſon and underſtanding, ought to be conſidered as a lunatick or 
madman, 


On the other ſide it was ſaid, that in capital caſes, which 
concerned life, this objection might be allowed]; but in caſes of 
miſdemeanor 


[ 751 ] 


they inſiſted that the objection went only to the credit of the 


Ward Chief Baron admitted one to be a witneſs, who was under 


roughly debated in the caſe of one Steward, who was indidtet | 


child of ten years and ten months, and yet that child was not ad- 


fuſed to be admitted a witneſs. And there not being evidence 


.a former reco- A * 1 X 4 5 : 
very not to be CTION9r tam for not regiſtering articles of apprenticeſhip 
_ ” _ | according to the ſtamp act: the defendant pleaded nil debe 
is a god came and upon the trial he offered in evidence a record of a recovery 


Serange ro puer. | a 


N F of a 9 * ** _- 1 +" WOT * 
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miſdemeanor only, as this was, ſuch a witneſs might be admitted: 


witneſs; and Hales P. C. ſays, that the examination of one of 
the age of nine years has been admitted: and a caſe at the Old 
Bailey 1698. was cited, where upon ſuch am indictment as this, 


the age of ten years, after the child had been examined abont 
the nature of an oath, and had given a reaſonable account of it. 


But Raymond C. J. held, that there was no difference betwixt 
offences capital and leſſer offences, in this reſpe&. And that 2 
run who could not be a witneſs in the one cafe, could not 

the other. Lhe reaſon why the law prohibits the evidence of 
a child ſo young is, becauſe the child cannot be preſumed to 
diſtinguiſh betwixt right and wrong: no perfon has ever been ad. 
mitted as a witneſs under the age of nine years, and very ſeldom 
under ten. At the Old Bailey in 1704. this point was tho- 


upon two indictments for rapes upon children. The firſt was a 


ccc 


mitted as a witneſs, before other evidence was given of ſtrong 
circumſtances, as to the guilt of the deſendant, and before the 
child had given a good account of the nature of an oath. The 
ſecond indictment againſt Steward was attempted to be maintain- 
ed by the evidence of a child of between fix and ſeven years of 
age : but ic was unanimouſly agreed, that a child ſo young could 
not be admitted to be an evidence, and the child's teſtimony was 
rejected, without inqu ring into any circumſtances to give it cre- 
dit. And it was merely upon the authority of Hales P. C. 
where it is faid, that a child of ten years of age may be a witneſs, 
that the other child of that age was admitted to be a witneſs in 
the firſt indictment. Aud in the preſent caſe, the child was re- 


ſullicient without her, the defendant was acquitted (1). 


a On 


wa 
— 


- (1). Sed wide Braxier's caſe, with the nate of the obligation of 
where an infant of 5 years old an oath. 12 Ap. 1779. Bull L. N. 
was held a good wifrneſs by all the P. 293. ed. 1790. 


judges, He appearing to be acquainted 


» Bredon qui tam ver/. Harman. 
At Guildhall coram Eyre C. J. de C. B. 
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gainſt him for the ſame forfeiture by another perſon, and ſo en- | 
1-avoured to diſcharge himſelf by this under the plea of ni debet. 
nd it was inſiſted for him, that if it appeared, that there was a 
ecovery againſt him by another perfon for the ſame forfeiture, 
e was thereby diſcharged againſt all men, and owed nothing 


pon that account, and therefore it was 1 proper to give this 
ecord in evidence upon nil debet, — 8 


But Eyre C. J. denied this record to be given in evidence, and { 702 1 
aid the defendant ou ought to have pleaded it, if he would take ad- 
antage Of it; for if it had been pleaded, the plaihtiff would 
ave been at liberty to have replied nul tie! record, or that it was 
recovery by fraud to defeat a real proſecutor, which he could ; 
e 722 


\ 
Dominus Rex vey/: Brotherton. 


NDICTMENT for exerciling the trade of a Votchcr ens e 
a Sunday. And exception was taken, that it Was nat laid to 1 5 no. 457. 
de contra formam flatuti, and it was no offence at common law. Selling meat on 
But the court refuſed to quaſh it, and put the defendant to de- 2 Sunday no afs 
mur ; and lter ne upon Ke Judgment w Was is given for lan, fence ID 
the defendant (1). | ? 


Eo nn , RL 


* TY CTY wa. 


—— 
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| (1 ) Vide Faultner's caſe, Sazng, 249. S. P. 
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* $r Robert Raymond, Knt. Lord Chief Juſics 


Pending a ſuitin HE defendant exhibited a will in Dies Commons as e1 


the ſpiritual 


1 it was determined in favour of the will; and upon appeal to the 


will, an indit- Delegates the ſentence was confirmed, 
ment for forging | 


> "on 


—b— 


* * * — nm 


th: 


Trinity Term 


12 Georgii Regis. In B. R. 


Sir Littleton Powys, Rt. 

Sir John Forteſcue Aland, Art. ve, 
James Reynolds, Eq; : 

Sir Philip Yorke, Knt. Attorney General, 
Charles Talbot, Eq; Solicitor General, 


— — — 


Dominus Rex verſ. Rhodes. 


ecutor, and demanded probate; after a long conteſt tl 


Afterwards the parties who had been concerned in"cookin 


2. on up the will, fell out amongſt themſelves about the diviſion of than 5 

A Al. 213, eſtate ;; and thereupon it came out, that the will was forges | 

$19, 233. and upon full affidavits of the forgery a commiſſion of reve" 

Vide poſt. 776.-(which it was agreed was the only method to 'bring the matt EY 
over again) was granted by the Lords Juſtices; and an indic. fa 
ment was alſo found for the forgery, and ſtood ready for trial u x 


B. R. Upon motion for a habeas corpus ad teftificandum tht 
Chief Juſtice declared, that he would not try the cauſe. Fd 
there being yet a ſentence ſubſiſting in favour, of the will, and 
the validity of that being now put under a proper examination 
he did not think it fitting to determine the property by an indid: 
ment, which, would come on more properly after the ſentene 
was reverſed. Tn | 
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* * TPM 


A os + * n 
* \ CIR = 7 


Trinity Term 12 Geo; 


Dominus Rex verſ. Davie. | 
RDER of ſeſſions for diſcharging an apprentice was 1 
quaſhed, the only reaſen given for the diſcharge being tobe diſcharged 
that the maſter declared in open court he would not take him . 
again (1). ee ** 3 
It was agreed to be a point not now to be diſputed, but that oo N 
dhe NN an original juriſdiction to diſcharge appren- 


kt. - —_—_— a _— 


(1) Rex v. Eq/man, poſt. 1013. | (2) Rex V. Gill, axe 142. 
. 3 8. P. 5 8 


Dominus Rex ver/. Smiths 


TX defendant was convicted on an indictment for making * 6 
great noiſes in the night with a ſpeaking trumpet, to the 2 Set Or g. G. 
diſtarbance of the neighbourhood : which the court held to be a * 0 4 6 
nuſance, and fined the defendant 30. e 2 


Dominus Rex verſ. Lewis. 


Ire in the grand ſeſſions of Angleſea, for em- Certierari ies % 
bracery. And it was moved ex parte def” for a certiorari. It was Pais an e 
admitted, that in capital caſes the certiorari lay by the 26 H. 8. meanor. 

c. 6. 5 6, But it was contended for the proſecutor, that in caſes 1 Sell Ca.p. * 
of miſdemeanor it had never been granted; of which the court 3'*%: Ne. 
would adviſe. And at another day ſeveral precedents were pro- 

duced, and poſteas, .where the indictment removed from the 

grand ſeſſions had been ſent down to be tried in an Eugliſʒ county, 

and returned up to B. R. therefore in · this caſe there being an 

| affidavit, to induce a ſuſpicion, that a fair trial could not be had 

in Valet, a certiarari was granted (1). | 


N. B. The affidavit was intitled Rex v. Lewis, And it was How affidavits. 
objefted there was no ſuch caufe in this court. But the court 4 b. inunes. 
ſaid it was enough that there was a cauſe below between the 
King and Lewis, ſo the affidavit was read. At another day inter 


— EIT 


*. = Y „ 


and (1) Vide Rex v. Cowle, 2 Burr. caſes there cited. - Rex v, Griffith, 
ion; 834. 861, Rex v. Inhabitants of 3 Term Rep. 66 8. and the cales in 
010-8 Glace, 4 Burr. 2456, and the the note. | 


Vor. IL *C8 


* ** 
- + 2 

ov A „ 9 
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r 
Whete there is T H E affidavits on which an information was moved fof 
»rule to ſhew had no title (which was agreed to be tight) but the aſk. 


naſe why 3 1 rits pro def” on ing cauſe were intitled. Rex v. Jones, 


Keul not be And upon objection to the reading them, the court ſaid, that 

granted, the fore being a rule in B. R. to ſhew-eauſe why there ſhould not 
de indie un be- be an information, that there was a proceeeding in court. between 
deren the King the King and Jones, and warranted the intifling the affidavits in 

moved againft. that manner. 1 d | 4 


{ ®705 1 (1) ** In the caſe of Rex v. Ro- Rex v. Harriſ 6 Term Rep. 60, 
« binſon, Eq. Tria. 5 Geo. 3. B. R. _ with this caſe of Rex y, 

; « the affidavits Aber by the de- Robinſon; and the preſent caſe does 

| e fendant, in ſpewing cauſe, were not contradi either, as it-goes 
« wot mntitled, My. Dunning ob- only to ſay, that intitling the a. 

« jeged to the reading of them. But fidavits ſhall not prevent their be- 

e« the court held that they might be ing read, in ſhewing cauſe againſt 

1% jntitled or not, on ſhewing cauſe, the rule nifi.—But Rex v. Pierſon, 


| + u the affidavits were read, aud Andr. 313. and Bevan v. Bevan 
. 4 the rule diſcharged.” M&C. 3 Term Rep. 601, are contra. 


Onſlow ver. Booth. 
Plea of privilege of clerk to a prothonotary in C. B, wat 


Plea of privilege 
3 — bag ſet aſide, the affidavit anneft to it being that this is a tru 


Say, 5 3. c. plea, and not that the plea is true, the ſtatute requiring the affida- 
I: vit ſhould eſtabliſh the fact, and not the legality of the plea. 


Braceby v. Dalton. 


Prablice. F: an action upon the caſe Mr. Wynne moved on affidant 

that the defendant did not know the plaintiff, that the attor- 

ney for the plaintiff might give an account who his client was, 

and where he lived. But the court refuſed it, ſaying it had 
never b een done but in a gui am (1), : 


(1) Quere vide Gynne v. Kerly, and the note ante hob, Short v. 


| Ting, ate 68 1. ee 
4 „. T was ſettled, that if the defendant craves cher of any thif 
1 . _ 2. whereof he is intitled to have oyer, and it is not delivered in 


time; he ſhall have ſo many days to plead after the rules an 
n Fo he demanded cer before the rules were out (1). 


— 


| (1) 80 ſhall the plaintiff where hk" Lefikiaba makes a proſe 
| > dap. Pratt, 4. B. 243+ A 2 1 { | 
1 3 i N * 


3 


tween her as attorney for James Frontin on the one part, d, *tomeyis 
nd the defendant on the other part, ſhe demiſed a houſe to the mo a. 


nt, ad damnum of the plaintiff, who was the attorney. 8 


a void leaſe, and that no action can be maintained upon it, name, 
pecially by the plaintiff who was but the attorney, and to 8 
hom the rent is not reſerved; neither is it ſo much as a cove» - 
ant with the plaintiff, but only generally quod convenit to pay the 

nt to James Frontin, The power is not purſued by a leaſe in 

e name of the attorney, for it ought to have been in the name 12 
the principal. 9 Co. 76, 77. Combe's caſe is expreſs, I at- [706] 
tornies have power to make leaſes by indenture for years, they 

cannot makes the indentures in their own names, but in the 

name of him who gave the warrant of attorney 3 and 1 Roll. 

br, 330. 501. Godb. 389. Mo. 71. it is ſaid ſuch leaſes are 

did. A warrant of attorney in the nature of it is only giving 

other a power to ſet my name in my abſence, but not to «na» 

e him to act as owner of the eſtate, | 


Reeve contra infiſted, that the agreement that one ſhall pro- 
re an entry and enjoyment, and the other ſhall pay the rent, 
ay be good, though the deed be void ſo as to paſs an intereſt 
the land: and the word dimifit is a covenant, upon which an 


5 a ſtranger, who is no party to the deed; and 
ts Mod. 113. Et per curiam, No doubt but in a good leaſe 
rent may be ſo reſerved, and that dimiſit will amount to a 
Nenant; but then that muſt be where the deed is valid, as 
is not: and if on the one hand it be void ſo as to paſs an 
tereſt in the land, it is but juſt on the other hand that it ſhould” 
void as to the reſervation of rent? eſpecially in this caſe, 


here the covenant is not with the plaintif, nor the rent reſerved. 
ker, Judgment for the defendant. , 


Chadwick verſe Allen. 


PON demurrer to a declaration on the following note, it 

was held to be a note within the ſtatute ; *I do ackn . 

7 that Sir Andrew Chadwick has delivered me all the 
2p 10 : 


L, II. 


: 


N covenants. the plaintiff declares, that by deed made bes ' Where a wirant - 


-fendant, and that he covenanted to pay the yearly rent of 60/. be executed in 
d James Frontin, and then aſſigns à breach in non-payment of — 2 of the 


tion will lie. 4 Co. Noaks's caſe. And a leaſe may be good in pai 


1 


* 29 +X 2 023 b ö 
Ten Term 12 Geo, cg 
| 3 ; ; * - l 2 2 NIN ) D* 


Demurrer inde, and Strange pro defendente objected, that this ir _— a 55 | 
1418. f 


"mb 


Trinity Term 12 * 


3 +. "Es and notes for which 4000. were paid him on account 
l : & of Colonel Synge, and that Sir Andrew delivered me Major 
&« Graham's receipt and bill on me for 10/7. which 107. and 
| EE « .15/. 55. balance due to Sir Andrew, Jam ſtill indebted, 

and do promiſe to pay.“  Fudicium pro quer“ Strange pn 


$ | 
25 5 Manwairing ver /. Sands. 
| — * 


In Middleſex coram Raymond C. F. de B. R. 


ebend net 1 N an action againſt the huſband for a laced head ſold to the 
=. wiſe; it was proved, that the wife lived from her huſband 


33 —— wife. in adultery, and that ſhe told the plaintiff ſhe had a huſband, 
3 Salk. 116. but that ſignified nothing, for ſhe would pay him herſelf: the 
» 8 6; Chief Juſtice held the defendant not chargeable, and ſaid he 
1 707 ] ſhould have ruled it fo, if there had been no actual notice, which 
3 vl only ſtrengthened the caſe (1). Strange pro defendente. 


2 


(1) Miri x: Martin, ante 647. S. P. See Bolton v. n * 
1214. 


Pepys ver/. Sir John Lambert. 


At Guildhall coram Raymond C. J. ſai 
WE Within what HE third indorſee of a promiſſory note kept it from d 
_ * au firſt of November to the ſeventh of January without 1 
ee ceiving it of the maker of the note: and in an action againſt i 
1 \  Grſt indorſee, without notice, the plaintiff w was nonſuited * 
11 neglect. Strange pro querente (1 — 


3 


— . * 


1 (1) Jide Syderbottom v. Smith, 1 32. Chamberlayne v. Delarh 
1 | ante 644. Coleman v. Sayer, poſt, C. B. J. 7 8 3. B. L. NV 
I'S © 829. Metcalfe v. Hell, B. R. 277. Nadal v. "Browne, \ 1 
| T. 22G. 3. B. L. N. P. 275. Reps Op 5 
Deng. 515. Hill v. Lewis, Salt. 
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and | Daminus Rex ee, Edwards. 


"pro NDICTMENT for conſpiring to m 2 e 
ſettled in A. to 5 6 ſettled in B. in order to bring a 4 ne gif 3 

charge upon the pariſh of B. And on demurrer judicium pro 72.1 320. 

defendente, becauſe not an offence indictable (1). * Salk, enz GIG 


I 74» 


— ——— 


1 ide Rex v. 5 4 tion was practed 5 an over- 
as on Where an informa- ſeer for this offence. | 


Foes FEST Tins £3 th. _ = Ade. ir. AM. — 8 — Md... ttt 


band 
* | Wheeler ver/. Thompſon. 10 00 
d he 
Na motion for a prohibition, it was held that a carpenter Ship carpenter 
hich may ſue voy wages in the Admiralty, 2 * 181. Salk. Aber. 7 2 
29% | Jenkins very. Purcel. | 14 | 
At Guildhall coram Raymond C. 7. . lh | 


W HILST che jury were ſwearing, the defendant's coun- Prafice at * 
ſel called of he record, and finding a miſtake in it, Nu. 

ſaid they would make no defence. The plaintiff's counſel upon 

this, in order to avoid a nonſuit, and to ſave the coſts, refuſed 

to pray a tales; and though twelve had been ſworn, yet there 
wing been no actual prayer of a tales, the cauſe was ſuffered 


5 s remain for want of jurors. 
TR Turner verſ. Turner, * f 708 1 
lar In Canc. coram King Chancellor, 14th of May. 


HE plaintiff being an infant, brings a bill in this court, Infant pays nd 
by his prochein amy, to diſcover whether a will was can- 2 on a bill 
clled by the defendant after the death of the teſtator, or by the ens me. 
eſtator himſelf, And upon the hearing, the court directed an 2 + Will Rep 
luc at law, to try this point, and upon the trial of that r Se, 1 
ict was found for the defendant. - 2 

Ss; Sl 2 Eq, L. 6 Ab 
pb FI Ge anche Adder and 38. Pl 15. 
within a ſhort time afterwards the infant comes of age, but does 
Nt proceed any further in 52 fuit, Th e 
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The defendant brings on the cauſe upon the equity reſerved, 
and the plaintiff's bill was diſmiſſed with coſts (1). 


Upon which the plaintift obtained a re-hearing as to the point 
of coſts.” - And for the plaintiff it was argued by Talbot and 
Cowper, that any perſon might bring a bill in this court in the 
name of-an infant; whica the infant could not diſcover whilſt 
under age: that it would therefore be very hard to make an in- 
fant pay coſts in a ſuit which might be commenced without 
his conſent ; and that it had never been the practice, unleſs. the 
infant avowed the ſuit after he came of age, which made it his 
own at. | 


That the prochein amy was the perſon only relied upon for 


_ coſts; and if at any time it appeared to the court, that he was 


not reſponſible for this purpoſe, the court upon motion would 
order a new one to be named, that was ſo (2): and in caſes 
where it is neceſſary to examine the prochein amy as a witneſy in 
the cauſe, it can never be done till he is diſcharged from being 

in amy, and a new one named; becauſe of his intereſt in 
the cauſe, in being ſubject to coſts, 


That they could not find one inſtance, where an infant under 
theſe circumſtances ever paid coſts : that they had ſearched the 


fubpena office, and found, that wherever an infant's bill was diſ- 


miſſed with coſts generally, that the /ubpena for coſts was al- 
ways made out againſt the prochein amy; from whence they u- 
gued, that the practice was to make him only liable. | 


A feme covert when ſhe ſues by prochein amy may be ſubject to 
coſts, but an infant is not; for a feme covert may at any time 
diſavow the ſuit, which an infant cannot: and this they ſaid 
was the diſtinction; and therefore inſiſted, that the plaintiff, in 
regard he had not proſecuted the ſuit after he attained his full 


- age, ſhould not be made ſubjects to coſts, 


For the defendant it was argued by L and Mead, that 
the infant and prochein amy were both liable, and ought to be ſo, 


_ otherwiſe the infant might be as vexatious as he pleaſed: at 


common law the judgment is always entered againſt the infant, 


and the execution follows the judgment; ſo that at law the in- 


8 


* —_— 
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(1) Yide the report in Peere Lord C. Thurlow, 2 Cox's . 
| 85 Wrs. 296. n. (1). 

(2) Lerre wide Squirrel v. * 1h. 

Squirrel, 17 Dec. 1791. | corcm 


"fant 
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{ant here is liable to coſts; and there being in this caſe both 


E © 


75 


coſts at law and in equity, a court of equity will not in ſuch 


caſes take from the defendant the remedy he has at law. It was 
admitted, that they knew of no precedent in this court, where 
the infant paid coſts; and therefore they would argue from caſes 
at law, which they ſaid were equally founded upon reaſon as 


caſes in equity: and the reaſon of the common law in ſubjecting 


infants to coſts, was in reſpect of their intereſt in the matters in 
controverſy. "The prochein amy has not an abſolute power to 


carry on a ſuit without an infant's conſent ; for upon application 


to the court on the behalf of the infant, ſuggeſting that the fuit 
is not for his benefit, the court will refer it to a Maſter, aud if 
he reports it ſo, the court will ſtop the ſuit. . The caſe of Lord 


Dudley was mentioned, where an infant would have. contro» + . 


rerted an account before a Maſters but the court would not 
mit him to do it, till he had given ſecurity to anſwer coſts; from 


which it was inferred, that an infant ought to be made li. ble to 


anſwer coſts. 


King Lord Chancellor. At common law no coſts were given 
either to plaintiff er defendant; but the plaintiff found pledges 
de proſequendo, and in caſe it was found againſt him, he was 
amerced pro falſo clamore ſus. 


Infants found no ＋ at common law. The ſtatute of _ 


Glouceſter was the firſt ſtatute which gave coſts to demandants in 
real actions, and the power for infants ta ſue by prochein amy was 
firſt introduced by the ſtatute of Weftminfler 2. It was made 


general, and Coke in his commentary upon theſe ſtatutes ſays, 


that both guardian and prochein amy ought to be admitted by the 
court, and that no one can have a teſtamentary guardian for this 
purpoſe, I think it a proper power lodged in the court, that 


they may have reſponſible perſons ; for at common law, if the 


guardian loſt the infants* land by miſpleading, the infant could 
not falſify the judgment; but a writ of deceit lay to recover in 
damages againſt the guardian. I do not find that any caſe has 
deen cited, where an infant plaintiff has been obliged to pay coſts 


either at law or in equity: and in Cro. Elia. 33. Grave v. Grave, Vide 1 Bull. 
et 189. ; # - 


an infant brought treſpaſs by guardian, and was nonſuited; 
the court would not charge. him with coſts. And in anot 
caſe 1 Bulfþ. og. the court ſeemed to be of the ſame opinion. 


And the Chancellor having enquired, what was the praQtice 
of the regiſter, who ſaid he had never known an infant liable in 
that court z "he diſmiſſed the bill without coſts in equity, but 
left the defendant to recover at law, as he could. 
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© Gilb, Rep, 189, 


Trinity Term 22. Geo. 


; Keilway verſe Keilway. 


Coram King Chancelhr, 19 May 1726. _ 


How the eftate R Keilway died inteſtate poſſeſſed of a, conſiderable perſonal 
ſhall be diftri- A, eſtate, and without iſſue, leaving a wife, and ſeveral bros 
ee e wife, thers and ſiſters, and his mother living. nl h 

& mo her and | | 
brotucrs, but The wife under the ſtatute of Car. 2. takes a moiety ; and z 
2 Will. Rep, Queſtion ariſing upon the ſtatute 1 Jac. 2. c, 17. how the other 
344- moiety ſhould be diſtributed, whether the mother ſhould have 
more full. * the whole, or only a diſtributory ſhare with the brothers and 
190. ſiſters, and to have the opinion of the court, a bill was brought; 
2 Eq. Ca. Ab. and upon hearing the Lord Chancellor was clearly of opinion, 
w_ K. . and decreed, that the mother ſhould have no more than a ſhare 
1 Eq Ab. 253. of the other motety in common with the brothers and ſiſters of 


the inteſtate (1). | 
2 * _ — — ——ů — 


+ (1) Stanley v. Stanley, 1 Ath. 455. 8. P. upon the authority of 
> 6 ot eee pon airy 


Hill ver. Bateman et al\. 


| Coram Raymond, Chief Fuſtice, at Weſtminſter, 


Treſpaſs and HE defendant Bateman, being a juſtice of peace, had 
—— convicted the plaintiff for deſtroying game, and though 


a juſtice for (as it was proved) the plaintiff had effects of his awn which 
committing might have been diſtrained, which were ſufficient to anſwer the 
ton for deſtroy. penalty he had incurred, yet the defendant ſent him immediately 
ing game, where to Bridewell, without endeavouring to levy the penalty upon his 
r goods; and an action of treſpaſs and falſe impriſonment being 
ft brought againſt Bateman for this commitment, the Chief Juſtice 
#20. Ga. p. was of opinion, that the action well lay (1). 


3 8” No.297- The other defendant was the conſtable, who had executed 
Warrang a ſuffi- this warrant of commitment; and as to him it was agreed, that 


9 — the warrant was a ſufficient juſtification, it being in a matter 
Mer S matter Within the juriſdic ion of the juſtice of peace: but if a juſtice of 
within the juſ- peace makes a warrant in a caſe which is plainly out of his ju- 
tices  juriſdic- | a 22 
tion, ſecus ö 
* Fide Mor 3 be 3 
{ . (1) Morgan v. Hughes, 0 1 


% 


7 rn 


Trinity Term 12 Geo. i 5 
indien, ſuch warrant is no juſtification to a conſtable, See 


1 


24 Geo. 2. c. 44+ (2). 0 TOM! 


And it was agreed, that where actions of this kind are brought In theſe aQions 
eainſt juſtices of peace, they are obliged to ſhew the regularity ow man 
of their convictions ; and the informations, c. laid before them . 
pon which their convictions are grounded, muſt be produced 


nd proved in court (2). 55 1 1 8 


Ii 


Ll ? » 


ta — ** 


—_ — 


— 


12 (2) Vide Shergold v. Holloway, $0 the officer in juſtifying himſelf 
her of. 1002. 4 Com. Dig. tit. under a warrant, muſt ſhew that 


mpriſenment, (H. 9.) p. 375+ he aQted in obedience” thereto, * 


ind Com. Dig. tit. Pleader, (3 M. Money v. Leach, 3 Burr, 1742. 
ht; 2.) (3 M. 23.) p. 796. ; h  Levyſon v. Clark, cited ib. 1701. 
on, (3) Jide the caſes cited in 1767. | ty 3H 


rips v. Durden, Ccaup. 642. 


* 
* 


Dominus Rex ven, Chip:. - 
HE defendant was convicted upon the ſtatute '4 V 5 1. 4 5 w. & M. 


25 & M. c. 23. for deſtroying game; not being a perſon 2233 
July qualified, 1 1 * 3 r | tice for forck ba 
[3 8 a conviction for 
Filmer for the defendant took ſeveral exceptions to the con- 228 6 


iction. fendant to be an 


R 1 r inferior tradeſ- 
1. That the information, which was ſet forth in the con- =—_ — 
iction, was inſafficient to warrant the conviction; for the in- 3 


had ormation only recited that he was an inferior tradeſman, but did perſou, is ſuffi 
ugh not ſhew that he had wwaſled his ſubſlance, or that he was a diſſe- gee F | 2 
15 ute perſon, which are the words of the ſtatute; and therefore i E 


id not appear by this conviction, that the defendant was ſuch did ane 


eh perſon as was intended by the ſtatute, for he might be an in- a 
11 22 tradeſman, and yet have a ſufficient eſtate to qualify him to co:viQion for 
eing 5 unt, toc, pt 0 deer ſtealing, 
ice It ic fe forth 


; | $0 . . 9 that th f or- 
2. That it was not any where ſet forth in the conviction, that — ns 


he defendant did unlarfully bunt; and for any thing which ap- Sn e e 
pears in this conviction, the defendant might have bought the 2 
are; and have hunted and killed it in his own yard, which adtune a juitice, 


atter a a 5 eſſ. Ca. f 
* of oud have been lawful. | ge 396. 
J 3+ That the conviction ſet forth, that information was given 


o ſuch an one juftice of peace, but did not ſay adtunc a juſtice; 
and he might be a juſtice at preſent, and not at the time of the 


D 4 Sos But 


* : 2 5 * 4 5 
- Ee Trinity Term 12 Gea. 
nn 


But the court oyer- ruled all the exceptions; and to the ſiſ 
they ſaid, that the ſtatute was in the disjunctive, via. inferin 
tradiſman or difſolute perſon ; and therefore ſaying that the defend 

| ant was either was ſuthcient. rt. 
5 [ 7131 To the ſecond, the court ſaid, that the ſtatutes forbid ſuch 
perſons as the defendant to hunt at all, and made it criminal for 
| ſuch perſons to hunt generally. And in this ſtatute there is ng 
diſtinction betwixt /awful and unlawful hunting, as there is in the 
ſtatute againſt deer ſtealers ; and they agreed, that in à convictio 
for deer ſtealing, it muſt be ſet forth, that the defendant did un. 
lawfully hunt; but in the preſent caſe it need not, becauſe there 

is no ſuch diſtinction. wo M1 | 


Jo ths third exception the court ſaid, that the conviction ſe 
forth, that information was made to ſuch an one eien un 
juſtice, Sc. which muſt be intended, that he was one at tha 
time, and was ſufficient without ſaying adtunc. | 


And ſo all the exceptions were over-ruled, and the CT YR 
confirmed, „ 


" Dawſon et ux“ verſ. Myer Mit, 


* 


; PRE In the Exchaquer Chamber. 
What are mu- Writ of error was brought in the Exchequer Chanber 


tual covenants. upon a judgment in B. R. in an action of covenant, it 
Thee fl. a. c. i. Thich the plaintiff declared, that in conſideration of 7304. 104 
to be paid by the defendant, he (the plaintiff) covenanted on d 
before the 25 Merch then next, to transfer the produce of 6344 
77, 6d. in lottery annuities ſubſcribed by the plaintiff, and tha 
the defendant covenanted to accept and pay; and the plaintif 
ſet forth, that the company allowed 1737. 16 f. ſtock upon the 
faid annuities, and then ſets forth, that he made a tender there 
of to the defendant upon the day, and that the defendant reſuſel 
to accept. | SEP. | 
The defendant pleaded double, viz. that there was no tendet 
and that the contract was not regiſtred. The plaintiff replied 
that the cautract was duly regiſtred, and offered an ifſue, u 
which the defendant demurred ; and ag to the defendant's ple 
that the plaintiff made no tender the plaintiff demurred, 


Ie And upon joinder in demurrer, the court of B. R. gave judy 
ment for the plaintiff; for they ſaid, that there were mutual c 
. venam 


a % 

4 2 
*. 
hy 

This, 


n K ann. » 4 
7 „ 8 Var 


Trinity Term 12 Geo, | 
ants, vi. an expreſs covenant from the defendant to pay the 
intiff 730 JI. 104. and then a diſtinct covenant from the plajn- 
to transfer the produce of the annuities to the defendant ; 
the covenants therefore being mutual, they held that the 
der was out of the caſe, and the plaintiff was not obliged to 
wer it; for if the plaintiff did not tender, the defendant had 
remedy againſt him for not doing .. t 2g: hn 21173 


3 F 
A writ of error being now brought upon this judgment in the 
bert Chief Baron, Price, Page and Hale, Barons, and Denton 
right, and they affirmed it accordingly, oo 2 


— 


nding there was no argument. 


And Strange, who was ready to argue it for the deſendant in 
or, only opened the caſe, becauſe the court were. clearly of 
inion for his client upon the firſt opening, But the caſes upon 
hich he relied as authorities were theſe, | 


Blackwell v. Naſs, Mich. 9g Gee. ante 535. which was a cove- 
nt by the plaintiff to transfer ſtock to the defendant, and the 
fendant in conſiderutione præmiſſor covenanted to accept and pay 


ſer' implied the covenant on the other ſide to transfer z and 
ere held to be mutual covenants, and judgment pro quer, which 
as affirmed in the Exchequer Chamber, 1 Saund. 319. Pordoge 


Cue, 


the Houſe of Lords, was to pay proinde adtunc at the time of 
e tender; which is different from this caſe, for the defend- 
t's covenant is, to pay ſo much abſolutely in ſatisfaction. ſor 
de ſtock, The defendant here covenants to do two diſtinct 
ts, 1. to accept; 2. to pay; here is no proindez and the words 


le to transfer, and not to the actual transferring, 


If che coyenant of the defendant ad idem tempus folvere is to bg 
nfined to his acceptance, then it gives him the liberty of avoid- 
g one contract by the breach i 4 the other. In the caſe of 


ole words in the preſent caſe are to be conſtrued to be the 


me the defendant agreed to accept the flock, and not the time the 
auff doe actually transfer, ; 


chequer Chamber, Eyre Chief Juſtice of the Common Pleas, 


Fazuterley was of counſel for the plaintiff in error, but he not 


rit; and the court held that the words in confideratione pre. 
The caſe of Wywil v. Stapleton, ante 615. which was affirmed 
confiderations premiſſor? relate only to the covenant on the other 


Vouil v. Stapleton there were not the words ad idem tempus, and 


Ho © 


77. 


7131 


ſtice, were unanimouſly of opinion, that the judgment of B. R. 


r. |  Drinity Term 12 Geo. 


- He had another exception to the defendant's plea, which 
this ; by the contract the plaintiff was to transfer the produced 
the ſaid annuities, with all dividends, profits, &c. and the pn 
| only offers an iſſue as to the produce of the ſtock... 80 that ity 
3 putting that in iſſue, which if found for the plaintiff, will uf 
8 eſtabliſh the performance of the whole agreement on his par 
Ante 623. This was as immaterial as the caſe of payment before the di 
| which has been often held ill, if found for the plaintiff, Tr 
13 Ann. 5B. R. Merril v. Jocelyn. 80 in Hob. I 13. in debt Up 
F an obligation for the payment of 101. 105. the defendant pleads 
payment of 10 l. only, upon which they were at iſſue, and a 1 
pleader was awarded, though the defendant had pleaded that h 
paid it ſecundum formam conditionis, But this exception did nd 
come before the court for their opinion: and judgment wa 
' . affirmed upon the firſt point. n | 


Upon which affirmance a writ of error was brought retun 
able in Parliament, where after the caſe was ſettled, and I wg 
ready to argue it, the plaintiff in error ſubmitted, and paid ti 


— — * 3 + — — — 
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* 
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* 
. * 


e ̃ 1 YES . Sen ro = 


Michaelmas Term 


r 
1 TY 


13 Georgii Regis. In B. 1 


l L 


- 


Sir Robert Raymond, Knt. Lord Chief Yuſtices | © 
Sir John Forteſcue Aland, Xu. * om 

James Reynolds Eſq. Ke dee, | 

Sir Edmund Probyn, Xt. IR. 8 1 
Sir Philip Yorke, Kit. Attorney zeneral.. | = 
Charles Talbot, E/; Solicitor General. 


4 


i. 


** — * — cot „ 


Cattle verſe Richardſon, | 


IBEL in the eceleſiaſtical court for not taking upon him 1 Bam. B. R. g. 
the office of chapel- warden: the defendant pleads, that it Ga ie 
a donative, and thereupon moved for à prohibition. And . dans ae oy 
on debate the ſame was denied, the whole court being of opi- fubje& to the 

dn, that though there was a difference as to the incumbent, firitual court. | 
as to the pariſh officers there was none; for they are the 


cers of the pariſh, and not of the patron of the donatiye. 


Torrent ver/. Burley. In Scaccario, ; 


ILL to diſcover whether the defendant's huſband died 6,90 ſue in 
J worth 40 J. ſo as to be liable to pay the plaintiff a mortua- equity for a 
; and praying relief, Upon anſwer admitting aſſets, but de- era Rel. 
ing the cuſtom ; the plaintiff went into a proof of his right, Las, 506. 
d ſeveral witneſſes were examined on both ſides. And at the | 
aring the bill was diſmiſſed with coſts as to the relief, becauſe 
as properly at law or in the ſpiritual court, and in a bill 

{unit one perſon only the right could not be eſtabliſhed, _ | 


- _  Michaelmas Term 13 Geo. 


The diſmiſſion was generally with coſts, though the def 
ant had not demurred to the relief, but run into a Ron of | 


right. . ee er 


— 


= > OC WL 


Dominus Rex ug. Tenant. 


| After defendant 1 PON an order of baſtardy the defendant appealed tof 
- —_— ſeſſions, where upon a full hearing he was diſchargt 
order of baſtardy afterwards the ſame juſtices make a new order upon him, 
* be _— Lee moved to quaſh it, the defendant being by the former e 
I Sell. Ca, . of ſeſſions abſolutely diſcharged. 1 Vent. 59. Cro. Gar. x; 
pl. 213. S. C. 2 Bulf. 355, And of that of opinion was the courts and qu 


ed the laſt order. 


* 


3 


Dominus Rex verſ. Reeks. 


985 . & TTPON a trial at bar on an ES in ny 
£6 warrants for the office of burgeſs of Chrift-Church, 
tente an admit. admiſſion of the defendant was produced, and it appeared to 
Gon that is not a parchment that had only one ſtamp, and yet had five adnif 
ci atthe ons entered upon it. And in order to make it good, they! 
L. Rayw. 1445, annexed four other parchments, each of which was ſtamp: 
1 Barn, B. 21 And the court held that would not make it good, and that 
* roper way would have been to have paid the four penalties, 
had four new ſtamps on the firſt parchment, as was done int 
biſhop of Chefter's caſe, ante 3 And for want of this tht 


Was ã verdict againſt this and the en defendants (1). 


The next day they moved for a new tial (2). And the a 
would not hear any thing of the motion, unleſs they produe 
.. the admiſſion, and ſhewed they had paid the — Andi 
_ defendants not caring to be at that certain expence for the und 
tainty of gaining a new trial afterwards, they ſubmitted to} 
ment of ouſter. Cc 


— . 


La 4 1 


1) But it ſeems according to 8. P. And there is no ment 
the report in Ld. Raym. which is either in that report or in #5 
* 0 fuller, that the admiſſion of #ard.of there being a verdiQt at 
the firſt perſon named in the ad- any other perſon but Reck-. 
miſſion was good, and that the (2) Muſgrave v. Nevin/on, 

. defendant was named third. Via 584 Smith v. Parkhurſt, oft. 116 
in Gilbert V. Lectyer, Doug. 217. 


) 


g after a verdict, | 
ed the judgment. 


„ N 1 
- , * 1 * 
Michaelmas Term 13 Geo. 
. 4 
1 : 1 
- 


fed, that it was not ſhewn, . pro 
will; and if not, this executor could maintain no action, But a different 
it muſt be brought by the adminiſtrator cum teſſamento anexo, Point. 

court held it well enough, and a+ 


Griffin verſ. Scott. 


RESPASS for entering his houſe, and keeping pyNſeſ- The 1andlors 

fion of his goods eight days. The defendant juitifies 
er a diſtreſs for rent; to which the plaintiff replies, a te nder 
on demurrer it was objected, that it ought to be pleaded with +reſpaſſer. 
ncore priſt. Lutw. 591. ' Tho, Ent. 268. 
Fac. 423. Salk. 622, Sed per curiam, Be the replication. 3. 8. C. 
d or bad, yet we muſt go back to the firſt fault, which is a 
e plea, for the defendant ought to have removed the goods ar 
ve days end; and for the other three he is a treſpaſſer, and 
e is no juſtification (1). Fudicium pro quer. | 


* 


*# 
” - 
FS, : * 
- 


15 


EBT upon a bond by the executor of the ſurviving exe · fat. 
cutor of the obligee 3 and on error after a verdict Strange 


Raym- 1442. 


that the firſt execurors proved 45 — c. A. 


See the report in Ld. Raym. 
circumſtantial and accurate, 
rding to it the defendant 
ld have removed the goods 

the premiſes, not at the 
of five days but in a reaſon- 
time and impounded them 
legal pound, becauſe the law, 


not allow the impound- 
a diſtreſs on the premiſes, 
pt in caſes within 2 & 
deſe. 1. e. 5. 

ccording to it alſo the de- 
ant was held a treſpaſſer, not 


the authority of The Six 


uers caſe, 8 Co. 146. and 
\ right v. Combes, cor. Ld. 


2 


to 11 Geo, 2. c. 19. ect. 10. 


he three days, but ab init, 


Dominus Rex verſ. Puſey. 


H E defendant colonel Puſey was indicted at the Old Bail 

for perjury : and to. avoid his appearing there, he mul 
certio ari, and cited Sir Humphrey Mackworth's caſe, 
„Sed per curiam, That was not for forgery, but for af- 


Macclesfield, C. I. et vide 3 Black, 
Com. 14. But by the 11 Geo. 2. 
c. 19. a diſtreinor may turn any | 
part of the premiſſes upon which 


the diſtreſs is taken into a pound, 
and- he ſhall not be deemed a | 


treſpaſſer ab initio on account of 


any illegal act committed in 
It is to be 


making the diſtreſs. 


7 


. 


muſt remove the 
goods at five days 


end, or heien' 


inch. 939. we Roym. 14% 


Barnard. B. X. | 


: 
' * 


obſerved alſo that if this caſe had 
happened ſubſequent to this ſta» 
tate, ſtill the defendant would 
have been a treſpaſſer for two | 
days at moſt, not for three, as the 

s could not have been ſold | 


until the ſixth day after they were 
taken. Wallace v. King, 1 H. 
Black. 13. 


Paſ. 


fixing 


AT 


1 


6-1 


10 cerfiorar? for 


1 defendant do 
B 


t Leſs. 5 
oy 7 


þ- 8. 


A — 


| \ M  — »» Michaelinis Terim 13 Geo. 
ö fixing the ſeal of the company in his cuſtody without their aud 


rity, which was a conteſt of a civil nature: we muſt make 
- . _ -diſtintion of perſons, and therefore cannot grant a ce#tiorar; 
©. a defendant without conſent of the proſecutor (1). 


Met 8 * 


(i) Rex v. Ii, 1 Sefe. Caf. 32 1. nos 234. 8. P. Vide Res 
Wells, ante 549. : Fo | 


22 — 


Barry ver/. Barry. 


Practice. T HE principal died after the return of a capias ad ſati 
Mich. 1 Geo. 2: ciendum and be ſore taking out a ſcire facias againſt the bu 
3 And the court refuſed to ſtay proceedings againſt them, for 
ee beld gin. ſtrictneſs of law the bail are bound from the return of non ef 
| e 1452+ ventur ; and it is but ex gratia that a ſurrender after is accept 
_ which time they take at their peril. 1 Roll. Abr. 336. pl. 


© > A AER torney, the defendant being living, and the debt unpai 
ney after the a: · but it appearing, the party to whom the warrant was to conſch 
torney's death. vas dead; the court would not grant the motion. 


ppc 
Murray ver/. Thornhill. Id 
= - «| | Orc 
| Practice. ; HE court refuſed to make a rule upon the EAA N 
| | | comune to inſpect their private books relating to the 
| | pointment of their ſervants (1). | N 
Li | (1) Sbelling v. Farmer, ante 646. Hodges v. Atkis; 3 Will. 11 $6 
| Ss and the note pof, 1223. | ul 
14 | ' | en 
| = [ 718 1 | Wild ver/. Sands. by 
. | | | | T 
3 — enter IT was moved to enter up judgment on an old warrant df If © 


Aſtell qui tam verf, Andrews. 


re A CTION of debt upon the ſtatute 12 Car, 2, e. 5. 
a. | ſelling wine by retail twenty ſeveral times without licend 
Ling a fingl » The defendant pleaded nil debet. And upon the trial the it 

gallon of wine found the defendant Not guilty as to nineteen of the tell 
times, and as to one particular time they find a ſpecial ver 
= own-houſe | ' viz, That the deſendant was a merchant and dealer in wine 
—_ . Br;flel, and that in his manſion - houſe there, he ſuch a day 0 
| ſelling by ven u onc gallon of wine to one Mille, who carried it to the Guild 
under 12 Cat. | [nn in Briſſol, and that it was there drank : that this inn belo! 


2. C. 35. 


k 
: . 
: 
/ 


Michaelmas Term 13 Geo. 
> of wine; et , Ce. 


Ion of wine in the defendant's own houſe, which was ſpent 


tute, 


lon is a ſelling by retail within the ſtatute, for the ſtatute de- 


the ſtatute are general. | 


s the firſt reſtraining ſtatute, And the next ſtatute is the 
2 Car. 2. upon which this action is brought, and this ſtatute 


ords are, ſhall not be drank within manſion-houſe or without, 
g Har 4. 338. ; 


Fazakerley contra argued, that this being a penal ſtatute, ought 
dt to be extended further than the expreſs words would carry 
the act was intended only to oblige perſons reſiding in par- 
ular places, and who made a trade of ſelling by retail, to take 
Wences, and not to ſubject a merchant to a penalty for one parti- 
lar act: he cited 8 C. 129, 130. where it is held, that a perſon 
ay uſe a trade in a particular inftance, notwithſtanding the ge- 
ral reſtraint by the ſtatute 5 Elia. and to brew or bake for him- 
If or family, is no offence within that act. And there being 
ly one act found againft the defendant, it was never the in- 


ty. 


This term the Chief Juſtice delivered the opinion of the 
urt: and declared, that they were all agreed in it, that the 
atiff muſt have judgment; for the words of the ſtatute are 
ain and expreſs, and take in this very caſe; and it is not rea- 


re than another perſon, ſor the words are general, no perſon 
perſons whatſoever, "And though the jury have found the de- 
dant guilty of but one act, yet that is plainly within the ſta- 


cnce. And therefore this ſingle act of the defendant ſubjects 
A to ſuch penalty, Judgment for the plaiatilE, 


one J. S. and that the deſendant had no licence for the ſell- 
another, was a ſelling by retail within the meaning of the 


ribes what ſhall be accounted a felling by retail, viz. ſelling by 
t, quart, bottle, or gallon, and though this was ſpent in 
other perſon's houſe, yet it makes no difference, for the words 


At common law every man had liberty to ſell wine as he could, 
her by wholeſale or retail, until the ſtatute 7 E. 6. c. 5. which 


points commiſſioners to grant licences to ſell wine by retail, 
id reſtrains more particularly than the former ſtatute, for the 


te, for the ſtatute gives a diſtinct penalty for every particular 


The queſtion in this caſe was, whether the ſelling of this one 


Serjeant Chapple for the plaintiff argued, that the ſelling one 


[ 719] 


ption of the ſtatute, to make ſuch a perſon liable to the pe- 


able to allow a merchant to ſell by retail without licence, any 
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Story ver. Atkins. | 
An inddbitetus Acriox upon the caſe. upon ſeveral promiſes z and thy 


— plaintiff declares firſt upon a promiſſory note for 124. 114 the 
may ſavethe ta- ſecond count upon an indebitatus afſumpſit for 20 J. money len tior 
| | _—_ wy = and third for money laid out. | ws 
- ep 


ſory note. | 376 | 

A declarationin To che firſt count upon the promiſſory note, the deſendam cou 
oe: Pleads, that the cauſe of action did not accrue infra ,fex anni 
— afſumgft and to the other two counts he pleads nom afſumpſit generally, 


8 upon which iſſue is joined. . 
1 b ; | 8 

may be averred And as to the defendant's plea to the fir count, the plaintif 

de e replies, and admits that the cauſe of action as to the firſt count 

action, although did not ariſe within ſix years before his exhibiting his bill in this 

W the ſum claimed court, but that it aroſe the 25th of March 1720. and that upon 

= 8 the 11th of February 1725. in order to recover the money due or 

_—@  amountof the to him upon that promiſe, he levied his plaint in the ſheriff che 

= - cle London's court, in placito tranſgreſſionis ſuper caſum; and aven ad- 

that che defend- that ſecundum conſuetudinem civitatis pred', he there declatei o 

ant was indebted againſt the defendant in an action upon the caſe, and ſets forth hi 


— aprrmkey declaration; which was, eo quod the defendant ſuch a day indeh 


ſums of money tat fuit quer* in 20 1, pro. diverſ. pecuniarum ſummits per pred” def, 
by the defendant præfat guer prius debit, which he promiſed to pay: then the 


Formery tens, Plaintiff ſet forth that the defendant hereupon brought his writ abe i 


which in coofi- habens corpus, by virtue of which the ſaid plaint was removelſum; 

| 1 into this court, and the plaintiff declared againſt him de now; 
— may be and avers it to be pro eadem cauſa actianis pro ,qua levavit querelan 
good by cuſtornz ſuam præd ut prefertur : and then he avers, that the cauſe Hay 
=> Sway action did accrue within ſix years before his levying the ſaid plaiu 


averred when in the ſheriff's court, and therefore prays judgment. nt 
the replication | 


— 2 — To this replication the defendant demurted, and ſhewed ſuſ ne, 
dinum civitatis Cauſe, that it did not appear by the plaintiff's replication, thal 


* his bill againſt the deſendant in this court was for the ſame cauſe 


dut ſecting forch Of action, as that for which he levied his plaint in the court be- 
— cuſtom at low. Upon which there was a joinder in demurrer. 
e. f 
e declaration i | | : 
—— ll, yet And Mr. Reeve for the defendant took ſeveral exceptions 


the plaiat being lication. | 
regular it would che 8 " nd 
have been ſuffi- — : 


cient to have | | | 
prevented the * (1) Bevin v. Chapman, 1 Sid. (2) ide Randulph v. Ry 


Ratute of im- 228, 8. P. Matthews v. Phillips, P. Geo, 2 Bull. L. N. F. 136 Ppe 


|| 


Prom = 15 + Mois v, Bruerion, 137. a gen 
3 P © 
an indebiratus * 


erte (2) 


1. That it ought to appear, either by the proceedings them - 
ſelves, or by ſufficient words of averment, that the cauſe of 
action is the ſame in both courts : and in this caſe, it does not 


cauſe of action is the fame in both courts ; for the declaration in 
the inferior court is upon an igdebitatus ſump, and the declara- 


manifeſtly different : nor is there any ſufficient averment in the 


courts, for the words are only theſe, quod (the plaintiff) exhibuit 
illam ſuam pro eadem cauſa actionit præd ut prefertur, which is 
rally, not ifſuable, neither is it confined to the matter of the firſt count, 

as it ought to have been, but goes generally to the plaintiff 8 
whole declaration in this court, | | 


2. The cauſes of action appear plainly to be different \ best 


\ this che deelaration in this court being upon a promiſſory note, and 
uponhe declaration in the court below upon an indebitatus afſumpſit, 
due ſor a different ſum, they cannot be intended to be the ſame, for 
iff ofthe promiſſory note could not be given in evidence upon the 
ave {Wndebitatus aſſumpſit; and the two actions can never be intended 
larel o be the ſame, unleſs the ſame evidence will ſupport both; 
th hühend if they are different in their nature, no averment can recon- 
* off 'P . * - 4 . 2 7 
n the 3. The plaintiff's declaration in the court below appears to 
rit oc ill, for he has only declared by way of general indebitatus af+ 
novel mg t for fo much money per pred” def. prefat. quer prius debit' 3 
nom vhich is ill, becauſe it does not ſhew a conſideration, or how 
rel he debt aroſe z which is what is always required, that the court 


nay judge, whether it is a matter proper for ſuch an action: 
nd though this method of declaring may in ſome places be war- 
nted by cuſtom, yet in all ſuch caſes the cuſtom ought to be 
et forth ſpecially, and it is not ſufficient io ſay ſecundum cumſueru- 


nem generally; as in. Raft, Ent. 5 50. where canceſſit ſolvere is 
„ wa eld to be well, ee, de th | rang af red 
 cauleWer, otherwiſe it would be ill. | | | 


ne replication, and the principal objection to it ſeems to be the 
rſt exception, That the plaint in the court below, and the ac- 
on in this court, appear to be plainly different, and cannot be in- 
nded to be for one and the ſame cauſe. And I muſt agree that 
his objeCtion will have great weight, if it can be ſupported by 
ny thing that appears upon this record: but if the cauſe of action 


den your Lordſhip's j inti 
Woo! R 


appear by any means upon the face of the proceeflings, that the _ 


tion here is upon a promiſſory note, which are cauſes of action 


replication, to ſhew the identity of the cauſe of action in the two 


Blencowe contra, There have been ſeveral exceptions taken to 


Ppears, or may be intended, to be the ſame in both courts, 
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The point therefore to be conſidered upon this exception, i 
the identity of the cauſe of aftion in the two courts. And though þ 
is, objected, that there is a plain and manifeſt variance 
in the nature and cauſe of the two actions, becauſe the plainti 
, hath declared in the inferior court upon a general indebitatus 4 
ſumpfit ſor 20 J. and in this court upon a promiſſory note for 
different ſum; yet I muſt beg leave to obſerve, that what is pro 
perly to be called the cauſe of action appears plainly in this cafe 9 

w- ſame in both courts ; for it is the defendant's Breach 1 
promiſe, which is the cauſe and foundation of both the aftions: 

and though it is objected that the plaintiff hath declared for dif 
Ferent ſums in the two actions; yet that can have no effect upot 

the cauſe of action, for in both actions the quantum is to be; 
certained by the jury: and in this caſe the damages which are d 
manded, are laid to be the ſame in both declarations, ſo that there 


# . 


* is no foundation for that objection. 


4 


3 T admit that the declaration in this court is founded upon 
| ſtatute, and the other is à declaration at common law: but ut 
- _' Heſs chere appears ſuch a variance and inconſiſtency in theſe tw 
actions, as neceſſarily obliges your Lordſhip to intend them t 
'be for different cauſes, your Lordſhip will not 'preſunie them i 
be ſo; eſpecially if the different methods of declaring in the tvi 
courts, can by any means be reconciled to one and the fame cauk 
of action. . eee ee . 25 ; 5 e wad # 
At common law the party that was poſſeſſed of a promiſe 
note, had no other remedy to recover upon it, but by declarin 
upon an indebitatus afſumpſit, in which action he might give th 
note in evidence, but was obliged to prove the confderatiat 
The ſtatute 3 C 4 Ann. c. 9. gives the party the liberty of 
claring upon the note itſelf; and fince the making of that f 
tute, the note hath been held to be ſuſficient evidence to mai 
tain ſuch action, without giving any further proof of the co 
detation: in this reſpect therefore theſe notes are altered by fl 
ſtatute, but in no other; for their lien is made no ſtronger ths 
it was before; they are ſtill only ſimple contracts, and the natu 
of their ſecurity. is not changed, as was adjudged in the cale « 
Cumler v. Wane, Paſch, 7 Ge. in B. R. where in an action u 
on the caſe for money lent, the defendant pleaded à promise 
note given in ſatisfaQion, and it was held to be no Bar. 
if this is all the alteration which the ſtatute hath made in xelp% 
of thoſe notes, how can it be ſuppoſed, that it hath taken ir 
the party what was his former and ancient remedy of teclant 
upon an indelitutus afſumpſit ? The ſtatute. only gives him an ® 


ditional and more ezſy method of recovering upon his tote, | 


does take from him his election of purſuing his former weil 
- wet | a $24 ebn'4 ent en wr DÞ 9G $00: \'# 6-06 7 MALE 
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f he thinks it more proper ſor his caſe. And what proves lug 
till more ſtrongly, is the caſe. of. ee 


58g. where it is expreſaly held, that upon an 5 
7a bill of exchange may be given in evidence ; and by the ſathe 


| 


that law. Therefore ſince the plaintiff might have given this 


vould be a ſtrange Concluſion to ſay that the two actions are 
lifferent, when the evidence will ſupport both the c- 
tions. len * fied . S207 N F N 25 #174 F 


* 


l OP x TORT TL ER Our 1 ar N 
As chere is nothing there fore inconſiſtent in the nature of the 
wo actions, I beg leave to infiſt upon the averment, which the 


ity of the cauſe of action in the two courts, out of all manner o 
diſpute ; for the plaintiff hath expreſsly averred quod exhibuit bil- 
lam ſuam in this court pro cadem cauſa pro qua leuavit querelam 
van in ſthe courtbelow, {© bo . LIE arr 


And though it is objected by Mr. Reeve: which is his ſecond 
exception, that this averment is uncertain, and that the defend» 
ant could not take iſſue upon it; yet I muſt ſubmit it, whether 

papa in for this exception ; for the plaintiff hav- 
ing ſet forth how he levied bis plaint, and how he proceeded upon 
it, could not male his averment in a more ptoper manner than 


pred” in this court pro eadem cauſa attionis pro YE 21 wo 
ſuam pred? ut prefertur'; ſo 2 here is an — and poſitive 
averment, that his bill here and his plaint below, are ſor the ſame 
auſe ; and though the words ur prefertur refer. it to the record, 
et that cannot occaſion any uncertainty, for there is nobhi 
before ſet forth, hut what agrees with this avermentt. 

ba ber ron: eee ee eee eee eee ee 
And though it is objected againſt this averment, that it is in. 
ſufficient, becauſe it is not conſined td the firſt promiſe, upon 


dbjetion, for the averment is, that the plaintiff's bill in this 
ourt and his plaint below are ſor the ſame cauſe, which extends 
o all the counts in. the declaration, aud therefore neceiatily co- 
vers the firſt promiſe: but if the record be rightly obſerved, there 
vill appear to be no ground for this: objection, for the replica 
ion begins with guvad primam promiſſionem, and then goes on ant 
forih the proceeilings in the inferior court, and conſines tlie 
alc to the firſt promiſe only. n wilerreqtet worr age 

6 | E 2 ' ; $2 wh The 


— 
aſſump» . 


eaſon à promiſſory note may be given in evidenoe on the like der 
aration; for the ſtatute 3 4 Ann. puts promiffory notes upon 


plaintiff makes in his replication, as a matter which puts the iden- 


which che demurrer now is; yet there can be no weight in this 


note in evidence upon his declaration in the court below, it 


he has here done: for he ſays, quad ſuperinds | e*þibuit hillam fuam = 
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that if the defendant had rejoined; and faid that the plaintiff 


varying in the county and damages, could not be intended to be 


- — 


adjudged to be good. In 1 Rell. Abr. 564, 565. concgſſit ſolve 


Mithechnes: Term 13 Geo. 


The material part of the plaintiff's: cafe is; that the two ac 
tions were pro eadem cauſa, and this is averred in ſuch a manner, 


bill in this court was pro alia et di cauſa; abſque hoo that it wa 
pro eadem cauſa; there would have been à plain and 
certain iſſue, confined ſingly to the identity of the cauſe of action 
which is the very point upon which chis caſe muſt turn. 


| And if the plaintiff hath made his averment in ſuch a manner 
as is traverſable, I muſt ſubmit it, whether it doth not anſwer 
all the objections which are made againſt the identity of the cauſe 
of action; ſince the defendant by demurring has admitted it to 
be true: and to this purpoſe expreſsly is the caſe of Sir Thoma 
Finch v. Lamb in Cro. Car. 294, 295. 1 Vent. 252. where the 
point was, that in an action upon an aſumpſit the defendant 
pleaded the ſtatute of limitations, and the plaintiff replied and 
ſet forth an original brought within fix years, which appeared to 
be laid in a different county and for different damages, upon 
which the defendant demurred, and inſiſted, that the new action 


for one and the ſame cauſe of action? but the plaintiff having 
averred that it was for one and the ſame cauſe of action, it was 
held, chat this variance was not material, but was made good by 
the averment. ; 1 Dar 


— 4 


There hath been another exception taken to the form of the 
plaintiff's declaration in the court below, in the manner it is ſet 
forth in his replication; and the exception to it is, the third er- 
ception, tliat the plaintiff having only declared by way: of genera 
indebitatus aſſumpfit for ſo much money per pred” defendentem prefe 
10 querenti prius debit”, it is ſaid this is ill, becauſe it does not ſhew 
a conſideration, or how the debt aroſe. And I admit, that it 
this were a declaration originally in this court, this would be 1 
objection: but this declaration comes before the court only 

y way of recital, and the plaintiff hath expreſsly avetred, u 
narravit ſecundum conſuetudinem civitat' pred', and a cuſtom to 
declare in this manner in an inferior court hath frequently been 


was held to be well in the court of Briſtol. In Stiles 198. the 
ſame form was adjudged to be- good, and Rolle Chief Juſtice 
ſaid, there was the fame cuſtom uſed in the city of Landi, 
and that it was good, And in 4 Leon. nog. the ſame form wi 
held to be good, though the plaintiff had only ſaid quad narrow 
fecundum conſuctudinem, and had not any otherwiſe ſet forth i 
his declaration the cuſtom of declaring in that manner, whi 
comes up fully to the preſent objection, and ſhews that the euſton 
need not beſpecially alleged, 4 1 
1 - . 
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But H muſt ſubmit it in another light, -wherher the objections 
it are made upon the plaintiff's different form of deelaring in 


— below (admitting it to be ſo) are not entirely foreign to the 
preſent queſtion. For the point to be conſidered upon this de- 
murrer is, whether the plaintiff's bill in this court, and his ori- 


the replication ſays only quad levavit querelam ſuam pro eadem 


the queſtion 3 and therefore if the plaintiff's plaint in that court, 
and his action here agree the one with the other, it is all that is 
neceſſary; for the bare levying a plaint in an inferior court, is 
ſufficient to prevent the ſtatute of limitations, (i Sid. 228.) and 
the demurrer is confined entirely to the variance between the 
plaint and the action here; and your Lordſhip will obſerve, that 
the plaint below and the bi/l here are exactly the fame ; for the 
plaint is de placito trunſgr ſuper caſum ad damnum of the plaintiff 
20 J. which agrees with the words of the bill in this court; and 
though the plaintiff hath gone on and ſet forth the continuances 
of that plaint, and his declaration upon it, which is more than 
he need have done, yet I hope no fault which may now appear 
in that declaration, ſhall prejudice him ſo far, as to make the 
levying of his plaint ſtand for _— and fo admit the ſtatute 
to run againſt him and deprive him of his debt, 5 


. ISR ROOM 


Wh 


A 
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e And I further ſubmit it, whether the regularity of the plain- 
u tiff's declaring in the inferior court can properly be examined 
1 into upon this demurrer : for his declaration and proceedings 
al Wy there come before this court only by way of recital, and to 
r  {hew that the plaintiff made a legal demand and purſued his 


right within a proper time: and though the plaintiff's declara- 
tion below ſhould appear plainly to be erroneous, yet your Lord- 
ſhip will not now take notice of that, for that would be giving 
judgment upon a record which is not before you: and I beg 
leave to compare it to the caſe of Williams v. Fowler, Mich. 7 
Ge. B. R. where in an action of debt brought againſt an admi- 
niftrator, he pleaded in bar, that his inteſtate was indebted to 
J. S. for goods ſold and delivered, and that J. 8. thereupon im- 
pleaded him and recovered judgment againſt him in an action of 
debt upon a mutuatus; to which the plaintiff demurred. Anil 
though it appeared by the defendant's own ſhewing, that the 
Judgment was erroneous in the manner he had recited it, yet the 


per manner, it was held to be a ſufficient judgment to bar the 
plaintiff, Ante 407. | | 


And as the intention of the ſtatute of limitations was only ty 
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E 3 | method 


e two courts, and upon his faulty manner of declaring in the 


ginal plaint in the inferior court, appear to be for the ſame cauſe: 


cauſa, ſo that the declaration in the court below is quite out of 


court held the plea to be good; for till it was reverſed in a pro- 


oblige perſons to demand and proſecute their rights in ſome legal 
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method within a reaſonable time, I hope it appears cleatly that 
the plaintiff hath ſtrictly purſued the intention of that law, by 


making his demand in the inferior court in the manner he hath 


[726 J 


— 


ſet: forth, and that it appears as fully to have been for the ſame 
cauſe of action. And therefore I pray your Lordſhip's judgment 


Naymond C. J. The actions in the two courts are of ſuch 2 na- 
ture, that they may be averred to be the ſame; for the ſtatute 
3 & 4 Ann. only gives an additional remedy upon promiſſory 
notes, but does not take away the old one: and I think this note 
might have been given in evidence updn the indebitatus afſumpſi, 
for the note imports the drawer's having fo much money of the 
other's in his hands; and though it may not perhaps be allowed 
in evidence in ſuch cafe as a promiflory note, without further 
proof of the conſideration; yet it may undoubtedly be given in 
evidence on an indebitalus afſumpſet, as a paper or writing to 
prove the defendant's receipt of ſo much money from the-plaintif, 


| Hard's caſe, Salk. 23. 


And as the two actions may therefore be averred to be the 
ſame, ſo I take the averment to be ſuſhcient and traverſable; 
and the aver ment is confined only to the firſt promiſe, which is 
fingled out by the word qusad in the replication, and cloſed as to 
the reſt, : | 
As to the objection that is made againſt the declaration in the 
inferior court, I think it of no weight; for though the declan- 
tion ſhould be il}, yet if the plaint be regular it is ſufficient to 
prevent the ſtatute. N 


RO and Probyn Juſtices, were of the ſame opinion; | 


Forteſcue J. held ſtrongly, that the two actions were of ſo di. 
ferent a nature, that they could not be averred to be the fame. 
He agreed, that the variance in the ſums did not prevent ibe 
averment of their being for the ſame cauſe ; but he held ſtrong), 
that ſince the ſtatute a promiſſory note could not be given in ei 
dence upon an indebitatus afſumpfit ; and cited the caſe put bj 
Hale, 1 Vent. 252. which is this: A. in conſideration that 5. 
would marry: his daughter, promiſed to pay 100 J. and in u 
action brought the plaintiff was barred; and in another action 
brought the promiſe was laid to pay the 100 J. at requeſt, ul 
it was held it could not be averred to be the ſame. 


In the other points he agreed with the reſt of che Judy"! 
and ſaid, that the form of declaring in the court below was . 
I 8 . egoug?' 
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oh; that it had been ſo adjudged between Stepheng and 
\ point. Judgment for the plaintiff,” tft. 
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RE SPASS guare clauſum it, and for erecting a Where full cofts 
wall, and fooiling the 220 Ro ambulando. The ge —_ | 
fendant pleads Not guilty as to all but the treading down the L. Raym. 1444 
graſs, and as to that juſtifies for a way. The plaintiff replies 8. C. 

xtra viam, upon which they were at iſſue, and the jury find for 

the plaintiff upon both iſſues and 2d, damages. Upon motion 

the court ordered full coſts, though there was no certificate, it 


red appearing by the record that the frechold was in queſtion (4). () Cit. Gilb, 
her 2 Lev 1) — Fr. Rep. 198. 
| in f 234 ( 9 5 | .$.& 

x = Sa: 2 duo. 28. but 
io | — nos Bo 
uf, (1) Beale v. Moore, peſt. 1 168. pleadings. Cockerill * Alanſon, N 


8. P. But it is otherwiſe if the B. R. T. 22 Gee. 3. Hulk on 
extent and place where the way Coffs. 86. Bull L. N. P. 330. 
the lies has been agreed upon inthe 8. Cc. 


* Huggins verſ. Durham et ux. 


E of a judgment in C. B. in an action of debt Where huſband 
brought by huſband and wife againſt the warden of the aud wife 
* Fleet for 464 J. Gs. 2 d. on the eſcape of Oliver Read, who pon fo 

was committed by the court of Chancery for that ſum. Ane 
the declaration ſets forth, that 5 February 6 Geo. there was a 
decree reciting the bill againſt Read et a by the wife only, 
which ſuit abated by her marriage with the other plaintiff, who 2 
revived the ſuit, and Read put in his anſwer, inſiſting that he Y | 
had repaid 200 J. part of the money; and an ifſue being directed 
thereupon, the ſame was tried in a feigned. iſſue, and ſound. 
azainſt him; that then the cauſe was heard. upon the equity re- 
ſerved, when it was referred to the maſter to take the account, 
who afterwards reported 464 /. 65. 29. to be due, and ap- 5 
pointed it to be paid to the huſband, Then the plaintiffs ſet 1 7271 


* forth, that the report was confirmed, and Read proſecuted ſo far, | 
i 3. ©* be committed for non-payment, when the defendant ſüf- Io 
u ſered him to eſcape; een f 9 
— After judgment by default in C. B. it was objected on error 8 
by Mr. Strange, that the wife ought not to have joined in this 
action, for by 5 Ann. c. 9. G 4. the action is given to ſuch perſon 5 Ann. & . 
" & whom the money is ta be paid by the decree; and this not being 4 4- 
wel 4 e 
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3 . an action maintainable at common law, they muſt take it as the 
A fatute has given it; and. if the wife be joined where ſhe ought 
| | not, it is error. 1 Roll. Abr. 782. And this is in the nature 
of a deſtruction of the firſt cauſe of action, and giving the hui 
band a new one in his own right. 1 Sid. 299. f 


8 Eat" Sed per curiam, Though the order only appoints it to be paid 
| to the huſband, yet by the firſt decree it is directed that the 
maſter ſhall take an account what is due to the huſband and 
wife, which ſhews ſhe is intereſted in the caſe, and therefore 
proper to join in the action. Judgment affirmed. 


is 


Gregſon verſ. Heather. 


EBT upon a bail bond. And declares, that he took out 
a writ directed to the ſheriff of Surrey, Ec. who took x 

— — . bail bond, which he afterwards aſſigned to the plaintiff at London, 
county, and the Where the action was brought. demurrer it was objeCted, 
+ «Qion bedrought that the action was grounded on the bond entered into by the 
Sgnment was, bail, and that being laid to be done in Surrey, the action ſhould 
I. Nam. have been there. | 


1455- 7 
_ 3 Strange contra. The action is founded on the aſſignment 
2% and YWhichis the only thing that impowers the plaintiff to ſue, and 
Ae vst chat is laid to be where the action is brought. 2 Roll. Abr. 602. 
ruled fo again fl. 9. Action for eſcape laid in Nottinghamſhire, of one arreſted 
on che authority by the ſheriff of York. Cro. El. 625. 1 Sid. 218. the plaintiff 
has his election to bring his action for a falſe return, either in 
Middleſex, where the writ is returned, or im the county where 
the party was arreſted. And if it ſhould be thought that the exe- 
cuting the bond is part of the cauſe of action, yet 7 Co. Bulzver's 
caſe is expreſs, that where matter in one county is dependant on 
matter in another county, the plaintiff may lay his action in 
either. Et per curiam, The law is certainly ſo, therefore judg- 


= 


ment for the plaintiff. 
14 1 e: £938) | Sutton ver/. Bryan. 
| Practice. * H E court gave coſts for not going on to execute a writol 
© Tris. 13 Go. inquiry according to notice; and ſaid it was as reaſon- 
_— able, as in caſe of a trial (1). OY 


tule. — — 
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(i) Jide Shadford v. Houten, ante $17. 8. P. 
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N an action for a falſe return of - a mandamus'to ſwear the There may be 


the plaintiff into the office of churchwarden, the plaintiff ſet out, n 
nd at he was elected, and preſented himſelf to be ſworn, but was only us a d-. 
3 . 6 #4 wt ph , umſtanc | 


The Chief Juſtice held, that by law there may be a ſeleck 
ry, and that in this caſe the plaintiff need not prove the pre: 
ting himſelf to be ſworn, becauſe that is but a circamſtanee, NL ey 

d not to the point of truth or falſity of the return (177. 


out „ 
* ä = _— 19: ae 
lan, (1) So alſo in penal actions, Combe v. Pitt, 3 Burr. 1586. 
ed, ; + x5 | 3 | | 
a Dominus Rex verſ. Rhodes. . 

At the Old Baileß. 
4 diment for forging a letter of attorney, whereby he tranſ- Party whoſe 
_ ferred Mr. Heyſham's ſtock, and Mr. Juſtice Forteſcue re- Row ls to a 
ted d to let Hey/bom be a witneſs (1). OO 
ff = a forgery. 
rin | 855 
ere (1) Shank gui tam v. Payne, v. Bunn, 4 Burr. 2251. Bull. J. 
0 e 633. But ſee Rex v. Brough- V. P. 288. and WelPs caſe cor, 
ws hot. 1229. Abrahams qui tan Willes C. J. Bull. L. N. P. 289. | 
= f | 5 | - 
pa Oſborn againſt the Governors of Guy's Hoſpital. 


At Guildhall coram Raymond C. J. 


HE plaintiff brought a quantum meruit pro opere ef labore in Where a man 
tranſacting Mr, Guy's ſtock affairs in the year 1720. It . SS m_ | 
peared he was no broker, but a friend; and it looked ſtrongly, Wy e 
if he did not expect to be paid, but to be conſidered for it in ſue the executor. - 
will, And the Chief Juſtice directed the jury, that if that Ne OY 
the caſe, they could not find for the plaintiff, though nothing 

given him by the will; for they ſhould conſider. how it was 

lerſtood by the parties at the time of doing the buſineſs, and 

an who expects to be made amen ls by a legacy, cannot alters 

ds reſort to his action. Ve e 48 


Li 9 
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Goodright & demill; Lille 6 Palin et 27. 


PECIAL. verdict in ejectment upon a deviſe by. Michal 

1 8 Liſle, which was in —— & I Nicholas Liſle ging 
to his heirs mais and bequrath unto my wife all that my meſſuage or tenemei 
bis heirs for called Hattersfield, to hold for | the term of her natural lit 
ever, and for © and after her deceaſe, then to my kinſman Nicholas Liſle, fo 
_— * and during the term of his natural life, and after his deceak 
mainder over, ** unto the heirs males of the body of the ſaid Nicholas lawful 
3s an eſtate tal (c to he begotten and his heirs for ever: but in caſe the ſaid N 
LR 1437. © cholas die without ſuch heir male, then I give and bequeath th 
1 Barnard. B. © ſaid premiſſes unto my kinſman Edward Liſle for and during 
R 6.2 J. Aer. « his natural life, and after his deceaſe to the heirs males i 
Vid, Fearne 4 his body lawfully begotten and his heirs for ever; and ſq 
ed. 282. « default of fuch heir male, remainder over,” The jury fin 
that upon the teſtator's death his widow entered and died feifel 

and that Nicholas Liſle (the deviſee) and the widow, in her li 

time, ſuffered a common recovery, to the uſe of the ſaid Nichal 
in fee, and that che ſaid Nicholas entered upon the death of th 
widow, and died ſciſed, leaving no iſſue. 


Eduard Liſle the leſſor of the plaintiff claims as heir male 
Edward Liſle (the remainder-man in the will) ſuppoſing this! 
be only an eſtate for life to Nicholas, and therefore that then 
covery ſuffered by him and Mary (the widow) could not bar ti 
remainders. The defendant claims as heir in fee to Nicki 
The ſingle queſtion therefore is, whether Nicholas the devil 
took an eſtate tail, or only an eſtate for life, by this will. 


Bootle, for the plaintiff argued, that it appear'd plainly to! 
the intention of the deviſor, that Nicholas ſhould take an eſti 
for life only ; ſor the premiſſes are expreſsly limited to him 
life; and if the teſtator had intended him an eſtate tail, why! 
there this reſtriction ? | 2. 5 


R 


(1) Beſide the preſent caſe ſu- R. 4 ed, 187. Amb, 358, S.C 
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28 words of limitation have 


been held not to reſtrain the legal 


operation of à limitation to heirs 


or iffue of the body in Lrgate v. 


Seavell, 1 P. Hm. 87. 1 Eg. 
Abr. 394. 2 Fern. 551. Morris 
v. Le Gay, cited 2 burr. 1102. 
2 A 249. Frame C. R. 4 ed. 
247. Mir fbutl v, Minſbull, 1 Ait. 
411. Fright v.-Pear/ſon Fearne C. 


ſubſequent words, wide S667 


King v. Burchell, 4 Jerm | 
290. Amb. 379. Koe v. & 
2 Wilſ. 322. Denn v. Put 
Term Rep. 299. and ſee Del 
dem. Blandforg v. Applin, 4" 
Rep. 82. As to the caſes in wif 
they have been controlled 


W eigh pot. 804. Leu v. , 
29. 849. 


e fon of Nicholas; if he had had one; could not have talen 
ay of preſent and immediate deviſe, but as a purchaſer aſter 


es, after his deceaſe, and not till then; and a deviſe to A. for 
, remainder ta the fons-of his body - lawfully begotten, is only 
eſtate for life, 1 Noll. Abr. 837. pl. 13. In Hild's caſe, 6 
17. a deviſe to one and after his deceaſe to his children, is 
y an eſtate for life, and the children muſt take by way of re- 
inder: which caſe agrees with the preſent, for here it is a 
iſe to Nicholas for life, -and after his deceaſe to his heirs 
$, Vi Brit » 24: 558: aun 


E. 22 | 135 ' $364 £4 8 
But the ſubſequent words in this will, will make the caſe 
ch ſtronger, which are theſe; In caſe the ſaid Nicholas die 
thout ſuch heir male; for the words ſuch heir male in the ſingu 
number, are relative, and qualify the 2 heirt 
les of his bedy, by pointing out and deſcribing the very. penn 
at is to inherit, ſo as to make him a mere purchaſer. And 
cher's caſe, 1 Co. 66. comes up fully to this caſe, and is 
nded on the ſame reaſon: and the only difference in the two 
ſes is, that in Archer's caſe the limitation was to the next heir 


word next is omitted: yet the words his heir male are as plain 


| cher's caſe, 


+ 


Fazaterley contra. The intention of the teſtator is an uncertain 
le for the conſtruction of wills, which muſt be conſideted by 
e rules of law. Cro. Eliz. 5 25. 


The words beirinials ave mend uf Kmitatienorenie: d dend 
Co. 104. Shelley's caſe. oF oo. d wil nt boiy 


By the deviſe in the preſent will there is an eſtate tail executed 
Nicholas ; and tho it is objected, that the limitation being to 
m for life expreſsly, will alter the caſe; yet there is nothing 
that objection, as was adjudged in the cafe of King v. Mei- 
g, I Vent. 225. and 2 Lev. 58. where the deviſe was to his 
Bernard for life, and after his deceaſe to the iſſue of his body 
fully begotten on his ſecond wife; and yet it was held to be 
d eſtare tail in Berward ; which is a ſtronger caſe than the pre- 
t, and fully anſwers the objection of the expreſs limitation 
Niehelas for life oni). BEN nn 


It is objected, that the word his muſt controul ihe precedent 
rds birs males, and relate to them; but it is not neceſſary that 
4 it 


deſcription of the perſon, as the words next heir, and/thetefore 
nnot be taken to be words of limitation, any more than in 


9 * 
Cs 
N 
\ * 
* 


deceaſe of his father, becauſe the limitation is to his heim 


736 Ts. 


ale, and in the preſent caſe the deviſe is to hit heir male, and 


Bit Lord Parker-wonk « ee cheat if the words lad hu 


it fliould relate to Geirs maler, for it may be ſatisfied by à bett 


e eee 


In the preſent caſe there is an expreſs eſtate tail deviſed, | 
- no ſpecial words to-controul or alter it, and therefore it ought vor 


the latter. 


| ; 


conſtruction, by referring it to the word Nicholas, which is 1 
the ſingular number. It was certainly the intent of the teſtatu 
that all the heirs of Nicholas ſhould take; but by conſtruing the 
word his to relate to heir male, the eſtate would veſt by wayd 
gnatio perſon in the eldeſt ſon only, for he only is the ha 
2 and all the other ſons would be excluded. * 


_ * * a 
2 — — = — 8 


beirs male, as the word iſue does, and ex ui termint takes in the 
whole generation; fo that under that deſcription all the ſons m 
take, and it is not confined to one. In the caſe of Backhouſe i 
Wells, in Lord Parker's time, a deviſe was to A. for life in 
and after his deceaſe to his iſſue; and this was held to bex 
eſtate for life in A. becauſe of the words for life only, and it 
limitation after being to his iſue, which is a word of purchals 


heirs male inſtead of ſue, the operation of the law would hat 
been too ſtrong for the intention of the teſtator. 


be ſo adjudged, as in the caſe of Atkins v. Atkins, Cro. Elia. 24\ou! 
and if any words are to be rejected, it is moſt rational to re) 


\ 


Reymond Chief Juſtice, It will be a difficult thing to make thi 
an eſtate for life: and the caſe of King v. Melling anſwer il 
the objections, as to the limitation to Nicholas for life. 


The word ſue is a proper word of purchaſe, but the 7 
heirs is always a word of limitation (2), and the word heirs bein 
uſed in this caſe, the words after his deceaſe, are of no force. 


The words heir and heir male are nomina colleFiva, and inelui 
all the heirs of the deviſee: and in Archers caſe it was ur 
word next which confined it to one particular perſon, for vil 
1 it would have been a limitation, and not a pv 


i : - : i 


(2) Fide ante 31. But the Raym, 278. as alſo in a deed 
words, ** heirs of the bedy”” have truſt, Allgeed v. Withers, cited 
been conſidered as words of pur- Bury, 1107. Et vide the opinif 
chaſe where the intent required it of Hardwicke Lord C. in B 
in & covenant to ſtand ſeiſed to v. Spencer, 2 Aith. 550, 17 
uſes. Life v. Gray, 2 Lev. 223. 147. 


- * A 9 * 
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The word bir ia de -wond: which! maben hg Aiberhn in, W 


* mſclfl. Suppoſe Nicholas had had ſeveral ſons; if the eldeſt 
d been made a purchaſer. by this will, the other ſons could nat 
Lve taken; and there muſt be ſtronger words than theſe to con- 


crefore think this clearly to be an eſtate tail in Nicholas. 

Ferieſeur Juſtice, Fam clearly of the ſame opinion; and think 
t the e caſe of King v. Mellingto be a much ſtronger caſe ; becauſe 
f the power there given to make a jointure. The word heirs is 


rtainly a word of limitation, unleſs there are other words which 
pnfine it fo a particular perſon, as the words, next, eldeſt, Sc. 


hae red cither way. #1 


har The word heir refers to Nicholas, and the word ſuch mans 
ch heir male in ſucceſhon, ty thi eee op Ui 


In Archer's caſe the particular perſon was pointed out by the 
ould not be a word of limitation, and he cited Moor 124. 


Reynolds and Probyn Juſtices, of the ſame opinion, and judg- 
ent was given for the defendant by the whole court, 


* 


Earle verſ. Hinton. In C. B. 


Wurred, | 


y Serjeant for the plaintiff inſiſted, that the defendant 
night have pleaded the judgment againſt the teſtator in bar ty the 


1 


1) Tail v. Edwards, 6 Med. immaterial whether the al 
e. Sk-lton v. Hawling, 1 Wilſ. judgment againſt the exeutor 
wn. rs v. Richards, pot. was by confeflion or defaul, or 
175+ Ramſden v. Jackſon, 1 . whether there had been 4 wrdit 
N. Ning v. Peters, 3 Term againſt him be having negeRed 
P bg. Bull L. N. P. 123. And to plead plene adminiftravit/ | 
rung to the two laſt caſes it is * Hf 


— en eaerty > agree rae nr II Ong, 


Img 


action 
* 


e; but I think that ĩt may very properly be referred to Nicholas - 


ul the words heirs males and make them words of purchaſe. TI 1 4 


nd without ſuch words added to it, it can never be a word of 
d urchaſe : but it hath been held that the word iſſue may be cn 


rord next; and in 1//:/d's caſe there is the word children, which 


Scire facias, was brought againſt the defendant as execu- Executor cannot 

1 trix of her late huſband deceaſed, upon a judgment ob- — IT 5 
ained againſt her as executrix. To which ſhe pleaded in bar, a LET 
dgment obtained againſt her teſtator for ſo much money, and have pleaded 


Wit the had not affets tra, Cc. To this the plaintiff de- e en (the 
* 5 0 N 


1733 þ | 
2 —— Bill of exchange was drawn upon e at 14 
3 4 which he accepted: but by the law. there, if a bill be 


_ofabillofex- cented and the drawer fails, and the acceptor hath not ſuffi 


Michaeimat Term 13 Geo. 


action brought againſt the defendant as executrir, and ſbe k 
ing neglected to do that, ſhall not be at liberty to plead it nos 
the ſcire faciat 3 for her ſuffering judgment to go againſt 17 
'executrix je an r * aſſcts. 2 N 

L A. F 


Term Rep. Zyre Chief Juſtice, It is a ſettled rule-in-law, that if; 
ant has a matter proper for his defence, and he neglec 
pleadl it in bar to the action at the time he may, he - ſhall 

take advantage of it after (2). If an executor hath 100 . af 

and there are two creditors each for 1004. and both ſue him 
that ſum ; the executor hath no way but to ſuffer judgment 
one, and plead it in bar to the other (3). And if he ſuf 
jadgment in both actions, he cannot plead the judgment of. 

againſt the ſeire facias of the other, but muſt pay both debts, 

a tenant in tail upon a ſcire facias be returned tenant in fee, 

ſufers judgment by default; upon an elegit, and ejectm 

-brought, he cannot give- in evidence, or any ways defend hi 

ſelf by his tenancy in tail, becauſe he might have pleaded i 

bat to the ſare facias. 2 Sid. 12. 1 Sid. 54 Hob. 


N for the * 


1 3 8 —_— 


* — — — — C4. * 


$= mo. 1043. 3 contract debt to an action 


. Show. 202. Watſon bond muſt aver that he had no 

loden, Dong. 452+ 8. P. where tice of the ſpecialty credit 

"Cal were in the ſamedepree, demand. \ Sawyer ve th 

Buta plea by an adminiſtrator of 1 Term Rep. 690. 
judgment confeſſed on a ſingle 


„ 


Burrows verſe Jemino. 'In"Canc', 


— Shay lt” efffts of the drawer in his hands at the time of the acceptal 


diſcharged by the ceptance becomes void (1). And * happening to 
—4 — He + F 

Moſely, 1ISel. Caf. in Chan. 16 's Eq. Ab. $24. 12 Vin Abe. "4 
2. —.— pl. 7. an. Caf. 69. 8. C. Eid. 39. ü Tr J Kb. 
756. Pl. 34. Comb. 20, 3 Mod. 194. . (024. cd. 


— 


— 


2 


4 1 In M:/ch's Rep. thecudom | to * — din 4 5 be 
is ſated to de, that if the effects of the drawer s in his b 
; draver has failed before the ac - and, then he ſhall be only 30 
..cepynce of the bill, and the ac- 9 1 for their value.“ Rut 
ce ptq at that time has no notice Ab. 524. nepreſents 50 


there , he ſhall nor $ bs obliged , de ay it is ited heres 
RISE 


* 4 * * & ? 7 * 
2 35 +8 IN J 
\ . A4 # 9 * 


Michaelmas Term 14 G6; 73 
« phaintiff's cafe, in order to diſcharge himſelf of this accept- | | 
ce, he inſtituted a fuit at Leghorn, and His acceptance” was | 
her ereupon vacated by a ſentence in that court. Afterwards the S 
55 intiff returned to England, and was ſued here at law upon this ö 
Wh; and cheredpon he exhibired his bill in this court for an in- | 
1 nction and relief. e 
x 2 2% W 
nech King Lord Chancellor was clearly of opinion, that this eau 
all as to be determined according to the local las of the place 
I. aul here the bill was negotiated :, and the plaintiff 's acceptance o 
him E bill having been vacated, and declared void, by A competent > "of | 
men riſdiction; he thought that ſentence was concluſive, and bound 
e ſul: court of Chancery here: and to this purpoſe he inſtanced | 
t ole e caſe of one Hutchinſon, which was in 29 Car, 2. and is men- | 
ebts, ned in SB w. 6. where Hutchinſon having killed a perſon in . | 
fee, Jain, was there proſecuted, tried and acquitted of the murder; * þ 
ectu d afterwards returning to England, he was indicted again for 8 = 
end hi ſame murder here, to which indictment he pleaded the ac- b 


ded if&ittal in Spain in bar, and the plea was allowed to be a good 

to any proceedings here (2). e * 

And upon the Attorney General's inſiſting, that the plaintiff 
icht have taken advantage of this matter upon à trial at law, 
dn. therefore not relievable in a court of equity: * 


The Chanceller declared, That if he was to try the cauſe at 5 
7, he would allow the plaintiff the benefit of this matter upon 3 
e trial, But as other Judges might be of a different opinion, 1 
would not put the plaintiff upon the difficulty and hazard of 
rial. And he faid he remembered a caſe which came before "= 
m in the Lord Mayor's court, when he was recorder of Lon- N 

MF: where a mariner ſued in the admiralty court for his wages, _ 
L there being 'a "ſentence againſt him there, he afterwards 
zin de ought his action in the Mayor's court for the ſame wages; 
(ufo bis Lordſhip (as recorder) being doubtful whether he ſhould 

os che defendant to give the ſentence in the admiralty court e 

ing evidence upon non afſumpfit, aſked the opinion of Chief Juſtice B. L. N. P. 2805 
at, who ſaid,” That whatever defeated the promiſe, might be EY” 


«4 din 8 


— — — — —_— 
4, 1 a...” 4. +. 4 . 4 — - 9 


(2) Fide Blut v. Bawpfield, undecided, and the is wil- 2 

Chant, Ca. 235." Kr 46 ting to forego his dal there, os 

Jeman, 1 Vern. 21. 2 Chane, Chancery wilt not grant an in- — | 

| * 74+ Ex parte Burton, 1 Art. junction to prevent his ſuing at "i 

ly as . But where the ſentence is law here. 1 Ferns 21. 2 Chanc, : Do, 
peremptory, an appeal from Ca. 74. N 4 

0 an higher court remaining 


- 


Michaelmas Term. 13 Geo. 


e and that the fs 
admiralty court would be good evidence. Ro 


* 


And in this caſe a perpetual injunction was — to enja 
the defendant from 1 upon this bill, I Care. 22d of 
veniber 1726. 


o 


Dawkins ver/. Burridge. * 
12 & 13 W. 3. N action was brought in the Common Pleas by BT ap D 
2 3. the defendant, who was ſet forth in the plaintiff's ded 
e ration to be a member of Parliament in this manner, (viz.) « 


be ſued in C. F. def habente privileg parliamenti; the plaintiff had judgment 


4 
ü —K—ßxxꝛ 2 — —— —— — — h — — — — 
0 


— Raym 1 145 default, and the defendant now brought a writ of error. 
7-S.C. And Mr, Reeve for the plaintiff in error took this exception 


s it: that the act 12 & 13 V. 3. c. 3. gives no power to the a 
of Common Pleas to proceed in ſuch caſes by H. The we 
of the ſtatute are, That members of the Houſe of Comm 

„ may be proceeded againſt in his Majeſty's courts of Rig 
„ Bench, Common Pleas, and Exchequer, by ſummons 
& diſtreſs infinite, or by original , and ſummons, atta 
v ment and diſtreſs.” And gu inſiſted, that the word i 
which is mentioned in the ſtatute, is not to be applied to! 
court of C. B. but only to this court; for a bil, being the p 
per and uſual proceſs of this court, and an original the pro 
' proceſs of C. B. the ſtatute did not intend to alter the proc 
of the two courts, and to confound them; but to apply to cal, 
2 its proper proceſs, and leave it in that reſ as it V 

ore. 


* 


But upon conſidering the works of the ſtatute, the court a 
all of opinion, that the plaintiff might proceed againſt the 
fendant in the court of en . Pleas by bill, ob aten 
was not the uſual proceſs of that court: for the court obſem 
that there was a proviſo in the ſtatute, . That it ſhould not 
«© tend to give any juriſdiction to any court to hold pleas in 
4 real or mixt action, in any other manner than ſuch cſi 
might have done before the making of this ftatute ; he 
« they ſaid implied, that in perſonal actions, ſuch as the f 
, ſent was, the plaintiff might, by virtue of the firſt clauſ 
8 proceed either by bi or e Judg 


— 
* 
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s Term. 13 Geo: 
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Crokatt verſ. Jones. erte 


1 O 4 
# F345 ; 
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q 


i-nem bille. To which the plaintiff replied, that the action was 
rſt commenced 28 November 11 Geo. and that the defendant 
romiſed within fix years before that: the defendant demurred. 
And Serjeant Chapple pro def inſiſted, that it was not enough to 
ay the action was firſt commenced ſuch a day, without ſhe wing 
he proceſs, and continuing it down to the time of the declara- 
jon; and ſo is Salk, 420 . Md ON 362 


Strange contra cited Tho. Ent. 438. which is in the fame form 


ority, and Lutw. 256. was cited as a caſe in point. Where» 
pon it was adjourned : and at another day I moved to amend 


nt up for after a writ of error, it appearing there (as it did in 
his caſe) that there were regular continuances, P. 4 Geo. and 
s to its being after a demurrer, I cited Riſe v. Martin and 
borpe, ante 583, F | 5 


Serjeant Chotple contra, cited Hales v. Hales in & B. f 
1 Geo, where they refuſed to let the plaintiff add continuances 
ter a demurrer, Sed per curiam, The authorities of dur own 


* 


1 payment of coſts. 


omiſes; the defendant as to the two firſt counts upon the bills 
exchange pleads quod actio non acct evit infra ſex annos, and as 
the other counts non aſſumpſit generally. e plaintiff replies 


dwn to the preſent declaration, and avers that the cauſe of 


ch don aroſe within fix years before the ſuing out the ſatitat. 
3 he defendant rejoins : proteſtando that there was no ſuch writ 
; the i ed as ſer out by the plaintiff, for plea ſays, that after the ſix 


ars were expired, (via.) ſuch a day, the plaintiff firſt ſued out 
t the plaintiff declared upon it as above; and traverſes that 
tion; er hoe paratus eft verificare. The plaintiff demurred, and 


appeared and put in bail to the writ mentioned in the repli- 
wed for cauſe, that this rejoinder is contrary to the record f 


794” 


CTION upon the cafe upon a bill of exchange. The As by 
defendant "pleaded, that the bill was firſt exhibited! 23 «ing continu- 


«2; ANCCY, 


DAober 12 Geo. quodque non ſump infra” ſex annos ante exhibi> I. Ray m. 1440 
p | 


(4351 


; this, But the court would not allow that as a ſufficient au- 


e replication, by ſetting out the /atitat, and adding the conti- 
vances; and cited Winkworth v. Clarke (a), where they were (a) See this cafe 


at large in 


10 Vin. Abr. 39. 
pl. 47. & 1 Will. 


303—4. 
Ante 139. 


Pott. 1427s 


warrant it, and therefore let the replication be amended, ; 


And afterwards the pleadings being cloſed, it appeared that There can be no 
e plaintiff declared upon two bills of exchange and ſeveral other ive offered thas 


is contrary to 


tue reco. d. 


at upon ſuch a day he ſued out a /atitit, which he continues 


alitat, which he ſets forth, and that he appeared to it, and 


Fg 


©. 


— : Michaelmes Termaag Geo. 0, 
a | the appearance, and is a e 1 The defend: 
"Pp 3 880 in demurrer. 


Strange for the plaintiff argued that the eejeinder was cont 

to the record; and this is not a denial of there being ſuch a 

. cord, but an offer to put in iſſue the effect of it. Andi 
plainti# could not take iſſue and carry it to a jury, to inqu 

1 736 1 which writ the appearance related to. The only iſſue the dt 
fendant could have taken was, whether the cauie of action x 

erued 7 ſix years before the 72e of the firſt laritat. 


Here is firſt a proteftands that there is no ſuch writ, wry -the 
the traverſe admits it, and offers to try whether the deſendai 
appearance was upon that or mt og | 


Second objeAtion. If this were a matter iNuable, yet there | 
| ing a negative and an afſirmative, the rejoinder is ill in tha mat 
| | ner it is, for it daz to have concluded: to the country. 


Serjeant Chappl/c fat the defendant, did not offer to fenen! 
rejoinder, but infiſted that the replication was ill ; for the plain 
ſhould have averred, that he actually ſued out and proſecut 
ſuch writ to avoid the ſtatute; but here he only a that t 
court awarded ſuch a writ, . then ſets forth the continuand 
upon it, which is not ſufficient. Them. Ent. 151. Breu 


Red. 104. Salt. 420. * 


The plaintiff ſhould likewiſe have ſhewn, that a bill of 36 
dleſex was taken out precedent to the Iatitat, for that is the to 
dation of a /atitat, and ought always to iſſue firſt, 


The court were of opinion that the rejoinder was ill, and 
the wiit and continuances were fufiiciently ſet forth. 


A latiter pre- Raymond C. J. at firſt doubted whether the plaintiff ought 
1 to have ſhewn that a bill of Aidaleſe ifiued before the 0 
"> without u bill of becauſe the bill is the foundation of the /atizat. But afterwal 
Midlife. he agreed with the reſt of the court, that it was not necel 
Stiles 156. 1 Sid. 53- 60. (1) And judgment was given! 

th: plaintiff, | | 


- 


4 a at. 


— — —_— 


(% Hullifier v. Comer, ante 550. 8. P. Bull. L. Ne V. 131. 


13 Georgii Regis. In B. R. 
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Dudley 0g, Neitlefoldd. 

PoN a teferenite it was awarded, that the plaintiff ſhquld Awani ſupplied: , 
pay the coſts; and there being no body appointed to tax by rule, | 

them, the court ſupplied it by ordering the Malter to do it (i]. 

trange pro def*. W, tc 


* 
8 "4 —— —_— "=" 4 n. 4 FX r PSY WET 
* 7 — 11 Gt... WY nl. Atl — 


* 


n n 


\ 


— 


2 


K 124 


( Pads a Heel, Com. "Yam, 36 166. Pop v. N 
Gp, 331. Stephenſon v. Brown- Say. Rep. 240. r | 
8 Barnes 56. Furnis v. Hal. n 


1 
" * 1 


White, ver/: Holland et al. 
P ON debate it was held, that the rule for,payment of gf. ee n % 
for not filing common bail according to the g & 10 V. 3. the $7. for not 
46.53% ſhould be made abſolute on the tirſt motion; t r 
ords of de ſtature being, that the cqurt ſhall immediately award Giib. k. B. 369. 
Igmeat, whergon the plaintiff may take out execution, Strange 1 Tide's Fre- 
o gar. ; ES: 1. nets (g)- 
|S „ 


— — — — 


2% aa 8 


: 1 But for want of an affidavit that he had buſineſs there, 


5 conſideration of marriage. 


St e- T.T PON notion in arreſt of judgment, it was hel ve . ., 


} 
£ Bara, . k. 3. ing how many yards it contained. 


K : 88 p 
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* 9 Bn * N en . P > 
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5 


; Stiles againſt Serjeant Mead. * rl 


> 


Plex of privilege IL I E pleaded his privilege as a Serjeant, with a writ annered, 


and there only, the court {et it aſcde. 


* 


Brownſmith ver/. Gilborne. In Cane. 


No carrying a \ HE defendant had two daughters, and on the marriage of 

voluntary fet- one of them to the plaintiff's brother, the defendant en- 

* > tered into no agreement to give her any portion ; but only. told 
him, that as ſhe had only that and one daughter more, the eſtatc 
would come between them. 3 


5 
4 


* 
17 5 


% 


* 


0 Seven years after the marriage che two daughters the 
mother's conſent caſt lots for the eſtat- and an attorney was di- 
rected to prepare a ſettlemeut of what .a0uld fall to each daugb- 
ter, to be ſettled after the death of the mother, as to this plain. 
tiff 's ſiſter-in-law, upon her and her huſband. for life, with re- 
mainder to his right heirs. The attorney through careleſſneſ 
omits to compleat the ſettlement, either in the life of the wife . 
or the huſband; and now the plaintiff as heir at law to his bro- * 
ther brings his bill to have the ſettlement compleated, inſiſting 4 
that the marriage being had in proſpect of the eſtate, this wu 
not barely a voluntary agreement, but was to be taken as in 


But King Lord Chancellor diſmiſſed the bill with, coſts ;. ſay 
= ing it was merely voluntary, there being nothing in writing 2 
tte time of the marriage, ſo as to be an obligation within the 
ſtatute of Frauds: at the time of caſting lots the mother was 
under no contract to do it, it was a voluntary act: and ther 
could be no caſe ſhewn, where a court of equity ever decreed the 
ſpecifick execution of ſuch an agreement (1). Strange pro quer 


(1) Jide Coleman v. Sarrel, 3 Bro. Chanc. Caf. r. * « }, 


Nadley verſ. Rudge. 8 « f 


(i enough in trover to declare for à piece of tepee, without ſaſ. «4a 


| * 
3 * 
— * N Wo. WY 


—”YT 
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Iii) Thornton v. Barnard, 2 Ld. Razm. 991. er wide gef. S0 


1 "x. 
* 4 - 
EEE 


Hilary Term 13 Geo. ERR. 


* $43 ©-. IF E | 
$34.0, B3238;1 7 n | . 
Dominus Rex ver/. Seward. 


NFORMATION againſt the defendant for challenging «Information. 
perſon to fight. The defendant pleaded in abatement,” that 2 
he was a ſurgeon, and not a Gentleman, as he was ſtiled in tlie ment, | 


information; and upon debate, the court gave leave to amend I. Ry. 1472. 


. of oleic 
85 A 3 ; . | A 2 3 . de Malnbury, 


$6: W — miſtake of the 


05 Dub. Regina v. Stedman, Tutchin, Rex vi Fobnſon, cit. 2 n | 


2 Ld. Raym. 1307- Rex v. Ld: Raym 1493S. P. r 


1 82 Cheſman ex ux* ver. Nainby. 
RR OR of a judgment in C. B. in an action of debt upon A bond to C. 

2 bond entered into by the wife dum ſala : the defendants — in 91 
crave oyer of the condition, which is ſet forth in hec verba'; 5 eee B. 
« Whereas the above- named Margery Nainby, at the ſpecial in- 3 unde, chat B. 
« ſtance and requeſt of the above bound Elizabeth Vicars, is to ff leavingher 
« take her the {aid Elizabeth Vicars for her hired ſervant, to at- by hoof og any 
« tend in her ſhop, and to inſpect her cuſtomers there, and to other * or 

e 


„ ſhew her goods, and turther to ſtand by and aſſiſt her the ſaid her uſe; carry 


: 


" nat | 
8 « Margery in her ſaid trade and buſineſs of a linen-draper, Dee 
1 « whereby it is preſumed the ſaid Elixabeth, if ſhe continues 1 10 carry it on 


« any length of time in the ſaid ſervice of the ſaid Margery, A 


may become a perfect and knowing perſon in the ſaid trade dwelling bouſes | 
« and myſtery: and whereas the faid Margery Nainby conlents-9* of 3 

« to hire and take the ſaid Elizabeth Vicars upon and in conſi- execyron or 24. 

« deration only upon the expreſs promiſe and agreement of miniſtrators ſhall _ 
« the ſaid Eliaabeth, that ſhe the ſaid Eliaabeth ſhall not nor er 1 
« at any time aſter the ſhall have left the ſervice of her the ſaid Pech; l. 

* Margery ſet up or exerciſe the trade or myſtery of à tinen- fignes for in- 

* draper, either by herſelf or by any other perſon er perſons in dae b 

* trult for her uſe, either directly or indirectiy, in any ſhop, trade withn 
* room or place within the ſpace. of half a mile of the ſaid now N , fe 
« dwelling houſe of the ſaid Margery Nainby, fituate in Drurg- T. Aru. 1448. 
ane, or any ether houſe that ſhe the ſaid Margery Nainby, her Fort 2-7. 

* executors or adminiſtrators ſhall think proper io remove to, in 3 Fro. Far. Ca. 

* order to carry on the ſaid trade of a linen- draper ; nor ſhall 3 6. 

* ſhe the ſaid Elizabeth within the ſame ſpace: of half a mile, di- p. 96. bote to 

„ rectly or indireCtly, be concerned in or aſſiſt or inſtruct any V.. 20. b. 325. 

* other perfon or perſons in the managing and carrying on the S. C. 9 

* {aid trade, under colour or pretence of being a ſervant to ſuch 

** perſon or perſons, or under any other colour or  pretence » 

* whatſocyer : which ſaid efpreſs promiſe and engagement, 


F 3 joined 


TAU N 


A 


{ 


Ax. >a 


Hilary Term 13 Geo. | 
“e joined with the good character and opinion that ſhe the ſaid 
| & Margery hath in the integrity and honeſty of her the ſaid Eliza. 
| *. &«& þeth, is the ſole conſideration and inducement that has obli 

; « the ſaid Margery to take the ſaid Elizabeth into her — 
4 the ſpace of three. years. Now the condition of the abore obli 
4 cation is ſuch, that if the ſajd Elizabeth Vicars ſhall act con- 
« trary to and in breach of the above recited: promiſe and agree. 
i ment, according to the true intent and meaning thereof, or 
cc of any part thereof, that then and in ſuch caſe, the ſaid Eli. 
44 zabeth Vicart, her executors or adminiſtrators, ſhall there upon 
«- pay or caufe to be paid unto the ſaid Margery Nainby, her 
* executors, adminiſtrators, or aſſigns, the full and juſt ſum of 
* one hundred pounds of good and lawful money of Great. Bri. 
dc gain, without fraud or further delay, the ſaid ſum of one 
« hundred pounds being the conſideration money which it i 
& computed the ſaid Marg Nainiy might reaſonably expect 
tt with an apprentice to the {aid trade; that then this obligation 
dc to be void, otherwiſe to be and remain in full force and virtue 
te jn law.” Quibus lectis they plead that the defendant Eliza, 
beth entered into the ſervice, and continued from the time of the 
bond to 28 April 1724, that the plaintiff continued to live in 
Drury: lane to the bringing the action, and exerciſed her trade 
there, and that the defendant did not ſet up the trade, or in- 
ſtruct any body, within the bounds mentioned in the condition. 
To this the plaintiff replies, that the defendant Elizabeth took 
the other defendant to huſband, and did within half a mile of 
the plaintiff's houſe in Drury lane, inſtruct her huſband in the 
trade upon which they are at iſſue, and it is found for the 
plaintiff, and on a writ of error in B. R. the general errors are 


Strange pro your in errore, argued, that this is a void bond, 
and conſequently the judgment given upon it for the plaintiff is 
erroneous, and ought to be reverſed. I take the law to be ſo 

| fully fettled upon this head of contracts in reſtraint of trade by 

F. Will. 181. the caſe of Mitchel v. Reynolds (which was in this court Hil. 
35. —4 7 11 Ann.) that I ſhall not attempt to diſpute the authority of that 
Fort- 396. 8. c. caſe, or to revive the diſtinftion which before was given into 
. between a bond and a promiſe; but taking the law to be, as if 
was ſettled by the ſeveral diſtinctions made uſt᷑ of in the judgment 


of the court in that caſe, I ſhall _ endeavour to ſhew, that ecu 
the caſe at bar is widely different from the caſe of Mitchel v. 
cynoldi, and does not fall within the reaſoning upon which the nick 
| nd in that cafe was ſupported, fo "PE 
4 In order to do this it will be neceſſary, to recite'whatthe cot- 


Hun of the'bond was in that caſe,” Ii regized that the Gefen 


Hilary. Term 43. Gen. 


had aſſigned to the plaintiff a leaſe for five. years of a bake- 
uſe in Liguorpond-Jiyeet in the pariſh of St. Andrew, Helbornz 
therefore the defendant did not exerciſe the trade of a baker 
that pariſh during the ſaid five years, the bond was to be void. 
d it was reſolved by the court on ſolemn argument, that in 
caſes of reſtraint of trade, where nothing more appears, the 
y preſumes it to be bad: and that in order to make it good, 
mult appear to be confined to 2 particular place, and upon 2 
uſideration moving from the obligee to the obligor. And chat 

general reſtraints are void, whether by bond, covenant or 
omiſe, and though with a conſideration; and fo are alſo all 
rticular reſtraints where there is no conſideration: (and to 
pport this were cited 2 Cro. 596. 2 1 136. Allen 67. 

2. Elia. 872.) So that taking this caſe for law, in order to 
pport this bond, it muſt be ſhewn, that it is upon à good 
aſideration, and that the reſtraint is confined to a particular 
ace. : i f - 


But I hope te ſatisfy your Lordſhip, | that here does not appear 


ral liberty: or if there ſhould be a conſideration, that yet the re- 
aint is general, and conſequently that the bond is void upon 
at account. ; e CE e EY bh 


As to the conſideration, your Lordſhip will obſerve, that in 
e caſe of Mitchell v. Reynolds it appeared there was an aQtual 
ſignment of the leaſe before made: whereas here the confider- 
ion is in feri, the bond only ſays that the plaintiff ze t cake the 
fendant into her ſervice : here is nothing whereby the defend- 
it can compel the plaintiff to do it; ſo that upon the foot of 
is agreement the defendant is laid under a reſtraint, though 
e is never received into the ſervice of the plaintiff, or gains 
at inſtruction in the trade, which is to be the conſideration for 
ing herſelf under this reſtraint, a | 5 


2 S. K 7 eee 


Every conſideration is either executed, or executory. In Care 
139. it is defined to be a meritorjous cauſe, requiring a mu- 


anot compel the performance of, can never be eſteemed an 
ecutory conſideration, Unleſs Ioan compel the party to per- 
rm the aft, i: is. as no conſideration in che eye of the law, 
ich will never, ſuffer me to part with ſo valuable a privilege, 
d at the ſame time ſtand to the courteſy of another, whether 
ball have any thing for it or not; there ought at leaſt to have. 
en 2 mutual covenant, But it will be objedied, that this 
a conſideration executed upon the face of the bond" is cured 


F 4 by 
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be any conſideration to induce the obligor to part with his na- 


al recompence in fact or in law. Upon the face of the bond 
appears not to be a conſideration executed; and chat which 1 
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added, or any other houſe that ſhe the ſaid Margery N 1 her a on! 
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deeding hard, that the plaintiff ſhould have it in her power, n 


by the plea, which ſhews that the defendant did afterwards er 


ter into the ſervice of the plaintiff, and continued there for ſon 


time. I admit the plea to be ſo, but that is not enough. Thi 
caſe muſt be taken as it ſtood at the time of executing the bond, 
and is not to be made better or worſe by matter ex poſt fach 
Your Lordſhip muſt determine upon the face of the bond, whe. 
ther it be good in point of law or not; and as the defendant 
could nat be received to aver againſt a conſideration if it hal 
been recited, ſo neither can the plaintiff be received to ſuppan 
her bond by any thing that does not appear in the inſtrumen 
itſelf, Nay, if the plaintiff was to pray in aid of our plea, ye 
upon. that it does not appear the whole conſideration is Pere 
formed; for by the condition the plaintiff was to inſtruct her fo 
three years, and if it is taken upon the plea, it appears ſhe wa 
not there ſo long. In Yelv. 4g, it is held, that where the con 
ſideration is in 2 a ſtrict performance muſt be ſhewn. 


But whatever ſhould be your Lordſhip's opinion upon this par 
of the caſe, with regard to the want of a conſideration ; yet] 
apprehend the bond will be void upon another account, as being 
a general reſtraint, The firſt. part of the reſtraint is indeed onh 
particular: the defendant is particularly reſtrained from ſetting 
up the trade within half a mile of the dwelling houſe of d 
plaintiff in Drury-lane, . So far it may be good: but then iti 


ecutors or adminiſtrators, ſball think proper to remove to ; this male 
it a general reſtraint, becauſe it puts it in the power of the plai 
tiff, to prevent the defendant from exerciſing the trade in amo: 
part of the kingdom, he 


The reaſon why particular reftraints are allowed is, becaul 


the publick is not concerned, ſo long as the party exerciſes ti th 
trade ſomewhere. But if it tends to prevent the exerciſe of i th 
any where, it is not to be endured ; becauſe the publick lol alf 


the benefit of the party's labour, and the party himſelf is re 
dered an uſeleſs member of the community, I beg leave to pi 
the caſe, that the defendant in order to comply with this bool 
ſbould take a houſe and ſettle herſelf at a mile's diſtance fre 
the plaintiff, and get into buſineſs there; would it not be e 


liciouſly to deprive her of this, by removing it into her nei 
bourhood, or even by making a perſon in that neighbourhs 
her executor; for ſo the bond is, that ſhe ſhall not exerciſe tl 
trade within half a mile of the habitation of the executor or 
miniſtrator. Nay, the bond may be forfeited notwithſtandi 


ill the caution in the world on the defepdant's fes for the pi 
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may come and live in that neighbourhood. before the defend- 
it has notice, or any time to remove. 1 4432 


Another difference between this caſe and that of Mitchell v. 

ds is, that that was confined to the ſetting up che trade as 
maſter, but the defendant here is reſtrained eyen from getting 
r livelihood as a ſervant. In one the reſtraint was for five years 
nly, in the other. it is indefinite. Suppoſe the defendant ſhould 
ter leaving the plaintiff's ſervice, be bound out as an appren- 


ent cz to a linen draper in the plaintiff's neighbourhood (as the. 
ye ay againſt her conſent) is it reaſonable, that the act of the 
er llices, which ſhe cannot prevent, ſhould make her liable to 


xe penalty of this bond? 17 
In the caſe of Mitchell v. Reynolds, it was urged for one reaſon 
ainſt the allowance of a general reſtraint, that it was to fix a 
iſadvantage on one fide, without a benefit to the other; for 
ough it may be for my benefit, that one of the ſame trade 
ould not come and ſet up by me; yet it can be of no advan- 
ge to one in London, to reſtrain another from exerciſing the 
ame trade in York, Now this reſtraint is to operate even after 
ceaſes to be any benefit to the plaintiff, for the defendant can- 
ot exerciſe the trade in Drury-lane though the plaintiff ſhould 
ie or leave it off; for the words about carrying on the trade are 
onfined to any other houſe ſhe ſhall remove to in order to carry 
n the trade: but as to the houſe in Drury · lane the reſtraint is to 
pke place whether the plaintiff uſes the trade or not, or even 
hough ſhe ſhould not ſo much as live in that place. 


I ſhall add but a word more, and that is as to the replication” 
nd verdift. The replication is, that ſhe inſtructed her huſband 
ithin half a mile of the plaintiff's houſe in Drury-lane, and ſo 
the verdict: but it does not ſay he carried on the trade within 
af a mile. The man might live many miles off, and yet the 
ite might talk with him at the plaintiff's door about the trade, 
nd that would never be a forfeiture of the bond. And yet 
otwithſtanding the verdict, this might be all that was done by 
he defendant's wife. 4 +: 66:02 0 


Upon the whole, therefore, I muſt ſubmit it, that here is no 
onſideration appearing upon the face of this bond, ſo as to 
ſtabliſn it within the reaſoning of the caſe of Mitchell v. Rey» 
dt: that it is likewiſe void within the reſolution of the ſame 
ale, as being a general reſtraint, even though there ſhould be a 
nſideration : and therefore I pray that the judgment given be. 
in favour of this bond may be reverſed, - | 

3  Whigaker 
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Mitchel v. Reynolds, As to there being no covenant on the pu 


| Hilary Term413 Geo. 
_ Whitaker Serjeant contra. The bond appears to have bee 


taken at the requeſt of the obligor in lieu of 1007, which. the 
plaintiff would otherwiſe have had with an apprentice. I 
not. think myſelf obliged to maintain every part of the condition 
of this bond; I am afraid if the breach had been aſſigned upay 
the el/e2vhere, or upon the clauſe which ſpeaks of executors an 
admigiſtrators, it might be difficult to ſupport it: but what | 
rely upon as an anſwer in this caſe is, that the condition is good 
as to that part whereon the breach is aſſigned, This. is not 
bond which is made void by ſtatute; but if any part of it i 
void, it is ſo at common law; and therefore according to the 
caſe in Hob. 14. it is ſufficient to maintain the action, if the 
breach be aſſigned upon that part which is good. 


As to the objection to the replication, We have followed th 
words of the plea, which will therefore be well enough. 


Et per curiam, Here is a plain and a reaſonable conſideratin 
for ſo much of the reſtraint as the breach extends to, which is no 
more than what was determined to be good in the caſe d 


of the plaintiff to inſtruct her, it is reaſonable to ſuppoſe ther 
was another diſtinct bond; though if there was not, yet the bon 
being accepted by the plaintiff would be a good evidence of tle 
agreement, | 


The diſtinction out of Hob. 1 4. is certaintly right. The agre 
ment is a very reaſonable one; for it is to give her the bene 
of the trade, whenever ſhe will pay what ſhould have been giv 

with her as an apprentice, The judgment of C. B. mult bes 
firmed (1), ) 


bg 4 


25 Hernan 1727. on error in parliament the judgment 
armed, There we took it up upon the general. reaſon « 
the law, without regard to the caſe of Mitchel v. Reynui 
The twelve Judges all attended, and were unanimous 
affirming. | | : . 


6 


. "—_ 
. e 


(1) Code v. Comer, * b. 1 „ v. Ms 
5 Term Rep. 112.8, P. 550 ade * bs hes . 5 


W 


3 


g Nee 


he de 
1725. 


a 


« 5 I 1 N ” 
. I . 
* 5 4 7 ** 4 2 . AI. * 92 Os . 
* 141 1 I l : 


| Toms 668 en f. 
4 Weſtminſter corum Raymond C J. 


'trorer by the a B bers under à oommiſſion againſe Aer tur A 
„it appeared he was a bankrupt i in January 1724. 
of the petitioning creditor was a note dated in Sep- 

And the Chief Juſtice was of opinion, it was a 
commiſſion, the-aAs of a man after an act of bankruptcy 
1 void. 85 che 8 were nonſuit (1), ou pro 


WE —_— _— —Y » 


— — 


De Golls v. Ward Forref 
contra, But determined 
the old acts. See Ambroſe 
endon, poſt. 1042, Ex parte 
ham, Co. Bank. Laws 27. 


e ad of bankruptcy, and in- 


ndorſor, it appeared the 
ved part of th 


nonſuit GY 


ey * W —— 


e note had been drawn prior 


— * * * 


A. , 


debt con 
trated after aa 


act of bankrupt. 
Se no ground 


dorſed' to the „dec e | 
afterwards, it would have ſup- 


ported the commiſſion. 
Wil, 135. Ex parte Thomas, 
1 Ath 73. Bingley v. Maddiſon, 
Co. Bank, Laws 24. and fee the 
caſes there cited, | 


0 Kellock ver/: Robinſon. 
At Guildhall coram Eyre C. J. de 8 B. 


an action by the indorſee of a 
plainti 
e drawer oſ the note: 
bg upon himſelf to give the whole credit to the drawer of the nottobe reſorted 
and abſolutely diſcharged the We So the plaintiff's for cho gen. 


and it was held to be a f 


— 


lhe 16 & 19 Car. 2. 


, n 
1 81 


0) Taſe v, Lewis, 1 Ld. Ram. 744+ acc. 


Iuem verſe Em. 


RROR of an award of execution a 
as bail on a writ! of error: and it was objected by Strange, 
c. 8. has a proviſo, that bail ſhall not 
quired of executors or adminittrators ; and this being upon 


gment againſt an penner, 0 0 e * 10 n take . 


gainſt the deſendants 


* 


Anon. 3 


17451 


Nen note againſt the pere part of a 
had after the indorſement face 4 — 


the drawer, 
the indorſor is 


Tho? ex*cutor 

is not obliged te 
give bail on er- 
ror, yet the 
court may . 


L. Raym. 1459s 


. 


? = ow oe 3 1 * f 
* 4 v . . #4 *T N 7 > 
Hilary Term 12 Geo. n 
ry 3 - 
* % 
* 


Sed per curiam, Though they could not require the deſendu 
to give bail; yet if he will ſubmit to do as other defendants d 
the court may take it, and it will bind the parties. The defen 
ant in the action might for ſome other advantage agree to gi 
bail on the writ of error: but be that as it will, here is a recy 
nizance, which is not fulfilled ; therefore the ſcire facias is pri 
per, and the award upon it muſt be affirmed. 40 


—— ESTI 4" a -} -; 


. ** * 
4 N 22 


Dominus Rex verſ. Inhabitantes St. Thomas in Southwark, 


reacket at \ NE Read was charged to the poor's rate in reſpect of h 
mecting-houſe being an occupier of a meeting-houſe where he preache 
not liable % and on appeal to the ſeſſions they diſcharged him, and the ord 
MOMS Oe being brought up by certiorari, it was confirmed, 1. Becauſe 
a preacher he'is no more chargeable as an occupier than any 
his audience (1); it is not ſtated, that he let out pews, ſo 
to make him a perſon that occupies and reaps a profit fr 
it (2). 2. If he was liable, yet it muſt be expreſsly allegd 
and the charging him in reſpect of his being an occupier is too | 
certain (3). | 3 wet 


e d 


ern 
n 


n 
X - 
— - 


I, 


(1) The principal caſes in mers, 2 Term Rep. 375. Rn 
which lands and tenements have The Commiſſioners of the Naviga 
been held not rateable for want 7 Salter/load Sluice, 4 Term hi 
of a beneficial occupier are Rex v. 730. Nol. Rep. go. 8. C. 

The Oceupiers of St. Luke's Hoſpi- v. Jacob Wordward, 5 Term | 
tal, 2 Burr. 1053. 1 Black. Rep. 79. Nel. Rep. 16.. S. C. 
249. S. C. Eyre v. Smallpace, (2) That this would make! 

ib. 1059. Rex v. Inhabitants of rateable wide Rob on v. Hyd, 
St. Bartholomew the Leſs, 4 Burr. 310ñ. 

2435. Rex v. Peter Walde, Cald. (3) Rex v. Occupiers of 
358. Lord Amherſt v. Lord Som- Luke's Hoſpital, 2 Bur. 1004, 


[ 746) Dominus Rex 6% Inhabitantes de Portſmouth. 


A ſervant before I N 1690. it was ſtated, that a perſon was hired by a capti 


13 who was quartered at Portſmouth as a weekly ſervant; 


hired for forry that he continued there forty days, and was muſtered as a 0 
2 1 mon ſoldier: and this being before the act 3 & 4 V. 8 
— ig 3 c. 11. the queſtion was, whether there ſhould not have beet 
Ca. of Sett. and hiring for forty days and notice. As to the notice it wash 
—＋ g. not to be neceſſary on the authority of the caſe Rex v. Va 
Fert. 323; 8. C. Her, ante 470. And as to the retainer, it was held that it 
not be for forty days, but that a continuance forty days u 
any retainer was ſulficient, But the court quaſhed the « 
becauſe it was not ſaid that he ſtaid as a ſervant forty days) 
the contrary it appears he was muſtered as a ſoldier, and 
tan be no intendment either way. | 


— a * 


Wo . [ | De 8 
1 b at 447 1 


A „ K x & AW 
Bj vs 8 7 0 ch * en 12 7 P lll 2 7 4 7 W + 1 | 
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ON a ſpecial order of ſeſſions the caſe appeared to be, A child may 
that a man with his wife and child were ſettled in Pau//- $99 ent ſet | 
at his death: after which the wife removed to a copyhold che mother after 


er own in Wooden, and carried the child being fourteen years the fakar's 


* 
= Wr 


e ſend it back to the father's ſettlement in Paulſbur. Port. 328. 
And upon conſideration the court quaſhed the order, ſaying it 21S C. 
d been adjudged to be ſettled with the mother, Mich. 1 G os. 
ween the Pariſbes St. George and St, Catherine (a). But * 5 


d if it had been res integra, they ſhould have doubted, whe- . pew — 


Ca. 7% 


„ 2 — 


— „ 2 — 


(1) Rex v. Barton Tarfe, Burr. Rex v. Long Wittenham, 2 Bott by | 
C. 49+ Rex v. Oulton, ib. 64: Conft 41. pl. 68. 8. . " 


Swayne et af ver. Wallinger, 
4. Guildhall coram Eyre C. J. N | 


Commiſſion of bankruptcy iſſued in 1726. and the debt of Note of above: 
the petitioning creditor appeared to be a promiſſory note in t _—— 
14. And the Chief Juſtice allowed it to be good, ſaying that commiſion of 
ugh ſix years were paſſed, he could not. preſume it to be bankrup-<y. 


red (1). Strange pro def”, 


1 —_— 9 3 


a 


\ 


1) Luantock v. England, 2 But where the bankrupt himſelf 
t. 703. Fowler v. Brown, applied to ſet it aſide upon this 
Bank. Laws 15. S. P. For ground, it was done. Anon. Me/ely 
debt ſtill exiſts, and no one 37. and ſee the reaſoning of the 
the debtor can avail himſelf judges in Biclendile v. Bollmam, 
the latute of Limitations, 1 Term Rep. 200A 3 


r 
4 Guildhall coram Pengelly G. B. 
HE plaintiff brought an action of the caſe for fees due to Peer to uſher 
the 


es him as uſher of the black rod, and obtained a verdict, bees 
d ge pro def", ; | 1 bus Mod. 667. | 


» 
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A N information was exhibited in the name of the Attornh 


Forging a re- 


ceipt för good: General, charging that Ward exiflens ab:lis to os " 
- which defendant ſiver to the Duke of Buch- 315 tun and one quartey of allume VI 


is bound to de- 5 ; 8 4 ny 11 
 Jiver is puniſh. cerrum diem jam prieteritum, did with intent to defraud him them 
wi (common of, forge * on = 5 ts THOR in d 
tion chag. words and figures following, . Mr. . ard, 1 hereby orie 
&« you to charge 660 tuns and one quarter of allum to my # 
ane „ count, part of the quantity here mentioned in this eertificay 
2 e 25 « and for your ſo doing this ſhall be your diſcharge. Bucky. 
0 defrmud, forge . ham, April 30, 1706.” The information likewiſe charges: 
| e publication of it knowing it to be forged. Upon Not gui 
ent, for it is not pleaded, it was tried at the bar, and à verdict found for th 
King in Eafter term 12 Ge. he defendant abſconded til th 
laſt day of Michuelmas term, when he voluntarily came im 
court and deſired to be bailed: but the court refuſed it, andy 3 


he was committed. 


And now in Hilary term his counſel (Mr. Hungerford, Mor. 
1 Barnard. B.  Ketelbey, Mr. Filmer, Mr. Bootle, and Mr. Strangr) took ſom er 
Jo - objections in arreſt of judgment, and what they-prineipally i iQ 

. 533" lied upon were theſe, * 


1. That this is not ſuch a paper, of which a forgery doll 


be committed at common law. This is laid as an offence 


fe) Hawk. y. common law; and Hawkinsin his Pleas of the Crown 182 (a) (any A 
| he 70. f. 11. that it muſt be of a matter of record, or any other authentick wi 


ter of a public nature, as a deed or will: other writings oF an in 
rior nature, as forging the hand of authority to receive gent, cc 
terfeiting a letter made in another man's name, c. are (lays £ 
more properly puniſhable as cheats on the 33 H. 8; c, 1 
Cro. El. 166. it is held not actiorable, to ſay, “ Yowhavefal 
6 ly forged your father's hand, and thereby falſely-have-procut 
« your father's tenants to pay their rent to you” becaule 
_ would not be forgery, if he had done fo. 1 Noll. Abr. 66, 


: 


2. It does not appear he was chargeable to.ddiver the al 8 
at the time he did the fact.  Exiflers onerabilts is at the amet 
the information (1), and then it wants one neceſſary» ingtedig 


udice 


(1) The information was thus, 


Memorandum, That the Attorney 


General Wedneiday prexime, peſt 
tres Tin. 11 Geo, (which was in 
4rin,'term 1725) comes and in- 


torms the court that the detend- 


ant onerebili; cxifiens ad diliberan- 
n 315 tons of allum to the 
Duke of B. ad cerlum diem jam 


freteritum, he the ſaid deſenes 


cortriving and intending thei 
Duke of the faid allum % 
fraud, er ca tntentione o av 
delivery of the-faid allum, 1h 
11 Gee. (which was in Tag. 175 
forged the {aid indorſement, 
2 L. Raym. 1466. _ 


fs s 
be , : 
x 


Hay Term 13 Geo. 


to make it a forgery at common law, Which is that ie de to 5 
body's damage. ee eee fom | = 


Mr. Attorney, Mr. Lee, Mr. Marſs, Mr. Fazakerley, and 
Mr. Verney, e contra argued, that this was a forgery at common 
law; and that it was the higheſt reſtection upon the law, to 
imagine there was a time, wherein ſuch a fact as this was not 
puniſhable by the law of England. As to the paſſage in Hawkins, 
it is not warranted by the authorities quoted in the margin, and 
he has laid it down much too large. Sti. 12. is an indictment 
at common law, for forging letters of credit to raiſe money, and 
no body imagined it did not lie; and there it is not laid that 
he actually received money upon it, which makes the caſe an 
anſwer to both exceptions. 5 Mod. 137, Salk, 342. Indict- 
ment for forging a bill of lading.“ 1 Sm. 142. Counterfeiting a 
protection from a member of Parliament. Sal. 406. Hil. 32 

ar. 2. rot. 35. Rex v. Sheldon, for forging a bill of exchange. 
Ray. 81. The like for forging a warrant of attorney. Mich. 6 
eo. Rex v. Ward (a brother of the defendant), Indictment 
for forging a promiſſory note, and laid at common law; and ne- 
ver imagined it was not an offence ; and the defendant was con- 
ited. 1 8:4, 71. 3 Leon. 170. is for forging the entry of a 
arriage. It could not be an indictment as a cheat on the 33 
H. 8. becuaſe there muſt be an actual o3:aining, upon that ſta- 
cute, \ i » 


4 


* 


As to the exiftens onerabilie, it is not neceſſary to ſhew an ac- 1 L. RW. 
ual damage, a poſſibility of damage is ſuſſicient. There was no 7 

oney raifed in the caſe in Stiles. And if it was a bond, ge 7 
party cannot be hurt by a forged one, and yet the forger ſhall be 3 
oniſned. The jury have found that it was done with defigny 

o avoid the delivery, and defraud the Duke, which is ſuſficient. 

ut to take it as ſtrong as poſſible, and make exi/lers relate to- 
he time of the information; yet ſurely it will be a forgery, ' 
hough done before the time was actually come in which he was 
o deliver it. If a man is to pay money at a future day; ſhall his 5 | — 
orging a releaſe before the day, and keeping it by him till the 3 
une comes to make uſe of it, be no crime ? If it imports a'/pre- 28h 
dice, it is a crime at common law. Aſo. 619. Ney g99d.ſ. 


To this it was replied by Mr. IPard's counſel z that no caſe 
as cited where. it was determined to be an offence at common 
, and the precedents cited paſled ſub i/entjo. That there was 
o reflection on the Jaw, for this ever was puniſhable, though not 
$2 forgery, but a cheat: they did not ſay it was ue erime, but 
was not this, That this was au obtaining within 33 H. 8. be- 
ax he ovtains a right to keep that allum, which otherwiſe he 
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Hilary Term 13 Geo. by 


would be obliged to deliver to the Duke. And the preamble of 
5 Eliz. c. 14. which takes notice of theſe offences, and call 
them notable ones; yet complains of the mild puniſhment that 


was inflicted at common law, which is an argument they were 
not puniſhed as forgeries. Ha 


Per curiam, As there is no judicial authority on either ſide, 
we muſt take it up upon the reaſon of the thing. There is no 
reaſon why this ſhould not be puniſhed as a forgery, as well as 
if it was a deed; the injury may be as great, or greater, for the 
value may be 100,000 J. in one caſe, and a deed perhaps affect 
only a ſingle acre of land. The ſtatute 5 Eliz. ſhews this to be 
a crime, by uſing the word -writings, in contradiſtinction to deeds, 
It cannot be proſecuted as a cheat at common law, without an 
actual prejudice, and that is an obtaining on the 33 H. 8. 'The 
caſe cited out of C. is not law, and ſurely thoſe words are ac- 
tionable. Regina v. Travers was forging an indorſement on an 
army debenture, and laid as at common law. 'The reaſon why 
we do not meet with ancient determinations is, becauſe perſonal 
credit was formerly ſmall, and theſe writings not made uſe of, 
It is not neceſſary to ſhew an actual prejudice, a poſhbility is 
enough; and here it appears, there would have, n one, 1 
the forgery had itood (2). Judicium pro Rege. W 


Afterwards he was ſentenced to ſtand in the pillory before 
Weſiminſter-ball gate, (which he did) to pay 500 J. and find ſure 
ties for ſeven years, and commitment till all was 


i 
nl 


— 0 


— 


(2) It was likewiſe objected, 
1. That it was not ſhewn how the 
deſendant was chargeable to de- 
hver the allum ; whether it was by 
obligation, deed, &c. But it was 
over-ruled, the forgery being the 

iſt of the information, and this 

ut an inducement. 2 Ld. Raym. 
1408. 2. That the word ns in 
the certificate imported a meaſure 
by weight, whereas dolium ſigni- 
fied a liquid meaſure, but over- 
ruled jor it ſignifies a ton. Lit- 
tleten's Dif.  Towrſend's Prepar, 
145. 2 L. Rahm. 460. 1 Bar- 
nard B. K. 10. 3. The informa- 
non uſed Contrafecit inſtead of 
Controfecit but held good. Co. 
Intr. 360. 2 L. Kaym. 1468. 
1 Barnard. B. R. 10. 4. That 
the inllrument was not laid to be 


- 


publiſpe as well as forged. 5 
wor alloc, for the forgery was pt 
niſhable though the party was 10 
actually prejudiced by it, if if 
might be ſo. 2 L. Ra 
1469. 1 Barn. B. R. 10. 
That there was no entry on tif 
record that proclamation W# 
made F any body would inform il 
King's juſtices, c. but over-rules 
tor that it is only for the 
of the King. Coke Intr. 353 
2 L. Rays. 1469. 6. A 4 
agreement between the wenre 
the difringas in the one, the ill 
being. joined between the Lg 
and the defendant, in the 010 
between the Attorney Gebel 
and him, but over- ruled. 1% 
nard, B. R. 10. 


. 
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Hilary Term 13 Geo. 
Dominus Rex verſ. Robertum Mann, In Scaccario - 2 5 


| 7 PON 5 Ofter 5 Geo. Mr. Baron Price grafited ie fer gn cl 
9, 


ſor an extent againſt Daniel Norcott and Foſeph "Noreott, but muſt bear 
hereupon an extent was taken out into London, tele 6 July t the day it 
no 6 Geo, which was the laſt day of the Trinity term preceding, be out of term, 
id it was ſubſcribed at the bottom of the writ fa& per warrant” for it iſſues out 
Baron Price, dat 5 die Of anno ) Regni Regis, Upon this ex- 3 — 5 
nt an inquiſition is taken, and ſeveral goods and debts are chequer which 
und ; and then the defendant Mann comes in and claims pro- 5 *ways open 
rty in the debts and effects; and to make it out he firſt prays E 
of the bond entered into by the Norcntis to the crown, which advantage of up- 


pears by the condition to be a ſecurity for Feay and Doſe as an Per Wing 


ceivers general of the county of Huntington. Then he prays” contrary wo the 
er of the extent and the fat, guibus leftis, he pleads, that by record. But the 


e courſe of the Exchequer theſe writs have time out of mind Feel 
ved out of term by virtue of a baron's fiat, and not otherwiſe; don as irregular. 


at the fiat in this caſe was granted 5 October, and not before, Oy of the Be- 
dd that the writ of extent in rei veritate iſſued the ſaid 5 Octe- __— W 
, and not before, That the ſeveral perſons named in the in- ing 


the 
iſition to be debtors to the Norcotts were fo indebted long be- writ the court 
re the extent, and at the time of the act of bankruptcy after wth ater ra 
ntioned, and that the Norcetts before and at the time of the In a proceeding 
d bankruptcy were poſſeſſed of the effects found by the inquiſi- e 4% 
n, and being fo poſſeſſed of thoſe debts and effects, and the againd the ſures 


became indebted to the defendant ann and others in 5001, a 166.7 
pr d k Other 7 Geo, withdrew from their houſe for fear of being ot levetal goods 
ed for juſt debes, and with intent to defraud their creditors, fad debts 
if WIS thereby committed an act of bankruptcy. That upon the * 2 


ne 3 Ofober a petition was exhibited by the creditors, and a property in the 
miſſion of bankruptcy iſſued againſt the Noreotts, tefle 3 Offo- dente andelfects 

. 0 ; and pleads that 

anno 7 Geo, upon which the commiſſioners met the next day, the Sar was | 

i found them to be bankrupts ; and chat they being poſſciſed, grated g 08+ 
the effects and intitled to the debts mentioned in the inquiſi- - — * 
, the commiſſioners the ſame 4 OFober aſſigned to the de- ja 1 
t the ſurety 


1's gods, debts, &c. made to defendant under the commiſſion priot g the eggent j and then trayerſes 
4 the tune of the inquiſition the perſons therein named were deb» 10 188 party, or that he was 
(ed to the goods mentioned. in the inquiſition, this traverſe is proper n neicher imma. erial nor 
*. Acommiſſion of bar. kruptgy and affigument is a good bar to ae at the ſuit of the crowg 
iadlequently (1). Bunb. 16% argu. nent of Mr. Sitreage, pro defendente. Gith, Chan. Rep, 288. 


La 


* — 
1 


1) Ha. Braſty v. 8 are upon the ſame | „the | 
978. But Wo. date of the wall be — — 
Top l. teſte of the _ 126. Rex v. Earl, Bunb, 33. 


preatts having for ſeveral years been 23 and partners, iy efadebtor of 


* 


committed an act of bankruptcy, and had been declared bankrupt, ang a proviſional aſſignment of ' 


— Dre ho Rp — * 


755 Hilary Term 23 Gao. _ 
* *  fendantall the goods, chattels, debts and effects of the Mea, 
zn truſt for himſelf and the other creditors, by virtue wherecf 
the defendant was poſſeſſed, and ſo continued till the ſherif 
ſeized on the extent : and then traverſes, that at the time of the 
inquiſition the perſons therein named were debtors to tie 

1 Nortdtts, or that the Norcotis were intitled to the goods ment. 
oned in the inquiſition, wherefore he prays an amoveat manu 

To this plea the Attorney General demurs, and ſhews for cauſe, 

that the defendant ought not to have had oyer of the fiat, and 

that the traverſe is double; and the defendant joins in d 

— -- . 4 Sy g "0 ; 


8 Bootle pro Rege argued, that this was an ill plea both in form 
and ſubſtance ;. and as to the form * 4 | 
1. That the traverſe was immaterial, the former matter ſa 
forth in the plea confeſſing and avoiding the crownys title, upot 
any part of which matter the crown might take iſſue, Dy. 366. 
Mo. 551, Or if a traverſe was neceſſary, yet the firſt trayer 
covers the whole, and there was no occaſion for the ſecond, 


2. The fiat is not material, and it is what the deſendu 
ought not to have ger of. 7 E. 4 3. 10 H. 9.18. 


3. It is improper, to plead that a writ iſſued at a time whid 
is contrary to what the writ itſelf imports. 1 Sid: 271. 
Fat is only to controul the clerks, but has no operation as tot 
. 10e of the writ; the emanation of it is the act of the cou 
17511 and not of a ſingle baron; and if a writ iſſued without any 
. yet it would fall within the rule; Fieri non debet, factum vali 
like the caſe of an execution whereon the ſheriff breaks ope 
doors, the execution is well executed, though the ſheriff u 


done more than he can warrant, 
P + 4 9 * b 4 : 


As to the ſubſtance of the plea, I do inſiſt that the court n 
antedate an extent, and this extent bearing tele 6 July, willdi 
the goods from that time, 8 Co. 171. and then it over-reaci 
the bankruptcy and aſſignment. This is no more than whit 
done every day in the caſe of the ſubje&, who takes out his et 
cution z&le the laſt day of the preceding term; and which! 
the fame effect at common law, to bind the goods from the 4 

as the exe@hrion of the crown has xow. The King's prerogil 
is abWgine lrgis, Godb. 250. and h might take e body of 
debtor. though the ſubject could e the writ of capias a 
ſiſſaciendum was given by flatute. e might break open 2 0 


on his execution, which could not be done upon an execute 
the ſuit ol a ſubject. 5 Co, 91. Sir T. Jenes 234. He mf 
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a protection againſt any ſubject's demands upon the King's 
2 l the regs the go was ſatisfied. F. N. B. 28. 
Regiſt. 28 1. And if in this caſe be might have granted the 
Nhreotts a protection, the other creditors are not in a worſe con- 
dition upon this extent. The court of Exchequer is 2 Spurt of 
revenue, and muſt iflue ſuch proceſs, and of ſuch. 1% as the 
nature of the caſe requires. 41 E. 3. Fitzh. Ex. 38. Dy. 19% 
45 E. 3. Fitzh, Decies tantum 12. Godb. 290. In Dy. 67. 
an extent came before a /iberate, and the ſheriff was directed to 
prefer the King, Before the ſtatute of frauds and perjuries the 
ſubje& had the ſame right, which the crown (as not being bound | 
by the ſtatute of fraud) retains to this day, Cro. El. 174. 1 Len. .S 
304. Cro. El. 440. Mo. 21, 873. and ſhould over-reach ; 
any ſale, though for a valuable conſideration. 1 Sid. 271. Or | 
even though the party was dead. 1 Mad. 188. 1 Leon 246» IR 
Trin. 11 V. 3. B. R. Oats v. Dr. Woodward. Trin. 9 V. 3. Salk 87, 116. 
B. R. Penmiir v. Brace. Are not the inconveniences in thote Holt. 401. S. C. 
caſes as great as in this ? | — om ge * 


| | 8. C. 

But it ſhould be doubted, whether this writ could be thus 
dNued at common law; yet I apprehend that by the ſtatute 33 

8. c. 39. $ 7, 8, 25. the court have this power, It is left to 
hem, to iſſue proceſs for the King's debt according to their 
liſcretion; the words, after giving inſtances, are or ofher+ 

iſe at their diſcretion. This is a cas wherein to exerciſe that 
liſcretion 3 it appears the crown is to be over-reached by theſe 
taſty proceedings upon the commiſſion, which will have this 1 
onſequence, to ſweep away the effects, and totally exclude the 752 
Ling, who cannot come in and prove his debt upon the com- 
niſſion; and the only fence we had againſt thoſe quick pro- 
eedings was, by teſting our writ backward. A debtor might 
protected for two years, Regi. 28 1. we only carry it back 
or three months. In Hardr. 125. a diem claufit extremum was 
ade tefte the laſt day of the precedent term, and held right; 
din July 1712, Regina v. Ellins et Farringdon, an extent was 
dered to. be made out 29% 8 November 1711, 


This, in its nature, is a caſe of great conſequence to the 
Fown, and will, in many inſtances, be of dangerous tendency, 
the crown cannot have the liberty of fencing againſt theſe ex- 
ditious proceedings upon commiſſions, which age taken out 
ithout notice, by making the proceſs in ſuch a ner as ſhall 
cure the debt of the crown. Therefore the plea Ming 


th in form and ſubſtaghfe, I pray judgment for the King. 


Strange contra, It is truly ſaid, that this is a matter which very 
uch concerns the crown in point of revenue, and that your 
G3 Lordſhip 


. % 
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dſhip will at all times, and upon all occaſions, take particy, 
ar care of the prerogative : but I may be admitted at the ſame 
time to obſerve, that this is a caſe too, wherein the property of 
all the ſubjects of England is very highly affected; for if the 
practice which is now contended for, be allowed to prevail, no 
man can be ſafe in tranſacting with another, who has any thing 
to do with the money of the crown, 


The caſe has been fairly opened by Mr. Bootle as it ſtands upon 
the record; and as to the objection, that we are improper to take 
advantage of the antedating the extent, upon a plea, as averring 
againſt the record, which imparts it to have iflued on the 6th d 
{9 I muſt own I am alittle ſurprized to find that matter ſi 
ſtrongly inſiſted upon, after what has already paſſed in thi 
Eauſe, It is in the memory of every body who attends thi 
court, how much we preſſed to have this writ ſuperſeded, as: 
writ that had irregularly iſſued; and we then offered the dif 
tinction betwen an erroneous, and an irregular proceeding, tha {i nat. 
one might be taken adyantage of by writ of exror, of by ples WW inſt 
and that the other (which depended upon the practice of cast 
court) was proper to be redreſſed by motion; but the court be. tern 
ing of opinion, that we might have advantage of this matter 
upon a plea, we acquieſced ; and having now pleaded it in con- 
ſequence of that opinion, it is very extraordinary to ſee how te te 
argument is turned upon us by the other fide : when we more good 
on the irregularity, we were told by them it was à matter f ſhou 
might have advantage of by plea; and now we have pleaded it eſpe; 


they object againſt it for that reaſon, | by tl 


In Lutw. 322. 1 Lev. 173. 1 Sid. 273. there are inſtances 
of theſe averments, that writy did not iſſue till a day ſubſequent twee 
to the teſe : I cannot ſay the judgment of the court is either vit is 
upon thoſe caſes, but fince in this caſe the court have alread becat 
given their opinion, that this was a matter pleadable, I do , ceedi 
think myſelf any otherwiſe concerned to anſwer this objection. he ca 


If I rightly apprehend the deſign of the court in refuſing tou in the 
lieve us upon a motion, it was in order for the moſt ſolema & that a 
termination of a point of this prodigious conſequence ; and ſna he is 
this was a method not invented by us, but preſcribed by n term, 
court, in efder to bring that point before them in judgment; 
little expected to hear a matter of form inſiſted on, when 12 An 
preherifled we ſhould be confined to the merits of the queſtio; FM vacatic 
and as it was brought before the ct upon record with tu neceſt; 
enly view, we muſt rely upon the juſtice of the court, that nd b. 
Thall ſuffer no prejudice by putting this queſtion into one or o which 
method of determination. PO VIM 10 
Ee ; Nen 0 Tal 


1 
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ing it therefore for granted, that we are properly before 
4. 3 upon this plea, That beg leaye to obſerve, that Mr. 
Attorney having demurred to the plea, has thereby admitted 
all the facts contained in our plea, (viz.) that in reality the 
extent did not iſſue till 5 OFober, before which there had been a 
regular commiſhon of bankruptcy and aſſignment ; and at this 
is a bar to the extent appears from Capel's caſe, 2 Show. 480. 
where a prior commiſſion of bankruptcy and aflignment was held 
a good plea to an extent, So 2 Roll. Abr. 158. G. 2. where a 
fobjedt extended lands and goods, and after ſeizure, but before 
2 liberate, there came A prerogative writ, which had place, be. 
cauſe there was not an actual execution of the /iberate, as there 
was not likewiſe in the caſe cited out of Dyer; but in that caſe 
it is not pretended it would have avoided the ſubject's extent, in 
caſe there had been a compleat execution, 


That theſe writs iflue teſted in vacation, is a fact nobody will 
deny: your Lordſhip's records afford a thouſand inftances of that 
nature, and none of them bear tęſte before the fiat, except in one 
inſtance, which I ſhall account for by and by: that in Capes 


term, 


the laſt day of the preceding term, and that at common law the 
goods were bound from that time; and why then, ſay they, 
ſhould the crown be in a worſe condition than the cabje&, 
eſpecially ſince it muſt be admitted, that the crown js not bound 
by the ſtatute of frauds and perjuries. 


2 A 1 A e AE. 0-9, poet 4-4 


To this I anſwer, that there is a very material difference be- 
tween the caſe of the crown and that of the ſubje& ; the ſubject, 
it is true, has his writ 2% the laſt day of the preceding term, 
becauſe he has run through the whole courſe of a judicial pro- 
ceeding, and his cauſe was ripe for execution at that time, and 
he can have no proceſs ige out of term; whereas the King by his 
prerogative may have execution awarded out of term, and that 
in the firſt inſtance : and if he has an immediate execution upon 
that award, he is not in a worſe condition than the ſubject; nay, 


term, if his cauſe was not ripe for execution. 


And this differs it from the caſe of a certierars made out in 
vacation tete the laſt day of the preceding term, where there is a 
necellity to 7e/e it in term time, it not being a prerogative writ z 
and beſides it is of no conſequence in the caſe of a certiorari, 
which removes all orders, though after the. ge, ſo as they be 


63 


before the return. 


caſe was ele 24th December, which muſt neceſſarily be out of 


But then it is objected, that the ſubjeQ's execution bears tefle | 


he is in a much better, for the ſubje& muſt ſtay till the next 


And. 


70 


PoR. 978, : 
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And I take the true reaſon why this is not provided againſt by 
the ſtatute of frauds is, that it was not a practice ſo much ag 
thought of at that time, it was certainly a caſe within equal 
miſchief. No doubt but there have been many occaſions to an- 
tedate extents before this; and the never doing it till now is, ac- 
cording to Littleton, a ſtrong argument againſt the legality of 
doing it at all. Capel's cafe cited before was 2 Fac. 2. and even 
then there was no thought that it might have been zefted back. 
wards, ſo as to over-reach the aſſignment, though every body 
knows matters of prerogative went very high at that time. 


And as this is a novelty in law and practice, I beg leave, in 
the next place, to conſider a little what will be the conſequence 


of it. The goods, without queſtion will, in the caſe of the 


crown, be bound from the award of execution, according to Sir 
Gerard Fleetwood's caſe, 8 Co. 171. Now the award of execu- 
tion is, in point of time, the zee of the writ; ſo that all tranſ. 
actions by the bankrupts, all ſales bona fide for a valuable conſi- 
deration, and all payments by them made in the way of trade, 
between'6 July and 3 Ofober, will be avoided ; which will in- 


troduce great confuſion, 


Com. | 
1 
8. 3.) (8. 4.) 

G 


9.) 773. 
ry Com. Dig. % 
xecution. 


E 
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By the law the King's execution relates, as to land, from the 
date of the bond given to the King, and as to goods, from the 
award of execution; but by this means it may be made to relate 
to a time precedent even to the being in debt; for a debt may be 
contraQted in vac: tion, and the execution, according to this new 
practice, ſhall iſſue before any debt. The proceſs muſt be 
awarded for the debt, and muſt recite the bond entered into to the 
crown: in this caſe, indeed, it was four days old at the zefe of 
the writ ; but what an abſurdity will it be, if it ſhould happento 
bear date after the term ? which may be the caſe, It has been 
thought a little hard, to make it relate, as to lands, to the date 
of the bond, which could not appear to a purchaſer : but it wil 
be much harder, if it be ſuffered to relate to a time before the 
being in debt, | 


The practice of every court is the law of that court; and it 
has been ſo ſtrictly adhered to, that in the caſe of Benudlty a 
practice of ſeven years only was allowed to prevail againſt the 
expreſs words of an act of Parliament, | 


T would therefore, in the next place, conſider this writ up 
the practice, and the 33 Hen. 8. c. 39, 35, That act fa 
« 'That the King's proceſs ſhall be preferred, and he ſhall fit 
have execution, fo alway that the King's ſaid Juit be tc ken an 
« commenced, or proceſs awarded ſor the ſaid debt at the ſuit 
* the King, before judgment given for the ſaid other * 

I 7e 


—— 


ene 
* 
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' Upon'this act, I take it, the ſuit muſt be ſaid to be then taken 
and commenced, when the firſt ſtep. is made towards proceeding 
to execution. The firſt ſtep to be taken is to procure the flat of a 
Baron, and then it is that in fact the proceſs is awarded; ſo that 
upon the foot of the act of Parliament, this was not a ſuit, taken 
or commenced, or a proceſs awarded, till the aſſignment of the 
defendant had taken place. It is ſaid that the court has a diſ- 
cretionary power by the ſtatute 33 Hen. 8. but that is only to act 
according to law; the ſtatute does not leave it to your Lordfhip's 
diſcretion to act contrary to law, which is what is contended 
for by the other ſide. _ This court will take notice of its, own 
practice, and therefore ſince it appears upon the record, that 
there was no fiat till 5,, October you will take notice that ſuch a 
writ as this could not iſſue according to the courſe of the court; 
and then, whether we'can be admitted to ſay, that in fact it 
iſſued at a day ſubſequent to the 2%, will not be material; ſince 
it appears to the court to be ſo without our averment. 


I did mention before, that there had been one inſtance of an- 
tedating an extent, and that was the caſe of The Attorney General 
v. Juaſb in 1713. There the fiat was the 24th February, and 
the writ taken out upon it was 7% the laſt day of the preceding 
term, which was 12th February: and after great conſideration 
and ſearch of precedents, that writ was ſet aſide, upon account 
of the novelty and conſequences of ſuch a practice. So that, as 
to pcecedents, your Lordſhip will conſider how the caſe ſtands. 
Here is a new fort of writ taken out, and the only inſtance of 
ſuch a writ is an inſtance wherein it was ſet aſide; they who 
would introduce this practice, are to juſtify it by precedents, 
ind we ſay there are none on that ſide, but that every extent 
which bears ze/e in vacation is a ſtrong precedent in our favour; 
ſince if it a curly age been teſted in the precedent term, it is 


*ax pg to ſo great an advantage would not have been 
n. 5 


As to the precedents cited by Mr. Bootle, that of a diem clauſit 
xtremum, is nothing to the purpoſe, for there was a neceſſity to 
te it in term, it not being a prerogative writ z aud as to the caſe 
of The Queen v. Ellins, that was no more than ordering à new 
Tit to be made out of the ſame zefe and return of a former, 
thathad been loſt, and ſor which there was a regular Fat. 


If this be a prerogative, it is, like all others, to be proved by 

lage, and yet there is no pretence of uſage to ſupport it: if the 

town his engaged by Magna Charta, not to run upon the ſub- 

JU, ai per legem terre. let them ſhew us the lex terra by which 
extraordinary proceeding is to be warranted. 

| | G 4 | And 
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And as to the argument drawn from other prerogative; 
that the King has other prerogatives, which may be as inconye- 
nient to the ſubje& as this, and therefore "ny ſhould he not 
have this; ſurely that is the moſt abſurd way of reaſoning in the iſ 
world: we are upon a ſingle queſtion, whether he has this pre. 
rogative or not; and if it cannot be ſhewn he has, it is to no 
purpoſe to talk of protections or other legal prerogatives, which 
are not diſputed, \ | | 


_ * "There having been ſo great an alteration in this court fince the 
time of the motion, it may not be improper to mention what 
ſeemed to be the opinion of the court as to the merits of this 
queſtion. Lord Chief Baron Bury, and Mountague, were both 
of opinion, the writ was illegal, and would have ſuperſeded it; 
Mr. Baron Price and Mr. Baron Page indeed were for having it 
pleaded : but I did not obſerve that the opinion of either of them 
was, that the writ was right. | | 


Your Lordſhip will conſider this extent upon the foot it ſtood 
on 6 Fuly, when the bond was but four days old ; and if at that 
time there was no ground for this proceeding, it is not to be 
ſupported by matter ex poſt facto, by a mere relation and fiction 
of law, which ought to diveſt no right that has been once legally 
veſted, For this purpoſe I beg leave to mention a caſe that was 
in B. R. Trin. 4 Geo. Waring v. Dewhberry : there a landlord, 
who had rent due to him, died inteſtate, after which the plaintif 
in the action ſued out execution againſt the defendant, who wal 
the tenant, and levied the debt upon it; after this, adminiſtn- 
tion was committed to J. S. who thereupon came into court and 
moved for a rule on the theriffto pay him a year's rent out of the 
money levied, purſuant to 8 Ann, c. 17. urging that though he 
was not adminiſtrator at the time of ſerving the execution, yet 
as ſoon as the adminiſtration was committed, it had relation to 
the death of the inteſtate, and he might bring trover ſor goods 
taken between the death of the inteſtate and the commiſſion d 
adminiſtration, But the court held, that relations which are but 
kQtions of law, ſhould never diveſt any right regally veſted in 
another nne between the death of the inteſtate and the com- 
miſſion of adminiſtration 3 and that the plaintiff in the action, 
having duly ſerved his execution before the adminiſtrator had: 
right to demand his rent, it was not reaſonable the plaintif 
ſhould be defcated by any relation whatſoever: they did not i 
that caſe deny the authorities which give the adminiſtrator trot! 
by relation, but went upon a diſtinction that will govern this caſe, 
between relations that are to defeat lawful acts, and ſuch as 1 
to puriilh thoſe which are unlawful, ks 
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An objeftion was taken, (and indeed it is mentioned in th 
Jemurrer) that we ſhould not have had yer of the fiat; but if 
Cour Lordſhip caſts your eye upon the writ itſelf, you will find, 
hat is 1 upon it, and made part of the record, and ap - 
bears in their ſetting out the extent: in the common caſe it is 
arked at the bottom of the writ, but they were ſo ſenſible of 
he abſurdity of a fiat in OFober, for a writ had iſſued in July, 
hat in this particular inſtance they have deviated from the com- 
on form, and have modeſtly indorſed it upon the back of the 


'S 5 


w__ * : 


The traverſe is objected to; but ſurely that js very proper, and 

e crown may take iſſue either on the inducement, or the tra- 

erſe; it was neceſſary to put the matter of the bankruptcy and 
e aſſignment in iſſue, and as we plead to the inquiſition, we 

muſt traverſe that which is the point of it: and it is not a double 

raverſe, but two diſtinct matters; the firſt covers the debts, and 
e ſecond the effects found by the inquiſition. 454 


Upon the whole therefore, it is certain that his Majeſty has 


hat | ag 
be rany great and valuable prorogatives; and may he long live ta 
jon enjoy them in their full extent. Our own experience of the 
au :ppineſs of his government may aſſure us, that he defires only 


was Wo make the law of the land the meaſure of his actions: and it [ 738 } 
s ſome pleaſure to obſerve, that this ſingle attempt to ſtretch the 

rerogative beyond its due bounds, proceeds only from a private 

vn iſpute between two co-obligors'in the ſame bond to the crown, : 
ſtr id wherein it was neceſſary to make uſe of his Majeſty's name, , 
and WWF ough he is not at all concerned in point of intereſt, It is one 

C the rticle of the bill of rights, that the late King had under pretence 

h he prerogative levied money on his ſuhjects in other manner than 

„ers warranted by the laws of the land; and yet it does not ap- 

on 1 r that this practice now ſet up, was attempted even in that 

ign: and we live in times ſo much happier than thoſe, that it 

on of WF")! be ſufficient to confute this doctrine, if we only ſhew (as I 

re but ¶ Ne done already) that it is an unprecedented attempt to ſtretch 

ted n Me prerogative of the crown to the ſubyerſion of the liberty and 

com · ¶ N operty of the ſubject. : 


had: WY Pengelly C. B. This is a matter of very great conſequence to 2 2 


aintif e revenue, to the method of proceeding, and to the ſubject. H. 27326. inthe 


not in Wake it to be our duty on all theſe conſiderations, to maintain Ex<Þ-qver it 
| . : was expreſily 
trove! prerogatives of the crown, but not to raiſe any new ones : laid down 
Ld. Chief Baron 
art rey, that whoever pleads to the title of the crown found by an inquifition is obliged to traverſe 'thas 
25 e ſo tound, and not to put the crown to traverſe the ticle ſet up by the detendant, or to force the 
"wo tate atraverſe; tho' the crown has an election to traverſe the inducement or title ſet out 
Gſendant, Palm, $1. Keilw, 275. a, and T. Jo. 9, 10 are 0 the ſame purpoſe. Park. Rep. 130, 
tt 24. edition. 
every 
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of Parliament, muſt depend upon preſcription only, and we at 
| muſt have the fame evidence of a prerogative, that we have of al Wiſhhor 
| g 3 4 3114 2 If 
1 ſhould have thought this a matter far more proper to be de em 
termined upon a motion, than by ſpecial pleading; for as ha 
been obſerved, this is more à matter of irregularity than error, B. 
| and I apprehend it never was the intent of the court, to deprive f pl 
the defendant of any legal benefit, by putting him into this me- Mink 
# thod ; if therefore. this is improper for a plea, I ſhall, be of op- to 
; nion ſtill to turn it into a motion again, and ſet aſide the extent {Wave 
1 aeg ies. ſo 
80 WEE IA urpe 
6 As to the wer, of the fat, that cannot be had: but then hi Ted 
11 being ſet out in the very writ, it is before us, and we muſt ta g :! 
34 mac or i. | he ſu 
Lam afraid we ſhall be under great difficulty how to do the Ba 
defendant juſtice upon this record; we cannot give judgment fo hic! 
= him, unleſs he makes out a title, which if the matter pleadedh Me to 
1 improper for a plea, he can never do. date 
1 TP n ty it 
I think the traverſes are not double: and being 2 plea tothy 
| title of the crown, which the defendant was bound to anſwe, Bar 
it was proper to add the traverſe, which is for the . benefit of the plea 
crown, by giving them an opportunity of taking iſſue on the tric re 
verſe, or any part of the title before ſet forth; this is the uluPligc 
way of pleading upon outlawries. | in be 
As to the principal queſtion, whether this extent ean be As 
tedated or not: I muſt obſerve, that they iſſue from the equi ret 
fide of the court, which is always open: if the uſage has been i ad 
have a fiat, and ige the writ the day the fat is granted, I ſhoui ic .o 
think the fiat was in the nature of an award of the court, whid 
formerly ſat longer than it does now; and now, when it is 108 Aft: 
fitting, a fiat is to be had at a Baron's chamber, and that is Pc" 
evidence that the writ and fat ought to tally with one another. ral 
£5, 
I think the uſage muſt determine in this caſe, There is voi 
ſtance of antedating, where it has been allowed; ſor as to And 
caſe cited by Mr. Beetle, that was only the continuance of a uc, 
that had regularly iſſued. On the = ſide there is the cot G 


deration that ſuch a thing was never attempted before, 
there is Zaf's caſe, which is a judicial authority: that v 
a manner given up at the bar by Sir Edward Northey, wl ug 
the Attorpey General, and who was known to be enough tenac 


— 
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t the rights of the crown ; and the court in their judgment treats 
d the extent as a writ that had ifſued without any fiat or au- 


. .. 
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If this be a novelty it is not to be ſupported z at preſent it 
ems to me to be ſo, but it. is proper to be farther conſidered. 


Baron Hale, If this is to go againſt the defendant upon a point 
f pleading, it would be exceeding hard. But rather than fo, I 
hink the court is bound in honour to interpoſe, and turn it again 
to a motion. I think this is a very extravagant attempt, and 
ave wondered ever fince I heard of it, upon what foundation it 
ould be ſupported, I do not now find any thing offered to that 
urpoſe, and think there is no ſuch prerogative as has been exer- 
ſed in this caſe. The crown is in 2 very good condition by hav- 
g this extent as their firſt 'progeſs ; it is hard enough. upon 
he ſubject, and we ought not to enlarge the prerogative. 


Baron Carter, No ſuch writ- can regularly iſſue before a fat, 


be 
of WS hich ought to be the direction in making the 26. It is impoſſi- 


e to foreſee the ill conſequence of allowing thoſe writs to be an- 
dated; and it 1s conſiderable, chat in all the time this court has 
t, it never was attempted before. 


eh Baron Cmynt, Surely this is much properer for a motion than { 76e ] 
the plea, and it can never be determined according to juſtice upon 
ure record. The %e is matter of record, and I think we are 


bliged to take it to have iſſued at the time of the 1%, and there 
pn be no averment againſt it. ; 


As to the ſtatute 33 H. 8. I think that does not leave it to our 
ſlcretion, to alter the courſe and nature of proceedings, or to 
en 0 ching that was never done before, and may have ſuch miſ- 
Icrous conſequence, Per curiam, ulterius concilium. | 


; 168 Afterwards in Trinity term following, I moved to ſet aſide the 
is nis upon the point of irregularity, and Mr. Attorney Ge- 
ral conſented, ſo nothing further was done upon the plead» 
88. : 0 | 
to Ui And Trin. 2 Geo, 2. Rex v. V anderplank, another of the ſame Bunb. 165, n. 
* which had attended the event of this, was alſo ſet * &. F. 


* 
. z 


Faſter Term 
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Sir Robert Raymond, Knut. Lord Chief Fuflic. 
Sir John Forteſcue Aland, Kut. 
James Reynolds, E: | Tuſtices, 5 
Sir Edmund Probyn, Kt. 
Sir Philip Yorke, Knt. Attorney General. ne 
Charles Talbot, E/q; Solicitor General, | 


Buck werſ. Atwood. eral 


| _ udg 
Whereadees IHE mariners ſue in the Admiralty for wages; and 
comes in by in- deed is pleaded to have been made at land, whereby tix 
— —— mariners agree to ſubject themſelves to the loſs of their wages 


whether it was Particular circumftances; and it being replied thereto, that i 
frandulent. deed was obtained by fraud and circumvention, it is fo 
below, and a ſentence for the wages, 


It was then moved ſor a prohibition, becauſe the Admiral 

has no original juriſdiction for wages, but it is connived at 

the caſe of the mariners, who may join in the ſuit, which ü 

cannot do at law: but then it muſt be upon a parol contract, 2 

 notadeed; and here being a deed made at land, that is the 

2 xx Mos. zt. fiſting contract, and will merge the other, Salk. 31. (o). 
22 | 


Vide poſt. 966. Sed per Curiam, This is only a deed on one fide, to oi: tc 
the wages upon particular circumſtances z but will not cad the 
them to ſuc for their wages at law, The deed therefore cf ere b. 


| * Faſter Term 14 Geo? 
« only by way of incident, and then they may proceed to wy 


+ There can be no prohibition. 


Macleed verſ. Snee. 


RR OR of a judgment in G. B. wherein the plaintiff de - What is a biſt ef 
b , clares, that 4. B. drew a bill of exchange dated 25th of 2 WR 
ſay, whereby he requeſted the defendant one month after date : Bend B, R. 
o pay to the plaintiff or order 9 J. 10 5, „ as my quarterly half- 13.3. C. 
pay, to be due from 24th of June to 27th of September next, 
by advance.” And the action is againſt the defendant upon 
ais acceptance. CLIT | 


It was objected, that this was no bill of exchange, becauſe it 
s not to pay in all events, but is left to the pleafure of the perſon 
pn whom it is drawn, either to advance the money or not: and 

was compared to the cafe of Jocelyn v. Laſerre, which was to — 
pay out of his growing ſubfiſtence, and to the caſe of Jenney v. 316. "FN 
WHerle, which was payable out of a particular fund, and in both Ante 391. 
aſes held to be no bills of exchange, | 


Sd per curiam, The quarterly half-pay is a certain fund, which 
he growing fubſiſtence was not : the mention of the half-pay is 
only by way of direction how he ſhall reimburſe himſe]f, but the 
noney is ſtill to be advanced on the credit of the perſon. The 

aſon it was held no bill of exchange in Jenney v. Herle was, 


decauſe it was no more than à private order to a man's ſervant, 
udgment affirmed, | | | 


Stanton ver. Smith. 91 7 


TPO N 1 it was held actionable, to ſay of a tradeſ- 2 action 
man, Lou are a ferry pitiful fellow, and a rogue, and com- | 
undd your debts for 5 2 the pound f for it is in effec calling e 

m a bankrupft. | | | 


OVENANT for non-payment of a $ rent from Mi. Where there is 
chaelmas 1725. to Michaelmas 1726. The defendant craves . e 
of the leaſe, in which there is a covenant on the part of the lies though the 
Tee to repair, except the premiſſes ſhall be demoliſhed by fire: houſe i burnt” 
Athen pleads, that before Michaelmas 172 5. the premiſſes 2 147% 
ere burnt down againſt his will, and that they were not rebuilt s, C. 

the plaintiff during the whole voor bog which the rent is de- 


manded, 


Eaſter Term 13 Geo. 


manded, nor had he any enjoyment of the premiſſes ; and they; 
fore prays judgment, if he ſhall be charged with the rent,” 


g Burr, 163%, To this the plaintiff demurred, and it was inſiſted on by M 
3640, ' Fozakerley, that whatever may be the default of the plaintif i 

not repairing, yet the defendant muſt in all events perform hj 
- covenant to pay the rent; and All, 27. was cited for that purpe 


Strange contra inſiſted, that this was like the caſe of a ec 
nant to repair, which will not bind in the caſe of a tempeſt, whig 
is the act of God; and a fortiori in this cafe, which is the ne 
glect of him who is ſuing for the rent. 1 Co. 98. 4. Ha 
387. 1 Roll. Abr. 454. pl. 8. And he compared this to th 
caſe of an eviction, Perk. 5 $825, 828. 2 Ven. 67. and to th 
caſe in 1 Roll. Mr. 236. where it is held, that if part of the lan 
is drowned by the ſea, the rent ſhall be apportioned. 


Sed per curiam, The caſe in Allen 27. is expreſs to the cont 
ry: if the defendant has any injury, he will have his remedy; 
but he cannot ſetit off againſt the demand for rent. The plaigti 

muſt have judgment(r), | 


— 
—— "o 


(1) Belfour v. Weſton, I Tm ib. 312. Doe v. Sandhan, i 
Rep. 310. S. P. Vide Pindar v. 785 .=. CT Ag v. 
Lagen, Sitting Weſt. Dich. 1767. | 22 yu as & © Cau «, bg. 


„ 


Dominus | Rex ver/. Commiſſioners of Sewers in Eſſer. 


— — £omtg O a mandamus to make a rate to reimburſe an expend 
— tor ; they returned, that the writ was not delivered 


L. Raym 1479. 12 February, and that the commiſſion expired in four days at 

and therefore they had not time. And the court allowed the nt 
turn, ſaying they could not grant a peremptory mandamul, it 
pearing there was now no power in any body to execute it (i) 


2 
— — ne af — 


(1) According to the report in writ, which when collected. uo 
Lord Raym. the commiſſioners alſo be ſufficient and applicable 10 
returned, that they had made a pay him. 8 
rate prior to the iſſuing MT 


W- 


uch 


Faſter Term 23 Geo, -— 


i © Is Mid * am R 4 C. J. : 


N an iſſue directed out of Chancery » deviſavit vel non, the r- 
6 Chief Juſtice ruled, that ſealing a U is a figning within 


c ſtatute of frauds a b "FOR 1. Strange pro 


puer. 


Log 


= 2 — 1 


— 


— 
Wa. — bd 1 93 


l Sed. querre for 3 * ”y 373. and 1 fre 
10 * to be fo in Smith Ve... Gryle v. oi Atk. 182, 


— 


Davers ver/. Davers, In Cane. 


Motion was made, to in the exhibits proved in th 
cauſe before hearing z «5p 2 being ng inſtance bs any = hg 1 
uch order, the Chancellor would do nothing in in jt (1). 2 WI, Rep. 
— — — —y—tᷣ — ba. Cal. Abr, 
— 6 * | To, » 215 1.3.4.6 


oer gf. 3 P. n 4.8. f. 


1 * "2 5 I; * J : Fl A 
W.. PS. | 4, 94 

* | : : Tri nity Term "3&7 bs ©: br 
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13 Georgii Regis. In B. R 


Sir Robert Raymond, Kut. Lord Chief Julie, 
Sir John Forteſcue Aland, Knt. 


| . If 4 
5 James Reynolds, Ef; - | Juſtices. | par 
Sir Edmund Probyn, Knit. _ 
24 | . 2120 . B. ar 

a Sir Philip Yorke, Knt. Attarney General. In 
cClhuharles Talbot, E/; Solicitor General. 7 

the 
— wy Wo mas 
VC 8 8 in tl 
they 
| Merryfield ver/. Berrey. aan 
| | ri 
e HE plaintift in error took out a certiorari of a wrong term, whic 
1 which did not verify his error; and now he moved for 3 at h 
ſecond certiorari, which was denied; the court ſaying, it may be * 
| e 


F granted to affirm, but not to reyerſe a judgment (1), 


_ 


— — wt — 3 — * — 


(1) Fide Cariton v. Mortagh, 1 Show. 214. Beers v. Man, 

| Salk. 26g. end the caſes there poſt. 819. Berkley v. Heart, 

cited, rep. alſo 6 Mod. 113, 116. pf. 90% Faun v. Rev 
Holt, 235. Price v. Harſlong, ante. 119. 


Hicks ver/. Jones. St 


Io Eise. f. ia: Scire facias was tefle 1s May, returnable the 29th | which 
. — is making both the refe and return incluſrve of the fiftees 
gt: days. "And upon conlideratjon, jt was held well, and that 


+ 


« 51% 
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was tio difference whether the procceding was by bill or by ori 
gina (1). Salk, 599. Sir T. Jener za. 


* .34 
I * 
* * * „ * 2 


—ſ — — — — — 
() That is a5 to the teſte and "cient, if there had been 1 days 
return being incluſive. This was between the teſte of the ſirſt ſcurr 
a ſuir by original, if it had been facias and return vf the ſecond, 
by bill it would have been ſuſſi- Elliot v. Smith, pop. 1139. 


Dominus Rex va;ſ; Johamem Oneb yr. [ 766 


PON an indictment for the murder of Mr. William t hes upon the 
Gawer, found at the Old Bailey in February ſeſſions 12 Geb. flyer to exte- 
the defendant being arraigned, pleaded Not guilty; and upon e 

the trial the jury found this ſpecial verdicge. bia facieis 

Is | , always murder. 

If A. and B. have a ſudden quarrel, and blows paſs, and then there appears a ſufficient time for the 
parties to have cooled, and afterwards A. kills B. i: is murder, OT: 

It is the province of the Jule from the circumitances of the caſe to determine what is malice, and 
whether the killer had a ſufficient time to cool. i $55 

If A. ſays he will revenge himſelf of B. or that he will have his blood, this is expreſs malice againſt 
B. and if a killing enſues, it is murder. Ld. Raym. 148 5. 1 ard, B. R. 17. 9 St. Tr. 14. 8. G. 
In capital caſes it is not neceſſary that the joinder of iſſue ſhould appear upon the record (1). 


That upon the ſecond day of February 1725, the priſoner and 
the deceaſed were in company, together with John Rich, Wo- 
mas Hawkins and Michael Blount, in a room at the Caſtle Tavern 
in the county of Middleſex, in a friendly manner. That after 
they had continued thus for two hours, box and dice, were 
called for; the drawer ſaid, he had dice hut no box, and 
thereupon the priſoner” bid the drawer bring the pepper-box, ' 
m, WT" hich he immediately did: and then the company began to play 


iat hazard, and after they had played ſome time, the ſaid Rich - 


aſked if any one would ſet him three half crowns? whereupon 

the deceaſed, in a jocular manner, laid down three half-penny 
pieces, and then ſaid to the ſaid Rich, I have ſet you three 

— pieces, and the priſoner at the ſame time ſet the ſaid Rich three 

1 alf crowns, which the ſaid Rich won: and immediately after 

7 the priſoner in an angry manner, turned about to the deceaſed, 
« nd ſaid it was an impertinent thing to {et halfpence, and that the 
weceaſed war an impertinent puppy for ſo doing, to which the de- 
caled anſwered, qwhoever called him ſo wat d raſcal, That 3 1 
hereupon the ſaid John Oneby took up a bottle, and with great 

orce threw it erga predie? Willielmum Gower, which bottle did 


— a 3 A. =. 


—_— 


(1) Rex v. Rye, 4 Farr. 2084, 285, 287. 2 Herst. P. C. e. 36. 
eb. 8. P. Trem. Ent. 286, ec. 3. P. 563. wh 

$7. Purchaſe's caſe, 8 St. Tri, | 
Vor, II. 


H not 
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not hit the ſaid, Gower, but bruſhed his perriwig as it paſſed by 
his head, and beat out ſome of the powder, whereupon theige. 
* ceaſed immediately after toſſed a candleſtick or bottle - erga jre 
: dif Fohannem Oneby, but did not hit him with the ſame : up 
. which the deceaſed and the priſoner both roſe; up to fetch the 
; | iwords, which then hung up in the room, and the deceaſel 
| drew his ſword; but the priſoner was prevented from drawing 
73 his by the company, and the deceaſed thereupon threw away hy 
; ſword, and the company interpoſing, they ſat down again fa 
the ſpace of an hour. That at the expiration of an hour, it 
deceaſed ſaid to the priſoner, We have had hot awords, but yu 
was the aggreſſor, but I think «ve may paſs it over; and at the ſane 
time offered his hand to the ſaid John Oneby : to which the ſal 
23 Oueby anſwered, No, damn you, I will have your blood. Th, 
urther find, that afterwards the reckoning was paid by the « 
ceaſed, the priſoner. Rich, Hawkins and Blount; and all the 
company, except the priſoner, went out of the room to g 
home; and the priſoner remaining alone in the room, called 
: the deceaſed in theſe words, Young man, come bath, I have ſu 
I 767 ] thing to ſay to you; whereupon the deceaſed returned into the roon 
and immediately the door was flung to and ſhut, and there 
the reſt of the company were excluded; and then a claſhing g 
ſwords was heard, and the priſoner, with his ſword, gave FP 
deceaſed the mortal wound mentioned. in the inditment, « 
which he died the next day. They further find, that at 
breaking up of the company the priſoner had his great cn 
thrown over his ſhoulders, and that he received three ſig 
wounds in the engagement; and that the deceaſed being aſked 
upon his death-bed, whether he receivgd his wound in a m4 
ner, amongſt ſwordſmen called fair, anſwered, I think 1 
That from the time of throwing the bottle there was no rect 
Sete between the priſonec and the deceaſed. And wheti 
this be murder or manſlaughter the jury pray the advice of 
court, and find accordingly, | 


= 
* JETS 9 - eb i 


Upon which verdict a certiorari pro rege was brought, and BW 7 - 
priſoner being at the bar, it was made a concilium, the court 
ing of opinion it could not be made a concilium in his abſen 
And in Hilary term 13 Geo. it was argued by Sexjeant Dt 
for the king, and Serjeant Eyre for the defendant. 


Serjeant Darnall pro rege. In order to conſider whether 
be murder or manſlaughter I ſhall premiſe that which is nt 
be diſputed, that every malicious killing is murder, and Mine 
malice may be either expreſs or implied. This is malice inf 

in the att itſelf, becauſe there was no reaſonable provocait 


there was nothing but words paſſed between them, till the 


1 
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ſoner threw: the bottle at the deceaſed ;, and it has been often 
reſolved, that in point of law words are no proyocation. But if 
words were a ſufficient provocation, yet it appears the priſoner 
began with words, as well as acts. The calling Mr. Gower an 


ching by Mr. Gower, that could give offence to the priſoner: if 
he ſetting of half-pence was a thing to be reſented, the affront 
as to Mr. Rich, and not to Mr. Oneby, whoſe bet to Rich was 
not at all affected by what was done by Mr. Gower. And that 
it is murder in this defendant, I think cannot be diſputed after 
he judgment, of the court in Mawgridge's caſe, which is in 
elynge 119. There the bottle thrown-by Cope hit Mawgr:dge and 
broke his head: here, the candleſtick or bottle toſſed by Gower 

did not hit the priſoner at the bar: that was a ſudden conflict, 
his a deliberate act, after a diſpoſition to peace manifeſted by 
oer, and a continuance of malice in the priſoner for above an 


vould have been juſtifiable in him, even if the candleſtick had 
it the priſoner ; and ſo it was reſolved in Mawgridge's caſe, for 
ere the bottle returned by Mr. Cope did hit the defendant arid 
broke his head. And as the act done by Mr, Gower was juſti- 
able in him; it follows, that it can be no foundation to excuſe 
dr mitigate the ſubſequent killing by Mr, Ozeby. The caſe put 
n Kelynge 128. of an aſſault by A. upon B. B. draws his ſword 
nd purſues A. to the wall, where A. in his own defence kills 
. and it is held murder in A. has many ſtrong circumſtances in 
avour of A. which are not in this caſe, 


But J apprehend, it is not neceſſary to rely barely on this point, 
hat there is malice implied in the act; ſince it plainly appears 
pon the ſtate of the caſe, that here is expreſs malice: when 


bner replies, No, damn you, 1 will have your blod : this explains 
nd goes through the whole fact, and proves the ſubſequent 
illing to be malicious. 2 8 


, and ? I do therefore inſiſt that taking it either way, either as a killing 
of malice implied, or malice expreſs, it is murder z and that 
N is upen the fact is a killing of malice implied, and upon the 

U 


riſoner's own words coupled with the fact, it is malice expreſs, 
pd conſequently murder. = 7555 

Serjeant Eyre pro def. The queſtion is, what degree of ho- 
cide this is; and I apprehend it to be but manſlaughter ; the 


impertinent puppy, Was previous to the ſaying or doing of aiyx 


our after the firſt conflict. What was done here by Mr. Gerber 


he deceaſed was deſirous to end the matter amicably, the pri- 


{ 708 , | 


ap ſtinction is, that if the killing be of malice forethought, it iv 

ice wy urdet; if on a ſudden occaſion, it is but manſlaughter z and 
ov0c" at I take to be this caſe, © hes aan 
ull the H 2 | | 4 I : 

| Ws. 3 Fate 
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not hit the ſaid. Gower, but bruſhed his perriwig as it paſſed by 
his head, and beat out ſome of the powder, whereupon thee. 
" ceaſed immediately after toſſed a candleſtick or bottle  erga ra 
dic, Fohannem Oneby, but did not hit him with the ſame : up 
which the deceaſed and the priſoner both roſe: up to fetch thei 
iwords, which then hung up in the room, and the deceaſe 
drew his ſword; but the priſoner was prevented from drawing 
his by the company, and the deceaſed thereupon threw away hy 
ſword, and the company interpoſing, they fat down again fx 
the ſpace of an hour. That at the expiration of an hour, the 
deceaſed ſaid to the priſoner, We have had hot words, but ym 
tua the e but I think wwe may paſs it ever; and at the ſan 
time offered his hand to the ſaid John Oneby : to which the ai 
Fan Oricby anſwered, No, damn you, I will have your blood. The 
urther find, that afterwards the reckoning was paid by the « 
ceaſed, the priſoner, Rich, Hawkins and Blount; and all the 
company, except the priſoner, went out of the room to 
home; and the priſoner remaining alone in the room, called 
| the deceaſed in theſe words, Young man, come bath, I have ja 
"| 767 J thing to ſay to you; whereupon the deceaſed returned into the room 
| and immediately the door was flung to and ſhut, and therch 
the reſt of the company were excluded; and then a claſhing 
ſwords was heard, and the priſoner, with his ſword, gave th 
deceaſed the mortal wound mentioned in the indidtment, 4 
which he died the next day. They further find, that at 
breaking up of the company the priſoner had his great ch 
thrown. over his ſhoulders, and that he received three ſig 
wounds in the engagement; and that the deceaſed being aſk 
upon his death-bed, whether he receivgd his wound in a ma 
ner, amongſt ſwordſmen called fair, anſwered, I think 1 
That from the time cf throwing the bottle there was no recd 
„ 87 between the priſonec and the deceaſed. And wheti 
this be murder or manſlaughter the jury pray the advice of 
court, and find accordingly. 
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Upon which verdict a certiorari pro rege was brought, and! 

priſoner being at the bar, it was made a concilium, the court! 

Poſt. $44. ing of opinion it could not be made a concilium in his abſn 

And in Hilary term 13 Geo. it was argued by Serjeant B. 
for the king, and Serjeant Eyre for the defendant, 


- 


Serjeant Darnall pro rege. In order to conſider whether 
be murder or manſlaughter I ſhall premiſe that which is 10 
be diſputed, that every malicious killing is murder, ane 
malice may be either expreſs or implied. This is malice "4 
in the act itſelf, becauſe there was no reaſouable provocait 


* "there was nothing but words paſſed between them, till the 


: 


"x. 
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ſoner threw. the bottle at the deceaſed; and it has. been often 


words were a ſufficient provocation, yet it appears the priſoner 
began with words, as well as acts. The calling Mr. Gower an 


ching by Mr. Gower, that could give offence to the priſoner : if 
he ſetting of half-pence was a thing to be reſented, the affront 
as to Mr. Rich, and not to Mr. Oneby, whoſe bet to Rich was 
ot at all affected by what was done by Mr. Gower. And that 
it is murder in this defendant, I think cannot be diſputed after 
he judgment of the court in Mawgridge's caſe, which is in 
lynge 119. There the bottle thrown-by Cope hit Mawgridge and 
roke his head: here, the candleſtick or bottle toſſed by Gower 
did not hit the priſoner at the bar: that was a ſudden conflict, 
his a deliberate. act, after a diſpoſition to peace manifeſted by 
ower, and a continuance of malice in the priſoner for above an 


ould have been juſtifiable in him, even if the candleſtick had 
it the priſoner z and ſo it was reſolved in Mawgridge's caſe, for 
here the bottle returned by Mr. Cope did hit the defendant arid 
broke his head. And as the act done by Mr, Gower was juſti- 
able in him; it follows, that it can be no foundation to excuſe 


n Kelynge 128. of an aſſault by A. upon B. B. draws his ſword 
nd purſues A. to the wall, where A. in his own defence kills 
B, and it is held murder in A. has many ſtrong circumſtances in 
avour of A. which are not in this caſe, | 


But I apprehend, it is not neceſſary to rely barely on this point, 
hat there is malice implied in the act; fince it plainly appeats 
pon the ſtate of the caſe, that here is expreſs malice : when 


bner replies, No, damm you, I will have your Bled: this explains 
nd goes through the whole fact, and proves the ſubſequent 
illing to be malicious. | HIS 


ut of malice implied, or malice expreſs, it is murder; and that 
is upen the fact is a killing of malice implied, and upon the 


pd conſequently murder. 


Serjeant Eyre pro def. The queſtion is, what degree of ho- 
bcide this is; and I apprehend it to be but manſlaughter ; the 
ſtinction is, that if the killing be of alice forethought, it ig 
urder; if on a ſudden occaſion, it is but manſlaughter z and 
at I take to be this caſe. wee hs Sat 1 


1 


reſolyed, that in point of law words are no proyocation. But if 


mpertinent puppy, Was previous to the ſaying or doing of ary : 


our after the firſt conflict. What was done here by Mr. Gower 


he deceaſed was deſirous to end the matter amicably, the pri- 


do therefore inſiſt that taking it either way, either as a killing 


riſoner's own words coupled with the fact, it is malice expreſs, 


at 
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dr mitigate the ſubſequent killing by Mr, Ozeby. The cafe put 
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compaſſeth to kill another, and doth it ſedato animo: ou: the 


upon a ſudden brawl, ſhiuffling or contention. 3 ft. 57. 
for what he does in a ſudden. tranſport of paſſion; I do admit 


man of honour could put up; and as this was the beginning d 


Tf the priſoner had ſtabbed Mr. Gower upon ſpeaking the wordz 
and Gower had done nothing; I believe it would have bea : 
murder; but here was a regular fight, an interchange of blom, * 
and ſoit comes up to the caſe put in Kelynge 55. of a combat bs 


flame than abate the paſſion, 


into the room when the firſt conflict happened, It appears 
Gower was the readieſt to draw his ſword, it was av 


bh ie Dog a hee 
1 - 
* 
* 
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m 3 Toft. 51. malice, prepenſed is defined to be, when che 


ether hand, manſlaughter is the doing it without premeditatiag 


| The law has ever been indulgent to the paſſions of men: in 
ror brevis eff, and therefore as a madman the party is excule 


that bare words are no provocation; but yet they will ſerve u 
explain the nature of the combat, and ſthew whether it wa 
ſudden or not. The calling the priſoner a raſcal, was what 5 


the quarrel, the fighting was as ſudden as the reproachful word 


tween two of a ſudden heat, where if one kills the other, it l 
but manſlaughter, „ Ae 
The law has fixed no certain time when it ſhall be preſund 
the paſſions of men are cooled. The caſe in 12 C. 86. muſt tak 
up a longer time than this, for there the boy ran three quarten 
of a mile to his father, and told his ſtory, and after that the 
ther provided himſelf with a cudgel, and had as far to go in pu 
ſuit of the other boy : and there is this difference between th 
caſe, and the caſe at bar; that there the adverſary was out 6 
fight, but here he continued in preſence, which muſt rather i 


The words made uſe of by Mr. Geter carry an imputationi 
Mr. Oneby, which might provoke him afreſh ; the telling hin 
was the aggreſſor wis not likely to make an end of the quan 
and that is plain frem the manner in which Mr. Oneby underſta 
them, who would have never ſaid ſo harſh a thing to his fn 
Mr. Gower, if he had been at that time in any degree mal 
of himſelf, » : | 2 


It is not found by the verdict, who began, after Mr. 6 
returned into the room. It is not likely the priſoner began, 
cauſe he had his great coat thrown over his ſhoulders ; and 
to the ſhutting the door, it is ſtated to be done immediately 
Gower's returning, and is likelier to be done by him that © 


drawn, and the priſoner's was not; and ſince it is not 
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To make it murder in the firſt inſtance, it muſt be done with 


aſe was full of wine, and it hit him ſo violently chat he never 
pake more: but for any thing appearing upon the verdict, this 
night be only a ſmall oil bottle uſually ſet upon tables in pub - 
ick houſes, and might perhaps be empty before it was flung, 
he caſe of Mr. Turner, which is taken notice of in Cumb. 407. 
as held manſlaughter upon this reaſon, becauſe the clog was 


ach ſhould enſue. But ſuppoſing the bottle to be as big and 
Ids, full as awgridge's bottle, yet no harm was done by it here, 
Jeet there was in Jawgridge's caſe. Here was no drawing the 


dges to lay the returning the bottle by Mr. Cope out of the 
aſe, and conſtrue the immediate drawing the ſword, as an in- 
nt to ſupply the miſchief, which the bottle might fall ſhort of. 
awgridge's caſe is materially different from this. There the 
dtention from the firſt throwing the bottle was to commit mur- 
r, here it was otherwiſe. There the firſt bottle hit, here it 
fled. There the murderous intent was immediately carried 
to execution, here was a long interruption; "The deceaſed 
eded not have returned, if he had not been equally diſpoſed to 
n thi mbat z and he himſelf ſaid it was a fair combat, which there 
is no pretence to ſay in Mawgridge's caſe. - | 


derjeant Darnall replied. The words on both ſides muſt cer- 
nly be laid out of the caſe; if not, puppy was worſe than 


eby to be the aggreſſor, the condeſcenſion was the greater in 
p; it is no more than lajing, I who have been injured am 
dy to paſs it by, I do not find it was at all relied upon in 


ich he was liable to be corrected: the deceaſed's declaration 
only that he received the wound by a fair puſh. 


„bo drew firſt the ſecond time, I think it ought to be explained 


weapon that would endanger life: the bottle in Maugridge' s 


ot ſuch an inſtrument, from a blow with which it was likely 


cal, becauſe it is the name of a beaſt. If Mr. Gower took 


vord eo inſtante, as Adawgridge did, which occaſioned tha 
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pwgridge's caſe, that the bottle was full: and as to the caſe 
Cumberbach,: the ſervant there had committed a f1ult, for 


r. 6 ; 
gan, ie court ſaid nothing upon this argument, but appointed an- 
z and to be before all the Judges of England. And in Eafer 
Mateh n following it was accordingly argued by Mr. Le for the 


g, and Mr, Ketelbey for the priſoner, to the ſame effect as 
former argument. The priſoner not being preſent in Ser- 
Ian, as he was in court upon the firſt argument, (this laſt 
8 only to have the advice of the other Judges.) 


2 1 H. H. p. 
430. 
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And 12 June following, the priſoner being brought to the 


N * 
r * 
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King's Bench bar, Raymond C. J. delivered the reſolution of te 
court. | | | | 


There has been a great deal of time ſince the trial of the prj 
ſoner, but that has not been ſpent on account of any difficulty in 
the caſe, but by the parties themſelves, in drawing up and ſet. 
fling the ſpecial verdict: it did not come before us till Hun 
term laſt, ſince which we have heard two arguments, and ar 
now ready to deliver our opinions, 3 


| | 2 
And I do now deliver it as the unanimous opinion of all the 
twelve Judges, that the priſoner at the bar is guilty of murder, 


The nation of murder is agreed on all hands to be, the ki. 
ling another of malice prepenſe, that is in other words, a killing 
with a wicked deſign. The malice neceſſary to make the ad 


murder, may be either expreſs or implied; and my Lord Halin ſu; 
his Pleas of the Crown (a), when he is deſcribing what is mae *. 
implied, Jays a great ſtreſs upon the manner of doing the att . 
and therefore puts the caſe of a man exerciſing an unruly hor thy 
amongſt a multitude, where from the circumſtances of the adi 
is highly probable a miſchief may enſue,  *- = | 
| Z | | but 
© Tf a man kills another without any provocation, this is malic Mr. 
implied; for the law ſuppoſes there muſt be ſome latent mala One 
in the party, or otherwiſe he would not be fo barbarous a 
take away the life of another, It may be murder, thoupl A 
words, or even blows paſs between them; and the caſe put tem 
Kelynge, and cited at the bar, is certainly law; that if A. {tri jecle 
Z. B. draws and returns the aſſault, and A. kills B. it is m he « 
der, though A. was upon his defence, and though the ka arg 
was ever ſo ſudden; and upon this principle it was, that A And 
gidge's caſe was adjudged, * Oneb; 
It was ſaid, that Mauugridg“s cafe was à ſingle caſe; 1 Th 
went farther than any cafe betore it; but I take this oppor lerpre 
nity to declare, that we are all of opinion that JMawgridge's he w; 
is law. ö 
c emen Th 
But as that caſe was adjudged murder upon the implied n telling 
lice, We are all of opinion the caſe at bar goes farther, and nd a 
the priſoner is guilty of murder on expreſs malice, of con 
wx | (; "HFS «3 ant 34 ie 55 | thing | 
Nr A general malice againſt any man is expreſs malice wich ave t. 
' gard to that man, Mo. 86. If one man ſays he will t ke had 


imſelf of another, (or as in this caſe) that he will hare / 


Trinity: Term 13 Geo. a 


blood, and a killing-enſues; it is murder. Here is expreſs ma- 

lice before the giving the wound. There was nothing done b 

the deceaſed but what was perfectly innocent: he ſet the half- 

penee to Rich, and not to the defendant; Rich did not reſent 

it, becauſe it was not done with a deſign to affront him, but in 

a jocular way, and could be no foundation for the priſoner to 

turn about in an angry manner and abuſe him. The words re- 

turned by Mr. Gower were not unſuitable to the occaſion; 

though if they had been ever ſo improper, it is certain they ; 2 
would have been no provocation in law. And as to their being 

looked upon otherwiſe amongſt thoſe who eſteem themſelves your 

men of honour, give me leave to ſay, thoſe are miſtaken notions 

of honour, nothing being conſiſtent with honour that is inc z 
ſiſtent with the laws of God or man. | 8 


The next thing that followed after the words,, was the throwy- 

ing the bottle at Mr. Gower magna cum vi, as it is ſtated in the 

verdict, The bottle it is true only touched his perriwig; but 

ſuppoſe it had killed him, will any man offer to ſay it would not | 
have been murder? What Mr. Gower did is not ſtated to be : : 
ſuch an a& of violence as the priſoner's, which is found to be 


done with great force. | 


* 


It was ſaid that Mr. Gower was the firſt that drew his ſword, } 772 ] ; 
but with what intent appears very plainly: it was not to attack 
Mr. Oneby but to defend himſelf; and therefore when he ſaw + | 


Oneby's ſword ſecured, he immediately threw away his own. 


After this they fit down again, and Mr, Gower like a man of 
temper applies to the other in a very proper manner: it was ob- 
jecled, that he thereby made Mr, Oneby to be the aggre ſſor: if 
he did fo, he ſaid no more than the truth, for Oneby began 
firſt both by abuſive language and by throwing of the bottle. 
And it is plain that Mr, Gower did not deſign to upbraid Mr. 
Oneby, but only uſed it as an argument to make up the matter. 


The anſwer that is made to this is the ſtrongeſt evidence of 
expreſs malice, It can admit of no other conſtruction, but that 
he was determined to take away the other's life, 


The calling him back after he was gone out. of the room, and 
telling him 1 had ſomething to ſay to him, ſhews a ſedate mind, 
and a deliberate intention. 'The words young man were words 
of contempt, and the ſomething he had to ſay to him could be no- 
thing but reſentment. He ſtaid in the room after all the reſt, 'to 
are this opportunity of gratifying his revenge, and that -mething 
ks had to ſay to him is explained by the claſhing of ſwords which 

H4 was 


and chey have found there was no reconciliation. 
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vas heard immediately upon the other's return, and the 
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of the door, when he had that fatal opportunity of conyings hi 
malicious expreſſions into execution. 


1 is true that he received three flight wade in wiki engage 
ment. But we think in a caſe of this nature, that an r e 
of wounds will not alter the caſe. 


Theſe are the reaſons why we are all of opinion, that the ki 
ling of we Gower was of . er malice in the PR 


1 ſhall now give anſwers to the objections which were made 
on behalf of the priſoner, and which have been mp m_ 
and conſidered by the Judges. 


It was objected, that this was no more than a ſadden quarre, 
where there were provoking words and mutual affaults; that it 
does not appear the paſſions were ever cooled, and that. indeed 
the law has fixed no time wherein it ſhall be preſumed the heat 
and fury of the party may be allayed, but it is to be left to a jury 


'To this it may be anſwered in the firſt place, that there ca 
be no preſumption in favour of death, Kelynge 27. And there 
fore in all caſes, it lies upon the ſlayer, to extenuate the fad, 
which prima facie is always murder. 


In the next place I'would obſerve, that it is going much to 
far, to ſay that this killing was upon. a ſudden. quarrel ;, but ul 
take the objeQion in its full ſtreugth, I will ſuppoſe it to be ſo 
and then the anſwer I give to it is, that it manifeſtly. appem 
there was à ſufficient time wherein the priſoner might - 
cooled, and reaſon have reſumed her ſeat, becauſe the ſubleq 
aQs appear to be deliberate. 


In caſes of this nature the Judges are to determine what f 
malice, or what is a reaſonable time to cool; and they muſt & 
it upon the circumſtances of the caſe: the jury are judges onl 
of t e fad, and we muſt determine whether it be delle 40 
not (2). Hence it is, that in ſumming up an evidence the 
Judges direct the jury, if you believe ſuch a fact, it is ſo; if 
not, it it other wiſe; en 8d ci a oe a ſpec 


3 


(z) In Rex v. Huggins, poſt. Introd, 0 Diſuwh 2. tes 
$89. Rex v. Dean of St. Aſaph, tide p. 255+ | 
g4 Jun Rep. 428. n. (a). Fo. 


r 
* I P 7 OW R 


Trinity Term 13 Geo. 


1& upon it. There is no inſtance where the jury ever find 

hat the fact was done of malice, or that the party had or had 

ot time to cbol; but that muſt be left to the Judges upon the 

incumſtances of the caſe. In Hallsway s caſe it was left to the 

burt to determine whether the tying the boy to the horſe's | 

ail was not a malicious act. So in the caſe of the two boys 12 Rep. 37c 
ho had quarrelled, and the father ran after one of them and 2 ff. H. p. 

led him, the court, and not the jury, determined whether it 453. 

as malice or not. Palm. 545. See Mr. J. T. 

| | 1/8 this caſe 

As the law has fixed no time when the paſſions ſhall be ſaid bis Diſcourſe 4 

> cool, it muſt, and only can, be determined upon the circum- Homicide, (ec. 

ances of each particular caſe, If any deliberate act appears, *9* 

e queſtion is determined: the quarrelling in a morning, and 

eferring the fight till afternoon, is a deliberate act, that will 


el, ake it murder. Kelynge 27. And the opinicn of the Judges 

it the Lord Morley's caſe was, that if diverſions intervene, of 

eee e parties fall into other diſcourſes, (as they di here for the 5 
en pace of an hour) it will be murder. So in BFemwich's caſe, 


Lev. 180. the declining an immediate encounter, becauſe of . 

e diſadvantage of his high heels, was held to be a deliberate T3 
A, that manifeſted a coolneſs: and the fame has been held, | 

here the parties have debated about the conveniency of place. 

elynge 56. 


If A. ſays to B. I will give you a pot of ale to ſtrike me, and 

. ſtrikes him, and immediately A. kills B. it is murder: for 

„knew what he was about, and deliberated with himſelf how C7741 
might perpetrate the fact, and be at the ſame time (as he 

bought) within the protection of the law. H. P. C. A | 

romp. 49. | {6451 PS. c 4. 4 : 


From all which caſes it appears, that though the law of Eng- O 
nd is peculiarly ſavourable in making this diſtinction with re- 
ard to the paſſions of 19 yet it muſt be ſuch a paſſion as for 


hat e time deprives a man of the exerciſe of his reaſon; and 
uſt & herever it has appeared that he had the exerciſe of his reaſon, 
, 4 is out of the protection of the law, and has been held guilty 


Here was a reaſonable time to cool, and it is plain it had its 
' ration: he was cool enough to diſcourſe for an hour, he de- 
mined in his own mind upon deliberation what he would do; 
dd he declared his intention in thoſe bitter and'deliberate ex- Len 1 
ellions, No, he would not paſs it over, dann him, he would have 4 
1 the young man muſt come back, for he had ſomething to ſay 


The 


The interchange of blows, where there is malice, will mz 
no alteration : it does not, indeed, appear who ſtruck firſt ua 
his returning into the room; but it is ſufficient, that the verdig 
finds no act inconſiſtent with the malicious declaration of tþ 
party; nor can the declaration of the party deceaſed avail i 
this caſe, for that goes only to his receiving a wound in a fa 
manner with regard to the nature of the combat. 


This is by no means to be reſembled to the caſe of Mr. 7 
ner; for there was a provocation, and a blow given with a cg 
that women wear, and from whence it was not probable di 
death could enſue: and this appears to be the material groundd 
the judgment in that caſe, by oppoſing it to Gray's caſe, wh 
was held guilty of murder, - becauſe rhe ſtroke was given with 
'bar of iron. . | 


# The very minute differences obſerved between this and Max 
= gridge's caſe are no way conſiderable ; ſince we are of opiniay 
that here is expreſs malice, and there it was only implied; nt 

that I would have it imagined, we think this caſe materiah 
different from Mawgridge's ; on the contrary, I deſire it may k 

taken notice, of, that we declare otherwiſe, though we adjudg 

.this caſe principally upon the malice expreſſed. 


Upon the whole, this court, with the concurrent opinion 
all the other Judges, do hold, that the priſoner at the bar! 
guilty of the murder of William Gower. 


[ 7759, ] But in juſtice to the priſoner we muſt give him four days off * 
move in arreſt of judgment, and therefore let him be bro 

up on this day ſeven- night. n 2 

And on Monday 19th June he was brought up, and object He 

that there was no joinder of iſſue for want of a fimiliter : but ii 8 
precedents in all capital caſes being in this manner, the objechaſ .. .. 

was over- ruled. And Mr. Juſtice Forteſcue, in a very ſerow „ h. 

ſpeech, pronounced the ſentence for his execution: which mill ,.. 
appointed for Monday 3d Fuly. Upon the morning whereof Wy | 


opened a vein, and bled to death, to avoid the infamy of an e 
ecution, | 
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\RRIR « C. B. in . fire facias brought by huſband and On f forks 
wife on a judgment recovered by her, dum ſola, and the fine upon a 
rire facias alleges, quod pet redditionem judicii prædicti prædicta Sara judgment recy» 
. in virum pred” Fohannem Dodemead. Dem' inde, et pro cauſa, 2m 2 | 
no venue where the plaintiffs were married. And it was inſiſted the plant 
on error by Serjeant Hawkins, that there muſt be a venue as to ned notallegs 
very fact neceſſarily alleged to intitle the plaintiff to recover, „ich marrlags 2 
and here the marriage is the only foundation for the man 


$ join- L. Raym. 1 506. 
ing in this ſcire facias. Thel. Br. 251, 256. Ou. 23» 2 Leu. 8 | 
227. Mo. 527. | | 1 „ 1 


Reeve contra. This is only a ſurmiſe, to which no venue is ne- 
ceſſary. If alien nee be pleaded in abatement, a venue is not ne- * 1 
ecſiry. Call. 6. This concerns the perſon only, and therefore? 
is triable where the action is brought. Beſides, the precedents 
are many of them in this manner. The/, Br, 265, O Br. 
259, 283, 322, 253, 259, 262, 297. 314, 321. Clift, 681. 
In debt upon a bond by huſband and wife it is never alleged. 


At another day Lee for the plaintiff in error cited 35 Hen. 6. 
5 2 Leon. 75. G. Ent. 623. that where it does not come in 
y ſuppoſal, but is poſitively alleged, there muſt be a venue, 1 
He objected likewiſe, that there was a diſcontinuance, The Upon a fei fo- 
demurrer is guνd narratic minus ſufficiens in lege exiflit ad actianem cn, 
manutenend”, and the joinder is, quad vreve bonum et ſufficiens exiſtit leging char the 
ad execution', Ic. which is putting in judgment of the court a 2 _ 
matter not inſiſted upon by the demurrer. Salk, 218, jelnder that the 

r . writ.is ſufficient 
Strange contra, In anſwer to the firſt objection cited more pre- 222 
eedents, Brevia judicialia 204, 238, 240, 252, 253, 258, 256. RS: 
where it is alleged, without any venue, that the plaintiff was „ 
made a knight. RH. 167. a. On a ſcire facias ad cogneſcendum L 776 N 
2 no venue where the releaſe made. Raft. 73. Rg. 
4. 43. 


As to the ſecond exception, it would have been wrong, if we Irche joinder - 

had 2 the defendant's demurrer. I here is no ſuch thing _ __ — oh 

a5 a declaration on a ſcirr facias, the plea is to the writ, and nar- LEY . 

ratio and breve in it Be are the Fane The caſe in Salteld NET 

Was a demurrer in bar to a plea in avatement, which was going 

off from the matter of abatement to the merits' of the cauſe ; 

whereas here the ſingle point always in view is, whether the plain- 
N tiffe 


_ Ipivicual 1 


0 Fide Mic h. 


g— 3 


Trinity, Term 23 Geo. 


' - tiffs ſhall have execution or not. Et per curiam, If the joindy 

| had been otherwiſe it would have been a diſcontinuance : the de 
claration and writ are ſynonymous, and the demurrer 

. wrong, the plaintiff could not demur to it; and as to the fi 
objection, 180 being precedents this way, we think it wel 

„ e ß 


Pariſh clerk is 4 HE plaintiff declared in prohibition, that he was indictel 
* + for an aſſault with intent to commit Sodomy, notwith- 
there deprived. ſtanding which he was proceeded againſt in the ſpiritual court for 
L. Rum. 1507. the ſame offence, and for drunkenneſs. The defendant pleaded, 
6 Geo. 2. that the plaintiff was a pariſh clerk, and that the ſuit there was not 
Pak v Berne, only to puniſh him for the incontinency, but alſo to deprive hin 
| this opinion f his office. Demurrer inde. And in Michaelmas term laſt, z 


ſtioacds 
pot. wy Fa it was going to be argued, the court propoſed to ſtay till the in- 
dictment was tried: and it having been tried, and the defendat 
convicted, and pillored; the court, without ordering the decks 
ration to be amended, granted a conſultation quaad the proceed- 
ing to deprive, and confirmed the prohibition as to any other pu- 
niſhment. They ſaid he was an eccleſiaſtical officer as to every 
thing but his election. Salk. 536. Mar. rot. Salk. 550, 
(1) And over-ruled, Pitis v. Evans, poſt. 1108, Tara v. Harh, 
1 Barr. 367. | . N 
Patterſon verſ. Scott. 1 
t les l TN EBT for rent on indenture laid to be made at Londen, for 
rent where the | the demiſe of lands in Surrey. The action was laid in 
gecd was made, 


or land lies, Lunden; and on demurrer, it was held, that the plaintiff had 
1 Com. Dig. ng to bring it in either, againſt the leſſee ; 2 
v. 61 had it been againſt an aſſignee, who is chargeable only on 


=” " — * 2 — 


—_— 


(1) Barker v. Damer, 3 Mod. S. ©. Thrale v. Corituall,. I Wi 
388 S. P. 80 alſo if brought by 165. But otherwiſe where le 
the aſlignee of the leſſor. Thurſby can bring covenant, il. 

v. Plant, 1 Sand. 237. 1 Lev. 259, „ 


* 
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| N executor libelled in the ſpiritual coutt'for taking a tankard Pet _ 


l 

A hot his conſent, on pretence that the teſtator gave it in wir | 
e defendant if he died of his then ſickneſs. And the court Yide 1 FP. Wa. 
granted a prohibition, this not being a legacy, but a donatio cu ge. f n 

u mortis, the validity whereof may be tried in an action of tro- Chan. 14- 


er. 


F A EE 
5 - N aftion was brought on a Soltheſed contract in theſe The tender of 


words: „ I promiſe to pay to the Duke of Rutland —_— — | 


5 lo, ooo l. upon his transferring to me or my order 1000 4. ca- dhe day char ie 
* * pital South ſea ſtock ſome time on or before the ſhutting of the un be accepted. 
„ * company's books for the next Chriſtmas divide d. r 
*. The tender and transfer wete made at one: but it being the wy 
cl. lay of ſhutting the books, there was mote buſineſs than could hp 
a de tranſacted in the morning, and therefore the books were opened 
er n the afternoon, and ſeveral transfers were made, pon the trial 

ff this cauſe the jury found for the plaintiff, _ But a new trial! 
To as granted, becauſe after the transfer was vacated at one, the 


lefendant might have come and accepted the ſtock: and though 

e general rule of law, that tenders muſt be at the laſt inſtant ß. 
ime, has been broke in upon, and made to relate to the laſt part 

df the day whereon in theſe. caſes the act can be done; yet that 

only out of neceſſity, of which there was none in this caſe (1). - 


Mich. 2. Geo. 2. it was tried at the bar, and the court being * + 
of the ſame opinion, the plaintiff ſuffercd-a.nonſuit (a). (s) 1 Barnard, 


R. 95- 
had - — - £ — e 
= (1) Lancaſhire v. Killingworth, 1 Ld. Rayn, 686. et vide ante 804. 


$33) 458, 579, 832. 


Woadſon uerſ. Nawton . | 

RESPASS for taking and ; diſperſing. à load of fern 6,mmoner ein- 
aſhes : the defendant pleaded, that he was an occcupier not juſtify dif- 
f land in A. the tenants whereof had right of common and cut- 8 by 
Ing fern on the locus in que; and that the plainuff wrongfully grang:r. 7 | 
ame and cut fern and burat it whereupon the defendant came 
nd ſcattered it abvut, prout ei bene licuit. Demirrer inde ; and 

IE | Strang 


a= 
> 
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Debt on a ſpeei- TVE BT on a ſpecialty for the penalty, for not accept 
— and paying for ſtock according to a contract. And th 


ing for tock. 


Nil debetis no him to the action: the defendant pleads ui debet, to which t 


lea. 


Re E. K. error brought in B. R. 


15. 
$ Mod. 106, 
123, 382. 8. 


| ſeveral matters of fact, to intitle him to the action, in relat 


Trinity Term 123 Geo. 
Strange pro def” cited 1 Roll. Abr. 405. pl. 5. that a commong 
may juſtify taking the cattle of a ſtranger damage ſeaſant, g 
abate hedges. 9 Co. 112. 6. 2 Mod. 65. And the diſfereng 
is, where it is the act of che lord, and the act of a ſtrangę 
Lau. 1240. Sti. 28. EE bs 

Sed tota curia contra. For if the plaintiff did him any damag 
he has his action; but after the plaintiff had burnt the fern, af 
thereby converted it to his own uſe ; the commoner has no ry 

to come and diſperſe it. Judicium pro quer. r 


Warren verſ. Conſetmꝑ.. 
Intr. Hil. 8 Geo. rot. 47. 


plaintiff avers performance of every thing on his part to init 


plaintiff demurs, and judgment is given in C. B. pro quer, u 


c. Wearg, In maintenance of the judgment aid, it had been oft 
determined, that ni debet is not pleadable, where the action 
founded upon the ſpecialty : and the reaſon is, becauſe the & 
fendant may either rely upon it, that it is his deed, and he 
perſormed it; or it is not his deed, and he is not bound to pe 
form it: whereas nil debet (if it ſhould be allowed) will give l 
the opportunity of meeting the plaintiff both ways. 


Raby contra, Where the plaintiff, in order to maintain his 
tion, muſt neceſſarily aver a matter in pais, (as in this cak 
mult a readineſs on his part) ni debet is pleadable. Salk, 2 


565. 10 H. 7. 24. 6 Mod. 127. . 


Eyre J. thought the plea might be maintained on that diſli 
tion, ſed cæteri contra. Adjournatur. And e 


Mich. 9 Gee. Serjeant Whitaker pro quer in error: argued, 
mil debet is pleadable in this caſe; "becauſe the plaintiff mult 


to his own readineſs, and the defendant's default. 5 Ce. 
21 H. 7. 14. Keilw. 153. b. In account before auditon 
debet may be pleaded. 49 E. 3. 8 H. 6. f. 5. 80 where 
aſſignee of commiſſioners of bankruptcy brings an action, be! 
out ſeveral matters of fact, which he muſt prove upon nil 4% 


W. 


Trinity Term 1 3 Geo. 


TWearg contra. This action is for the penalty, and the reaſon 
hy nil debet is not allowed is, becauſe the action is founded on 
\ ſolemn a thing as the deed of the party; and the court will 
ot ſuffer a man to plead other matter, till he has admitted it to 
his deed ; and the party has his election, either to confeſs 
d avoid or deny, whereas this iſſue involves them all, The 
ſe of a penal ſtatute is not founded on the deed of the party: 
d that of an arbitrement, or an account, may have no writing 


1 Geo. Sir Robert Raymond coming into court before judgment 
as given 3 it was argued a third time by Mr. Reeve and Ser- 
ant Darnall. 4 


Reeve pro querente in errore. The plaintiff below hath ſpecially 
gued it for cauſe of demurrer, that the general iſſue is not 
eadable in this caſe. It muſt be admitted, that the plaintiff 
duld not maintain debt, without ſhewing the articles, and a 
each, to intitle him to the penalty: and that differs it from the 
ſe of a bond with a condition, where the condition being for 
e benefit of the defendant, he muſt ſhew a performance of it, 


e mixed; and it does not come within the reaſon of an obliga- 
pn, where prima facie the defendant is eſtopped to fay there is 
debt; upon which difference all the caſes have gone. 21 H. 
14. Bro. ue join. 23. 2 Keb. 347. 11 H. 7.4. be 45 E. 
4. 6. 46 E. 3. 1. 5. 1 Saund. 38. Cro. Car. 513. Huti. 
dg. Heb. 244. 3 Lev. 170. In the caſe of Barrat v. An- 
ew, Mich, 2 Ann. Holt C. J. held, that in debt againſt an 
Iminiſtrator, ſuggeſting a devafavit, nil debet was pleadable, 
dd there matter in fact and matter of record are both joined. 


E Serjeant Darnall contra. J agree, where the action is founded 
1. 2 matter intirely dehors the deed, nil debet is pleadable; ſuch are 


capes, levy per diſtreſs, entry and expulſion, which are the git 
the action, and the judgment or deed is only uſed as an in- 
cement: and ſo it is in actions for a penalty given by act of 
lament. But this action is grounded intirely upon the deed, 
lich is quaſi a bond, and all the reſt is in the nature of a condi- 


* dn, The breach here is aſſigned upon the deed. 2 Saund. 344. 
1 N ardr. 332. Salk. 565. Keilw. 47. | | 
| If this plea be allowed, it will make it very difficult and expen- 
for 2 plaintiff to recover. He- muſt look every way, and 
— nſider from how many quarters he is liable to be attacked. 
hel muſt be prepared to prove the execution of the deed, the re- 
| 


Itry of the contract, the opening the books, a tender and re- 
a, before he can ſo much as put it upon the defendant to an- 
ſwer 


it. Curia adviſare vult. And afterwards in Micbhaelmat term 


d ſhall not plead ui debet, Here matter en fait, and in fact, 


779 
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98e Trinity Term 13 Geo. 


ſſwer him z and if he happens to get through all this, the de- 
fendant may ſurprize him, by giving in evidence uon cumpor, di- 
reſs, releaſe, or many things of that nature : or if a plainif 
mould be prepared io meet him in all thoſe inſtances, yet it mul 
be a pretty large debt that can make it worth his while to be at al 
that expence. Theſe inconveniencies may be all avoided, by dif 
allowing this plea; and no inconvenience can follow to the de. 
fendant, ſince the act for the amendment of the law has given : 
hberty to plead ſeveral matters. 22 c 


Curia adviſaure vult. And this term it was argued fourth tine 

by Mr. Fazalerley and Serjeant Chapple, who inſiſted on the 

(4) Seth common caſe of a bail bond (a) where it is not allowed to plea 
| — _ mil debet : which the court thought a caſe in point, and ſaid that a 
pang Rer. this is a plea vaſtly moſt advantageous for a defendant, it would 
have been often attempted ; but that it was a general notion, i 

would not be allowed. The judgment of C. B. affirmed (1). 


(1) Hart v. Weſton, 5 Burr, 2586. 2 Black. 683. 8. C. Gt. ar. 


us 


M ichaelmas Term 


1 Georgii 2. Regis. In B. R. a 


. t > 2 
Sir Robert Raymond, Kat, Lord Chief Fuftice, 
Sir Francis Page, Knt. | 2 


James Reynolds Eſq. 5 | Tufticer, © 
Sir Edmund Probyn, Kut. . | 
Sir Philip Yorke, Knt. Attorney General, 2 * 


Charles Talbot, E/; Solicitor General. 


— 


Hunter verſ. Sampſon et a manucapt. Yardley. 


DARKER moved to ſtay proceedings againſt the bail, Will not ay 
pending ercor by the principal, upon the terms it was done — ball 

pon in Myer v. Arthur, ante 419. But it appearing here, that pending error 

ail was not put in upon the writ of error, ſo as to make it an d * Linker 

dſolute ſ#perſedeas ; the court refuſed it, ſaying they would not — 

o one ſtep farther than the caſe of Myer v. Arthur, | 


Holiday ver/. Fletcher, 


HE declaration ran thus : 4. H. queritur de P. F. admi- Tn; 3: calling 
k gs? \ e defendant 
niftratore omnium et ſingulorum bonorum jurium et creditorum 
e fuerunt B. F. nuper viri ſui defuncti qui obiit inteflat', c. To the __ 
ich the defendant demurred, and ſhewed for cauſe, that there uy . beds 
35 no averment that adminiſtration was committed to the de- alty averment. _ 
Fan, it being common towards the end of the declaration to 1 
V cui quidem P. F. adminiſtratio, Qc. commiſſa fuit. And Mr. oh . 
Far i def” cited Cro, Fac, * I Sid; 228. 2 Vent. 84. 


adminiſtrator im 


* 
— 


Michaelmas Term 1 Geo. 2. 


Litt. Rep. 80, Sir T. Jones 1. Bro. Adin. 1 ee 
Sed per curiam, There is a material difference betwyen decſag. 
tions in this court, and in C. B. where the beginning of the de. 
claration is only a recital of the writ, J. B. ſummonitus- flit al 
reſpondendum C. D. whereas in B. R. it is A. B. queritur de (, 
D. Here it is ſufficiently alleged, ſo as to be traverſed ; ani 
the word exiſtente muſt be underſtood. 9 H. 5, 6, 7. Phu. 
192. 2 Saund, 61. Judicium pro quer's | 
1 


PP wed .coc 


Studley verſe Sturt. 


2 H E writ was returnable on Wedneſday, and the bail bond 
e wa of was aſſigned on the Monday following; and the cout 
for bail. _ held the plaintiff was too ſoon by a day, for that- Sunday was nd 
2x Barnard. B. R. to be reckoned, ante 86, poſt. 914. 


Chambers ver/. Robinſon. | 


There cannot be T HE defendant after judgment ſurrendered himſelf in 

1 ee ck charge of his bail, and lay two terms without being 

a ſecond judg- in execution: during which time the plaintiff brought an adu 

ment. And after of debt upon the judgment, and after a recovery in that act 

defendant has P } . mY 

two terms wich- the defendant lay two terms more, without being charged: a 

out being charg- the plaintiff brought another action of debt upon the ſec 

ed, he hall be judgment, whereupon the defendant moved for a ſuperſedes 

the = te to the two firſt actions, and that common bail might be accept 
in the laſt. And upon conſideration both were granted: iti 
agreed, that in the firſt action of debt on judgment ſpecial 
might be required (1), but the court ſaid it would be a hand: 


oppreſſion if they carried it any farther. 


(1) Wright v. Kerſwill, Barnes 1039. De La Cour v. Read 1 
376. Vide Hall v. Howes, poſt. Black. 278. 


Dominus Rex verſ. Powell, 


* = * 


; 2 — T was held that proceedings on an information in natvi 
"of the King. a quo warrants are not abated by the demiſe of the crow 
$ Mod. 165. | 

3 Bro. Pas Ca. | 

r Wilſon ver/. Wilkinſon, 

: not S. P. : 2 
— gope 2 E L in the ſpiritual court for tithe of wool : the del 

1 — ant pleaded, that by ancient uſage in the pariſh the tin 

and not by the Wool was paid by the pound, and not by the fleece; and ® 

* | 3 | 


* 


: 


Michzelimas Term 1 Geo. 4. 

ed for a prohibition, as being a modus. But the court 
wary ode not 047 a only a different manner of computing 
the quantum, wherein it 1s agreed that the tenth part is to be paid 


v 


in all events. The prohibition was denied, 


7 


Earl of Aylesford's Caſe. In Cane. 


HERE was a parol agreement for a leaſe of twenty - one Statute of frauds 
years, upon which the leſſee entered, and enjoyed for fix — 
ears, and then the Earl brought a bill againſt him io oblige him ment js executed - 
o execute a counterpart for the reſidue of the term. The leſſee in gar. 
leaded the ſtatute of frauds and perjuries, which on argu» 

nent was over · ruled, the agreement being in part carried into 

xecution (1). | 


— ot... — 


(1) That equity will enforce 
he performance of a parol agree- 
dent carried 2 into ex- 
tion, notwithſtanding the ſta- 
te of frauds, Fide Hollis v. 
iteing, 1 Vern. 151. Hollis v. 
dwards, ib. 159. Butcher v. 
apely, ib. 363. Pyke v. Williams, 
Vern. 455. Foxcraft v. Lifter, 
456. Gilb. Eg. Rep. 4 11. S. C. 
mas v. Bayley, 2 Vern. 627. 
puage v. Fofler, 9 Mod. 37. 
rd Pengal v. Roſs, 2 Eg. Caſ. 
br. 46. pl. 12. Anon 4 Geo. 1. 
x. Abr. Tit. Contratt, (H.) Ca. 


426. Clerk v. Wright, 1 Atk 
12. Laces v. Mertins, 3 Ath. 4. 
Gunter v. Halſey, Amb. 586. 
Whaley v. Baginall, 6 Bro, Par. 


Ca. 45. Whitbread v. Broekhurft, 


1 Bro. Chan. Caf. 404. It is ſaid 
in Smith v. Turner, 2 Eq. Ca. Abr. 
49. pl. 23. and Seagood v. Meale, 
Prec. in Chanc. 564. That if 
the leſſee had been put to no ex- 
pence, a promiſe of a leaſe, m_ 
accompanied with poſſeſſion, wou 

not be ſufficient to oblige the 
leſſor to execute a leaſe. But in 
many of the caſes above cited, it 


z. anon. id, ib, Ca. 40. Lockey ſeems to have been held other» 
Lockey, Prec. in Chanc. 519. wile, N 
ad v. Meale, ib. 551. 'ante 


Dacoſta and the Ruſſia Company. 


P ON a mandamus to admit him into the company, a ſide p,aice on 
bar rule was obtained to return the writ z and upon mo- mandamus's, 
n in court that rule was ſet aſide, becauſe there ought to have 1 l B. R. 
n an afſidavit of ſervice of the writ: then a new rule was 24. 8. C. 
red for, and oppoſed, becauſe this not being a caſe within the 
iamus act (a) the plaintiff ought to go the old way by alias (a) 9 Aan. cap» 
pluries, But the court held that not neceſſary, and made a 20. 
eon the company to return the writ in four days. Strange 
fecietate, . | | p 
12 


Freſcobaldi ver. Kinaſton. 


Where two join A Writ of error was brought by two executors, of a judg. 


in a writ of er- ment againſt them, ad grave damnum of both. A ſein 


2 2 * facias was taken out, and a ſcire fect returned. And then one of 


errors, the court the plaintiffs in error moved for time to aſſign errors, till there 


will give the | x 
es diene d could be a ſummons and ſeverance of the other; upon an aſh. 


ſummon and ſe- davit that the other executor was in the intereſt of the defendant 


3 in error, and would not join. And time was given accordingly, 


8 B. R. And afterwards upon argument the cafe appeared to be thus: 


4 23. 8. S. 

7841 Error of a judgment in C. B. in caſe upon ſeveral promiſe 
. 8 againſt two executors on a promiſe by their teſtator. They 
and one under plead quod ipſi non afſumpſerunt. To which the plaintiff demun 
age, they may and for want of a joinder there is judgment by default, upon 
8 ee which a writ of inquiry iſſues, and damages are aſſeſſed with 
wanna gut coſts: Then there is a judgment for the damages de bonis teat * 
ene may ap- rig; and as to the coſts, de bonis propriis, they are remitted, 
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pear by attorney Upon error in B. R, one executor only appears, and prays ſun- ( 

| — * mons and ſeverance of the other, upon which there is a md 
ment quod ſequatur ſolus ; and then he aſſigns for error, thats e 

was an infant, and has appeared by attorney; and in nullo g hai 


ratum is pleaded. | 


Mich. 13 Geo. 1. Reeve pro quer in errore argued, that in nu 
et erratum had admitted the infancy, and therefore it wa efer 
to be taken up as a point of law, I agree, if execumff as 
were plaintiffs, he of full age might make an attorney for both ever 
but the diſtinckion has always been, that where they are pl. 
fendants, he cannot: for there if he miſpleads, there are colWpcci: 
de bonis prepriis, for which he muſt have an action * bs 
guardian, which he cannot have againſt an attorney. When 
when he is plaintiff, he pays no coſts. 2 Cro. 420, 441. 1 e ca 

Abr. 287. : ble of 


Executors are conſidered as diſtin perſons, and thereſa 

may ſever in their pleas. 1 Roll. Abr. 229. And ſo it was che |; 

oo 20. in the caſe of Balduin v. Church, Hil. 2 Geo. in B. R. (a). dun. 
# 8 2 being joined with another of full age ſignifies nothing, for" 
is a perſonal privilege. 2 Saund. 212. 1 Leu. 299. Sli. 316 


Strange contra. In reaſon there is no difference between b 
plaintiffs or defendants. As he pays coſts if a defendant, le 
amerced pro falſo clamore if a plaintiff, If a plaintiff, he mf 

_ barred of his demand, as well as have a final judgment 5 


Michaelmas Term 1 Geo. 2. 


kita where he is defendant. Where there are two executors, 
they make but one repreſentative of the teſtator, and the ſuit is 
in auter droit. Cro. El. 541. An infant fole executor ſued by 
attorney, and held well, and the judgment affirmed. Show, 
169. Two avow as bailiffs, and one being of age, it was held, 
that he might make an attorney for both; and Holt C. J. faid it 


might make an attorney for both, as well as diſpoſe of the whole 


one attorney ſhall ſerve for all. 


fant defendant is charged with coſts ; yet he can ſuffer no damage 
here, becauſe the coſts are remitted. 1 Roll, Abr. 784. pl, 5, 
6, 1 G. 162. 8 C. 35. | | | | 


Reeve replied. The caſe in Cro. El. 541. is denied in Cro. 420. 
nd as to the caſe in Shower, it is within my admittance, for 
zyowants are in the nature of plaintiffs. a 


C. J. This caſe requires great conſideration. No caſe has 


e caſe in Stiles is in point to make it bad. Where they are 
plaintiffs, it is not to be doubted but all might appear by attor- 
ey. One executor it is true may make an abſolute diſpoſition 


ly; whereas if they are defendants and do not make a good 
efence, it is a devaſtavit in all. Here it appears, a good defence 
ras not made, for the attorney has pleaded a plea which could 
ever bring the merits in queſtion; and this being an action on 
mple contract, he may be prejudiced by not pleading debts upon 
peclalty. - | 


Ferteſcue J. 1 think this caſe ſtands upon a different foot from 
e caſe of an infant ſole executor. For if one executor can diſ- 
lc of the eſtate in ſpite of the other, why may not he do an act 
a leſs nature in appointing an attorney for both, which is only 
ving a bare authority. Executors ate but one perſon in the eye 
the law ; and it is abſurd to ſay, the executor is of full agg, 
d under age, at the ſame time. There is no reaſon given for 
e opinion in Stiles, and the caſes in Sher and 2 Saund. are 
ce: and.if there be no real difference between being plaintiffs. 
dd defendants, (as I think there is not) then the latex authorities 
© azainſt the caſe in Stilen. If an infant executor brings trover 


caſe of Haller v. Delander (a); and I do not ſee why he may 


ple. 


eſtate. There is a neceſſity (ſays he) for all to join, and therefore 


any part of the eftate, but then it will be a devaſavit in him 


don a converſion in his own time, he pays coſts, according to 
t be as liable to be hurt by a * or replication as well 9 


Rb: 


would be the ſame with the caſe of two executors, where one 


But whatever might be the law in other caſes, where the in- 


deen cited to make this good, where the infant is defendant. But 


» Con. Bis 
Tit, Admini- 
(1 10 } 

1. „ 4. 
(L 3.) 


a) Caf. Terpy. 


— —— 
? 


. — 


ſole executor defendant, it ſeems to be agreed that he could not 
| ſupported upon is, that being joined with one of full age alten 


L 786. 1 


infant under the power of one who is not anſwerable to him, a 


J. R. eannot 
receive a fine 
* ſet by inferior 
court (x). 
þ | Seſl. Ca. p. 
2 no. 262. 
„. 


but a different 
point. 


= 
5 : 
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to the other point. } 


„ 


Michaelmas Term 1 Geo: 2. 


Reynolds. J. It will be pretty difficult tq adjuſt the reſolutions 
which have been cited on both ſides, with the general reaſon of 
the law ; where the general rule is, that no infant can appear by 
attorney (1). And that proviſion for his ſecurity will ſignify no- 
thing, if another may make an attorney for him, If he was a 


appear by attorney; and the only point this is attempted to be 


the caſe. Now if they were obliged to appear as one perſon, [ 
ſhould think it might be well ; but it is certain they are not oblige 
ed to do ſo, for as they may ſever in pleading, ſo one may appear 
by attorney, and the other by guardian; which ſhews that to 
many purpoſes they are not one perſon in the eye of the lay, 
But — cd cannot ſee the ſubſtantial difference between 
their being plaintiffs and defendants. And ſince it is admitted 
to be well in the caſe of plaintiffs, it goes a great way with me a 


Probyn Juſtice, the law has always been Jealous of putting 1 


a guardian is, There is this difference between their being plain 
tiffs and defendants; that as plaintiffs they cannot ſever in de 
claring, which they may do in pleading as defendants. 


After this argument it ſtood upon a curia adviſare vult, till thi 
term, when Sir Francis Page being come into Juſtice Forteſeu's 
place, it was argued again upon his account; and upon the a» ra 
gument he and the Chief Juſtice were clearly of opinion, that the 
judgment was erroneous: and Reynolds Juſtice ſaid, he had car 
ſidered it more ſully, and was of opinion he could not appear ij 
attorney, though another was joined who could: and Proj 
Juſtice concurring, the judgment of C. B. was reverſed. 


lili 


fen er 


(1) Power v. Jones, ante 445. 


Dominus Rex. verſ. Elliot. 


H E juſtices of a borough committed the defendant f 
non-payment of a fine ſet on him for a contempt in cou 

The defendant brought a habeas corpus, and the court held ! 
ood commitment; upon which he offered to pay the fine! 
K. but they ſaid they could not take it; he muſt be rem 
ed, and pay it below. | 


— 


2 _—Y —_— * 


1 22 — a —_ 


(1) Neither can it ſet one where the juſtices have negledlel 
Rex v. Elevell, pofl. 796. i 
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Smith ver . Fuller. — 


I ROK of x judgment in G. B. in caſe for ſcandalous _ Where the de 


words, of which four ſeveral ſetts were laid in the decla- — * > 


ation. Upon Not guilty, the jury find for the plaintiff as to one part, there mu 
et of Bon ns e 6 Pr as to all the reſt; and there be 2judgmen 5 
a judgment for the plaintiff as to the damages and coſts of- mn 3) 
uit, 7 2 | ©. Is brought, the 
| record may be 

On error in B. R. it was objected by Strange, that there ———_ 
ught to be a judgment for the defendant as to the words  of..Cited And. 386, 
hich he is acquitted, that he may plead the acquittal in bar of 8. S. - 
ny other action. 1 Roll. Abr. 771. pl. 18, 20. 772« Pl. 26. Amenament. 
Roll. Rep. 293. 1 Keb. 488. 2 Saund. 250. 1 Saund. 28 1. (R.) 473. 
Co. 58. Co. Ent. 287, 304, 537, 676. and the plaintiff 
ould be amerced pro falſo clamore as to ſo much. In the caſe of 
ench v. Dalton, Paſch. 3 Geo. 1. in ejectment there was (inter 
ia) a verdict for Mountain, and a releaſe of that, and it was 
ng debated, whether it was neceſſary to have judgment in that 0 787 505 
ie for the defendant; but it was taken for granted that there Nee 
uſt have been one, if there had been a verdict for him. | 


The court thought the judgment was not to be ſupported, but 
tit off on the importunity of the defendant in error, who ,» 
en applied to C. B. and moved to amend the record by the 
rdict: and after a rule to ſhew cauſe, the record was amend=- 
I, anda judgment added, that quead the words of which the 
fendant was acquitted eat inde ſine die, and the plaintiff in mi- 
icordia, &c, And then tlie King's Bench was moved to amend 
record there, and afterwards the judgment was affirmed, - 
Fey 4 | 


ic Caſe of John Bennet, Eſquire, one of the Maſters of 
the High Court of Chancery. 


it was moved for a rule on the ſheriff to pay Mr. Bennet a uten again 
pr's rent, purſuant to 8 Ann. c. 14. But it was held, that an under-leee. 


I 4 g * 
. wh * ** : a N 1 . F 6 E - C 
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| 787 
7 


White ve. Woodhouſe, 


cannot bring Chaiſe let to hire; the court refuſed to let the defendant 
row Og bring money into court, and diſcharged a rule which had been 
- 3 Barnard. B. R. obtained as of courſe for that purpoſe : and the Chief Juſtice 
25. S. C. ſaid, the firſt motion to bring money into court was in Keylinge, 

| time, and introduced to avoid the hazard and difficulty of plead- 


ing a tender. Strange pro quer. 


— 1 ſpecial action upon the caſe for immoderately driving t 


— 8 


— —„- 
11 


(1) Vid: Hallet v. Eaft India payment of money into court i 
Company, 2 Burr. 1120. asto the regulated, 
principle by which permitting the 


Turvil ver/. Aynſworth, 


Kay variation in 1 N an Aion upon a South-ſea contract, the plaintiff declared 
it was for ſtock in the company trading ad maria Auftri 
-wocat! the South-ſea company. It was inſiſted on at the trial, tha 
Auftralis was the proper word, without an i, and therefore the 
L. Raym. 2525. evidence did not ſupport the declaration: and it was agreed t 
= ner take a verdict for the plaintiff, and to apply to the court : and 
0 . » . 

exception, after a great debate a new trial was granted; for it was a diffes 
ent corporation, and if the word Auftrial” was to be rejected, i 
L 788 ] ould not do, for then it would be a company trading to i 
| ſeas, whereas they trade in the South Scat only; and the An 
vocat the South-ſea company, will not do, where there is a p 
per Latin word which is not made uſe of (1), Fames Ofboril pr 

caſe, 10 G. 130. 5 | 


The plaintiff afterwards had leave to amend his declaratio 
upon payment of coſts. 


fatal. 
7G.1. f. 2. 
e. 1. 


1 DI eren, 


— „ — 


(i) Mr. Douglas in a note in a guere of the authority of . 4 
his valuable reports to Rex v. caſe, er vide Williams v. Ol, 
May, n. 194. n. 253. makes a 889. 


— — — — 


A s. guad. I N an indiftment for exerciſing the trade of a Salter ( ud 
> Sell. Ga, p. was held well, though not mentioned in the ſtatute 5 H 
1 Mod: l. ©. 4» 1. Lev. 243. 1 Sid. 367, 2 Keb. 582.) the ſtie d 
1 Barnard. J. R. > bes 


4 a " . * K . * 
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King was Magne Britannie ; and the trade laid to be exerciſed” 
t the time of the ſtatute infra hoc regnum muſt refer to Magus | 
Britanniæ, whereas by the words of the ſtatute it muſt be uſed in 
ngland ; and for this fault the indictment was quaſhed, And Ras. 
o was a former indictment, Rex v. Pariſh, Trin. 13 Geo. 1. (1). 


1 _ — 


a 


(1) Rex v. Horch, 8. P. ante 552. 


Dominus Rex ver/. Street, 


- A N order of baſtardy was made, to pay ſo much weekly, till Weis 2 
| the child was nine years old, if it ſhould ſo long live. t nine, if it mould 
r cur?, It is a good order, for we cannot intend it able to o long live, 
rovide for itſelf ſooner (1). Caſes of Sett. 2 
1 2 Rem. p. 124. 
no. 171, Shaw. P. L. 65. 1 Seff. Ca. p. 296, 50. 233. 1 . R. 31. S. C. 


— 


* 


(1) Smith's caſe, 1 Bott by Can. 434. . 584. 


Dominus Rex ver/, Curl. 


NFORMATION exhibited by the attorney general againſt An obſcene”  _ 
the defendant Edmond Curl, for that he exiſtens homo iniquus _ s quits | 
ſceleratus ac nequiter machinans et intendens bonds mores ſubditorum 1 Barcard, NR. 
jus regnt corrumpere, et eos ad nequitiam indycere, quendam tur- 29. 10S. Traps 
m iniguum et obſcenum- libellum intitulat' Venus in the cloiſter, or 3 1 
be Nun in her ſinoct, impio et nequiter impreſſit et publicavit, ac 

primi et publicari cauſavit, (ſetting out the ſeveral lewd paſſages,) 

malum exemplum &c. And of this the defendant was found 

ity. And in Trinity term laſt it was moved in arreſt of judg- 

ent by Mr. Marſh, that however the defendant may be pu- 

ſhable for this in the ſpiritual court as an offence contra bonos 

res, yet it can't be a libel for which he is puniſhable in the tem- 

ral court. Libellus is a diminutive of the word Liber, and 

s libellus from it's being a book, and not from the matter of 

$ contents. In the caſe de libellis famgſis my Lord Coke ſays, dS 
at it muſt be againſt the publick, or ſome private perſon, to 4 
alibel ; and I don't remember ever to have heard this opinion. [ 789 ] 
ntradicted, Whatever tends to corrupt the morals of the 

ople, ought to be cenſured in the ſpiritual court, to which | 
operly all ſuch cauſes belong: what their proceedings are I am a 

anger to; but for me tis ſufficient to ſay, I don't find any caſe — 
5; eccin they were ever prohibited in ſuch a cauſe ; in the reign © 
jc of King Charles the Second there was a filthy run of obſcene. 

rings, for which we meet with no proſecution in the temporal 

Courts; 


1 


i (s) Fort. 98. 


G- 


178. T. 121. 
Gilb. Rep. in 


there is any other way of punifhing the defendant; for if the 


law, as it tends to corrupt the morals of the King's ſubjedy, 


Clendon, there was a ſpecial verdict on a libel about the Trinty 
nud it was not made a doubt of in that caſe, 
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courts ; and fince theſe were things not fit to go unpuniſhed, it 
is to be ſuppoſed that my Lords the 7 473 animadverted upon 
them in their courts. In the cafe of The Deen v. Read (a), 
6 Ann. in B. R. there was an information for a libel in writing 
an obſcene book called The fifteen Pleagues of a Maidenhead, and 
after conviction it was moved in arreſt of judment, that this wa 
not puniſhable in the temporal courts ; and the opinion of Chief 
Juſtice Holt was ſo ſtrong with the objection, that the proſecu · 
tor never thought fit to ſtir it again. 


Mr. Attorney General contra, I do not obſerve it is pretended 


ſpiritual court had done it, inſtances might be given; and it i 
no argument to ſay we meet with no prohibitions; ſuch a way 
of arguing would conſtrue them into all ſorts of juriſdictions. 


What I inſiſt upon is, that this is an offence at common 


and is againſt the peace of the King. Peace includes good order- 
and government, and that peace may be broken in many in- 
ſtances without an actual force. 1. If it be an act againſt the 
conſtitution or civil government; 2. If it be againſt religion; 
and, 3. If againſt morality. K 2 


1. Under the firſt head fall all the caſes of ſeditious wordsd 
writings. 2 Roll. Abr. 78. pl. 2. 1 Vent. 324. 3 Keb. 841. we 
and the caſe of The Queen v. Bedford, Mich. 12 Ann. whole 
treatiſe of hereditary right was held to be a libel, though it cor dd, 
tained no reflection upon any part of the then government. ual 


2. It is a libel if it reflects upon religion, that great baſis d 
civil government and ſociety ;, and it may be both a ſpiritual aui Ch 
temporal offence. Co. Fac. 421. 2 Roll. Abr. 78. pl. % 
1 Vent. 293. 3 Keb. 607, 621. In -Tremaynes Entries 218 
there is a ſentence to have a paper fixed over the defendants hi: 
head, intimating that he had uttered blaſphemous words tens 
ing to the ſubverſion of government. There is one Hail now 1 (oc: 
cuſtody on a conviction as for à libel intitled A Scher Reply t i 
Merry Arguments about the Trinity, and Paſch. 10 Ann. Regine "if 


3. As to morality. Deſtroying that is deſtroying the peace Y 
the government, for government is no more than publick ord 
which is morality. My Lord Chief Juſtice Hale uſed to f 
Chriſtianity is part of the law, and why not Morality too? | 0 
not inſiſt that every immoral act is indictable, ſuch as telligt 


. * N 2 : 
* ' ; 
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like; but if it ĩs deſtruQive of morality in general, if it 
ws — may, affect all the King's n it then is an offence _ 
f a publick nature. And upon this diſtinction it is, that par- 
cular acts of fornication are not puniſhable. in the temporal 
urts, and bawdy-houſes are. In Sir Charles. Sedley's caſe it 
as ſaid, that this court is the Cy/fos morum of the King's ſub . 
ds. 1 Sid. 168. And upon this foundation there have been 
any proſecutions againſt the players for obſcene plays, though 
ey have had intereſt enough to get the proceedings ſtayed he- 
re judgment. Tremayne's Ent. 209, 213, 214, 215. 3 vol 
ae Trials, Lord Grey's caſes... + foe it to 


Ly onal | - hf 
Mich. 10 W. 15 Rex v. Hill, the defendant was indicted for, 
inting ſome obicene poems of my Lord Rochefter's, tending to 


— 


ved; which he would not have done if his counſel had 
ought it no libel, | 1 


The ſpiritual courts puniſh only perſonal ſpiritual defamation 
words; if it is reduced to writing, it is a temporal offence. 
lt, 552. Mo. 627. and it is puniſhable as a libel. My Lord 
le in the caſe de libellit famgſis had nothing in view. but ſcanda- 
us defamatory libels. Libellus is not always to be taken as a, 
chnical word; in this caſe it may ſtand as an obſcene little 
ok, And as to the caſe of Read, there was no judgment, but 
went off upon the Chief Juſtice's ſaying, Why don't you go 
the ſpiritual court; which was giving a falſe reaſon for that 

dden opinion, now it appears there is no inſtance of, the ſpi- 

ual court's intermeddling, where it is reduced to writing or in. 
int. : | 


Chief Juſtice, I think this is a caſe of very great conſequence, 


e no great difficulty of it. Certainly the ſpiritual court has 
thing to do with it, if in writing: and if it reflects on relis, 
dn, virtue, or morality, if it tends to diſturb the civil order 
ſociety, I think it is a temporal offence. I do not think /bellus. 
always to be taken as a technical word, Would not trover 
de quadam libello intitulaꝰ the New Teſtament, and does not 


” 


{piritual court proceed upon a libel ? 


Firtiſcue J. T own this is a great offence, but I know of no 
by which we can puniſh it. Common law is common uſage, 
where there is no law there can be no tranſgreſſion. At 
mon law drunkenneſs, or curſing and ſwearing, were not. 
ſhable; and yet I do not find the ſpiritual court took notice 
em. This is but a general ſolicitation of chaſtity, and not 

indictable. 


- 


oy 
£5. * 
A 
: 
2 
© 
* 
o = 


e corruption of youth; upon which he went abroad, and was. 


pugh if it was not for the caſe of The Queen v. Read, 1 ſhould” 


791 1 


- rality are of ſpirituat cognizance only but then thoſe are par 


[ 792 ] 


cafe was but a ſmall ingredient in the 2 of the courh 
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indictable. Lady Purbeck's caſe was for procuring men aud 
women to meet at her houſe, and held not indictable, unleſs there 
had been particular facts to make it a bawdy-houſe, To make 
it indictable there ſhould be a breach of the peace, or ſomething 
tending tv it, of which there is nothing in this caſe. A libel u 
a technical word at common law, and I muſt own the caſe of the 
Queen v. Read ſticks with me, for there was a rule to arreſt the 
judgment nf. And in Sir Charles Sedley's caſe there was 2 
force in throwing out bottles upon the people's heads. 


Reynolds J. It is much to be lamented if this is not puniſſa- 


ble: I agree there may be many inſtances, where acts of imm 


ticular acts, where the proſecution is pro /alute anime of the 
offender, and not where they are of a general immoral tendency; 
which I take to be a reafonable diſtinction. Read*s caſe is in- 
deed a caſe in point. But I confeſs I ſhould not have been af 
that opinion. Libellus does not ex vi termini import defamation, 
but is to be governed by the epithet which is added to it. This 
is ſurely worſe than Sir Charles Sedley's caſe, who only expoſe 
himſelf to the people then preſent, who might chooſe ' whether 
they would look upon him or not ; whereas this book goes al 
over the kingdom. Drunkenneſs and ſwearing were puniſh 
able in the ſpiritual court before the acts which made them tem- 
poral offences, and in which the juriſdiction of the fpiritual court 
is ſaved, 7287 


Probyn J. inclined this to be puniſhable at common law, « 
an offence againſt the peace, in tending to weaken rhe bond 
of civil ſociety, virtue, and morality, But it being a caſe d 
great conſequence, it was ordered to ſtand over for a further u- 
gument. ö 


And this term Page J. being come into the King's Bench in 
the room of Juſtice Forteſcue, it was to have been ſpoke to by 
Mr, Solicitor General and myſelf. Bat Curl not having attend 
me in time, I acquainted the court I was not prepared: and 
want of being ready proceeding from his own neglect, they is 
fuſed to indulge him to the next term. And in two or ihre 
days, they gave it as their unanimous opinion, that this was a ten- 
poral offence, They ſaid it was plain the force uſed in Slg 


who fined him 20001. And if the force was all they ven 
upon, there was no occaſion to talk of the court's being «1 
morum of the King s ſubjets. They ſaid if Read's cafe wi" 
be adjudged, they thould rule it otherwiſe : and therefore in 4 
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ſe they gave judgment for the King. And the defendant wag 
— in Te pillory, as he well deſerved (1 


923 


— 
* 
—— 


(1) An information was grant- lar offence, and this objection 
ed againſt Mr, Wilkes for a ſimi- was not taken. 4 Burr, 2527. 


Gee ver/. Brown. 
4t Guildhall coram Eyre C. J. de C. B. 


N an action upon an inland bill of exchange brought by the 

indorſee againſt the drawer, it appeared the bill was payable 
14 May; chat upon a promiſe of payment the indorſee gave him 
to the 18th, from thence to 2oth, thence to 24th, and from 
thence to 7th of June, when the acceptor failed. And there 
being no notice to the drawer, the Chief Juſtice held it to be the 
loſs of the indorſee (1). Strange pro def”. - 


* — „ — 


(1) Anon. 1 Vent. 45. Dag- 
11h v. Weatherby, 2 Black. 747. 
S. P. adm. Brough v. Perkins, 
3 Salt. 69. 2 Ld. Raym. 993. 
Jindal v. Brown, 1 Term Rep. 167. 
In like manner the holder if he 
preſents a note or à bill, whether 


foreign or inland, for acceptance, 
muſt give notice of a refuſal to 
accept, or the drawer will be dif- 
charged. Gooftrey v. Mead, B. 
L. V. P. 271. Bleſard v. Hin 


& al'. 5 Burr. 2670. Goodall V. 


Dolley, 1 Term Rep. 712. 
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Hilary Term 
1 Georgii 2. Regis. In B. R. 


Sie Robert Raymond, Xnt. Lord Chief Julia. 


Sir Francis Page, Knt, 
James Reynolds E/. + Fuſtices, 
Sir Edmund Probyn, Kt. 

Sir Philip Yorke, Knt. Attorney General, 


Charles Talbot, Ey. Solicitor General. 


— 


Lee verſ. Welch. 


— H E plaintiff declared in C. B. that the defendant was 
> wy — f i debted to him in ſo much money for goods ſold and 
is $11 en a judg- livered, ef fic indebitat exiſtens bene et fideliter ſolvere et contents 
9 by _ vellet, leaving out in conſideratione inde ſuper ſe aſſumpſit et ci 
8. 8 1515. Willielmo adtunc et ibidem fideliter promiſit, quod, Nc. And alt 

judgment by default, it was reverſed on error, there being 

promiſe actually laid in the declaration. 1 Lev. 164. 1% 


8. c. T. 246. (a) Strange pro def in errore. 
1 Keb. 578. ; 
Dominus Rex wer/. Channel, 


Inditment lies 1 againſt the defendant, for that he ket! 
goat a a common griſt mill, and being employed by William 
int pant er £0 grind three buſhels of wheat, did vi ef armis licite take 
the corn. detain forty-two pounds weight of the wheat. Upon a den 
Toſs Ca, * judgment was given for the defendant, there being no 


366. No. 


- x 9 . 
* 
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. tl. 19. 2 Kab. 391. Tri. 


force laid (1), and this matter of a private nature, for which an 
action would lie 62). 27 
2 Geo. Rex v. Belſon, 1 Sid. 20g. 


—u— —-— 


(1) Vide Rex v. Storr, 3 Burr. 


1701. that vi et armis does not 
lone imply ſuch a force as will 
ſapport an indictment. See alſo 


ex v. Baker, ib. 1735. 


K — —__— 


301. Rex v. Wheatly, 2 Burr. 
1125. Rex v. Dunnage, ib. 1130. 
Rex v. Ofvorne, 3 Burr. 1697. 


(a). Rex v. Combrune, 1 WAY. 


4 
wi 


determined upon the ſame prin- 


ciple, 


Wilſon eu. Poulter. 


In Middleſex coram Raymond C. J. 


N trover the defendant was charged with his confeſſion in a 
depoſition taken before commiſſioners of bankrupt, and the 


hief Juſtice refuſed to let the defendant into any parol evidence 


o explain it (1). 


(1) Parol evidence cannot be 


Wmitted /o wary the /ub/ance of a 


ruten agreement. Sheres & al 
, Anſell & a', 3 Wilf. 275. 
een v. Mer ceau, 2 Black. 1249. 
unnis v. Erbart, C. B. H. Black. 
lep. 289. But it is admiſſible 
nere it does not contradict, but 
plain a deed or other inſtru- 
zent. Rex v. Samborn, 3 Term 
%. bog, Freeland v. Burt, 1 
m Rep. yol, Per Hardwicke 
in Baker v. Paine, 1 Ven. 459. 
id in Blunt v. Compns, 2 Fez. 
31. So alſo to proye other 
dofderations than thoſe expreſſed 


a deed, Filmer v. Gott, 7 Bro. 


C. 70. Rex v. Scammonden, 
Im Rep. 474. Contra Clerkſon 
Harway, 2 P. Was. 203. But 
has been admitted in equity to 
ove 2 variation between the in- 
aced and executed agreement 
pon a ſuggeſtion that it has 
ppened through miſtake, fraud, 
ine previous agreement of the 


auacting parties for a'partict- 


lar purpoſe : and for the formeg 


No parol evie * 
dence to explain 
a depofition, 


cauſes, more eſpecially in execu- . 


tory articles and mercantile en- 


gagements. Henkle v. Royal Ex- 
change Aſſurance Company, 1 Yexz. 
343. Baker v. Paine, ib, 456. 
South Sea Company v. D*Oliffe, 
2 Vex. 376. Lady Shelburns v. 


Lord Inchiquin, 3 Bro. Chan. Ca. 


338. Harvey v. Harvey, 2 Chas. 
Ca. 180. Per Reynolds C. B. in 
Fitzgerald v. Lord Fauconberg, 
Fitzg. 113. Pitcairne v. Ogbourne, 
2 ek. 375 
v. Wallis, 2 Ven. 195. 
Irnbam v. Child, 1 Bo. Chas. 
Ca. 93. where it was rejected. 
But ſuch evidence ſeems more 
readily admitted as a defence 
againit a bill brought for the 


performance of a ſpecific agree- 
ment, being in that caſe intro - 


duced to ebut an equity. Legal 
v. Miller. 2 Vez. 299. Jeynes v. 
Statham, 3 Ath. 388. Walker v. 
Walker, 2 Atk. 98. Eden v. Lord 
Bute, 7 Bro. P. C. 404. 445+ 


Lord 


= 


Et wide Hardwood 
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Between the Pariſhes of Biſhops Hatfield and St. Peters in $ 1 

. Albans. | | = 
Hired ſervant is MRD E Rü of two juſtices to remove a man and his wik 2 
ſettles where and their daughter from Hatfield to St. Peters, Upon . 


— * u. peal to the ſeſſions, they ſtate the caſe ſpecially: that 3 Aupf 


236. No. 1. 1725. Henry Langley was hired in St. Peters by Mr. Am 
Foley : (who had no ſettlement there) for one year, to ſerve as hy 
— 3. C. 493. huntſman; that Mr. Arnold had a dog-kennel it Sr. Petr; 
x Burr. 495 where Langley was dicted and ſerved the year: but inaſmuch u 
2 Bott by Conſt Arnold himſelf had no ſettlement there, they vacate the ore 
5h: pe #99" which ſent him to 87. Peters, Et per curiam, The order d 
os by Lord ſeſſions muſt be quaſhed, for this is exactly the caſe of the ( 
. 5 55 vant employed on the road to look after ſtage horſes belonging. 
wetham, one who lived elſewhere; and yet the ſettlement was adjudgi 


Barr, S. C. . ; : 
— 42 ＋ to be where the ſervice was (1). . pro St. Peters 


— 


(1) Rex v. Eaſt Tiley, Burr, 8. C. 722. 8. P. 


Dominus Rex verſ. Edwardum Elwell, Bart. 


E was brought up upon an habeas corpus, with a retun 
1 the cauſe of his commitment, which was upon a 0 
diſcharge on the viction of forcible entry and detainer. And it being moved 
warrant of com- diſcharge him upon exceptions to the commitment; the « 
hates the Teſuſed to enter into the conſideration of them, till the com 
convition be- tion was likewiſe regularly removed before them. But by a 
ee. $14. ſent he was bailed in the mean time. And 
_ This term, the conviction being before the court, it appen 
by juſtices of that there was no fine ſet by the juſtices, and it was there 
peace. moved to be quaſhed. It was agreed on both ſides, that . 
i * ſhould be a ſine; but it was inſiſted, that it being now 9 
x $efl. Caf, 360. che King's Bench by a certiorari, they might ſet the fine, | 
— of fer curiam, We are not to execute the judgment of an inis 
Lord Raymond court. The conviction is to be upon view, and they who 
by Bailg p. 360. the nature of the force are the propereſt judges what finc u, 
Re and though a certiorari ſhould come, before the fine is ſeti LN 

[ *795 ] it would be no contempt in the juſtices to compleat their 


ment by ſetting one. Lambert indeed was of opinion, th 


— * 
— 


* 


(1) Rex v. Hawks, poſt. 858. 


* 


. Hilary Term 1 Geo. 2. 
juſtices could not ſet the fine at all ; but upon whar foundation, 
we can never imagine. The juſtices are not bound to do it 


upon the ſpot, but may take a reaſonable time to conſider of the 


ne; but then they cannot commit the party, whilſt they con- 
ſider of the finez becauſe by the words of the act the commit... 

ent is to be till he has paid the fine. The conviction muſt be 
quaſhed, and the defendant diſcharged, Rex v. Layton, 
Keb. 716. (1) de” 


. ener 


(i) Fide Rex v. 4. Hall, Cup. 60. 


* 
8 


Eaſter Term 


1 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Kut. Lord Chief J ie. 
Sir Francis Page, Kut. = 
James Reynolds, E/; bene, . 
Sir Edmund Probyn, Knt. 25 


Sir Philip Yorke, Kut. Attorney General. 
C harles Talbot, Elin Solicitor General. 


\ * 


Reynolds wee Thorpe. | 


Teenie N replevin the defendant avowed for rent, and fhewed 
comme ncement A. habens titulum, demiſed to him, and that he made 
. under. leaſe to the plaiatiff, And on demurrer, it was reſo 
Den. . to be ill, according to the caſe of Scilly v. Dally, Salt, 
06 Ons, 2 Lev. 193- 5 S. 1. And judgment was given for 


Crutchfield verſe Scott. 


_ 1 H E queſtion was, whether in an aQion by an exec 
— 2 the Afendant ſhould be allowed to bring money 
ne lt court. And on conſideration it Wo held he might, aud that 
an execu 5 f „%: IP -« = 55 * 
R. | — 2 - 


47-5. C. (1) 
"LEE 


(1) The report in Barnard. re- into court, and yet it flats 
preſents the court to be of opinion motion to have . 
a the money might be Gr e 


I 
i 


* = 4 mt 
] * E - * 
i \ 
„ - 4 


Faſter Term r Geb 2. 1 
5 „ ͤ As at XL a. ad | 
effe > of it would be, not to make the executor” pay, but only boat” 
loſe his ſubſequent coſts (2). Mirb. 3 Geo. 1. Baker v. Turbers | 
ville, allowed ſo ta do (3). 3 — * 9 f 
4 Fel £ — ' mmm — — — — TOS | 2 


(2) Knight, executrix, v. Dut- (3) Gregg's caſe, "Salk. 596; | 
56% of Hamilton, in Scacc. 8. P. B. R. Bryan v. f Barnes 
nb. 44+ 3 Salk. 104. cntra. 279. C. B. contra. _ 


4. by 


-" Wilkinſon! verf, Pole. 7% 


7 


H E court made the defendant pay coſts for not going on Defendant pays | 
to trial by proviſo according to notice (i J7. coſts N | 
| |; 4 2 


. 
* 8 * n rer „ * j 


(1) Vide Rex v. Pita, 1 Term Rep. 695. Reading v. Grafien, 
aft. Reg. 6: P. 405. F — £3 2 5 15 | | 


* 


Evans ver/.. Higgs. \ 


TRANG E moved to diſcharge the defendant out of execu- Fiivilege & ame 

D don, as being an ambaſſador's ſervant, viz. his Engljb ſe. L. Nan 1 1 
etary. And it was objected, he did not lie in the houſe ; and OP 

e words of 7 Ann. c. 12. ate donigſtict ſervants. Sed per curiam, -" 

nature of his employment requires his attendance at the 

ouſe, and it 1s not neceſſary he ſhould lie there. And the 

ords all aurits and proceſſes ſhall be vid, take in this 4 

erefore the execution muſt be ſet aſide. a 


Hil. 4 Geo. 2. Widmore v, Alvares. In the caſe of the French Pg ac 
ambaſſador, it was ruled, that the perſon need not lie in 
the houſe, but he muſt do ſome actual ſervice there, 


203 . = 4 


(1) See the caſes npon this ſab- addition” 1 4 * D Robeck, 
collected 1 Com. Dig. (An. 95 Term Frans hg x 
/ador) (B.) 5. 441. Pide in 


| Lancaſter ce French, | _— 
D HE plaint being a carpenter, brought an action for wess | 
theſe words, „ He has charged Mr. 2 for f ale 8 
days work, and received the money for the work, that might _—_ 2 
have been done in ten days, and he is a rogue for his pains.” 5 66k hte. 
K 2 Ar $902 58 


NO 77 TT 


* Geo. 3. 4 Term Rep. 240. n. (a). to compel the maſter and sel 


2 1 a p __ 
SET; Weg : ERS J — TW" 
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q * 
" - 
, * 
- 
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After verdift for the, plaintiff the judgment was .rveſied, ty 
words not being actionable (1). WO. 


F 1 e = Vw "SF 1 


* — 
——ę 
6 


— Barker, -ante--Kent v. Poceck; poſt. 1168," Yun BM, 
zog. Ludwell v. Hole, ante 696. v. Hearne, 2 Will. 87. 


* LY 


Dominus Rex verſ. Epiſcopum Cheſter. 


1 ANDAMUS directed to the biſhop as warden of Mas 
for a chaplain chefter college, to admit a chaplain, The biſhop retum 
where the viſi-, that by the royal foundation, he is appointed viſitor. . Andupas 
N he argument it was objected, that though a mandamus will not le 
kev of 91 (> Where there is a viſitor free from any objeCtion z yet here the 
office of viſits? o offices being in the ſame perſon, he cannot viſit himſelf 
3 * ring and no caſe can be ſhewn, where the founder has once grantel 
to be directed. the whole out of him, and on ſuch a temporary ſuſpenſion, i 


— 1 has reſulted back. 


cited in And. 


be an expreſs viſitor a Ea the ground of our interpoſingy cla 
ent there is no other viſitatofial powell 

being (2). A peremptory mandamus was granted. Vid: 

E N ee eee 


2 *— 


(i) 1 Flack. Com. 481. the founder, the right of ni coa 
.) Vid. Herne's caſe, cited tion devolves  upan © the Ju Iſtee 
2 Stilling. Caſe of Exeter College, and muſt be exerciſed by hin WP": 
1 Burn's Ecc, Law, title College, ' his that of Chancery, and | ir ti; 
4'l. Green v. Rutherford, 1 Ven. eomrtof B. R. on that gr vide! 
471. Rex v. Gregory, E. 12 reiulell to interfere by u eithe 


—__— 


and the opinion of Bulle: J. in of St. Catherine's Hall to des rs 00 
Rex v. Biſbop of Ely, 2 Term Rep. one of the fellowſhips 1 
339. Bot it has been held that and proceed to a new ele 
in the caſe of a private elee- Rex v. The Maſter and Fel 
moſynary lay foundation, where St. Catherine's Hall Can 
no ſpecial viſitor is appointed, 4 Term Rep, 233. Et vid 
and there is a failure ele of 12 Mod. 232, ö 
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th party aN 


The Caſe of the Conſtables of Limington. rtl Hern 


ed 
: |' od 


HEY were choſen and ſworn in at. the leet; and. he — Sahnck | 
ſeſſions, on pretence that the election was not made ac: — 
ording to the particular uſage of the place, made an order tg, at the leet. 
liſcharge the appointment, And now the ordex of ſeſhons was | 
uaſhed, for at common law they had nothing to do with the 

jection of conſtables, and the 13 & 14 Car, 2. c. 12, gives it. TS 
hem only in the cafe of death or removal within the year (1)... | 


FIT «< %* 8 a 
* 


1) N Rer v. Nh, 12 2 Haul. PC. 4. 10, f 4%, F. 
fod. 180. Rex v. Gendge, pofts p. 103. 1 Bac. Abr. 439. 4 Com. 
213. Rex v. Lone, Fitzg. 192. Dig. Lees, (M. 6.) 694. . 


* 
N ihn bi nag 
b 18 453 1 1 K n 3 . 
Sh Weigh. - | 5 
aw verſ. Weigh, tu ann Leroy | 

. : 4 
Mich. 9 Geo. rot. 1108... 41+ + 
* ” * * „ 


et + i ls ed bt aw 
PON Not guilty in ejectment for lands in the county of: e 
Flint, on a trial at the grand ſeſſions, the jury find this: and 5 
cial verdict, 5/0 EM. „ „ n her gy ED A. and 

| | . 2 | B. in truſt for 
That Thomas W being ſeiſed in fee of the premilles. cad in bo” . 
queſtion, by his will dated in Aug 1675. deviſed the, ſame deviſe in fee wo 
bis wife Dorothy for her life, and for her better ſupport, he — * 
0 deviſed her 5004, to be raiſed by ſale of timber, or digging not che words 


coalz and after her deceaſe he deviſed the premiſſes to three _—_ wa 10 


ſees and the ſurvivor of them, in truſt for his two. ſiſters . for life, then 
ne Ensford and Dorothy Evatt, equally between them, during ie truſtees in 


ir natural lives, without committing any manner of waſte ; . 2 


5 ded that whatever part of the 5004. ſhould be paid his wife during their 
eicher of his ſiſters, the ſame ſhall be reimburſed: to them by nacral lives, 


ling of coal upon the premiſſes only; and if either of his 8 


e ſhould happen to die leaving iflue or iſſues of her or their ich proviſo that 
lies 8 begotten, then in truſt for ſuch iſſue or iſſues of 2 _ 
mother's ſhare, or elſe in truſt for the ſurvivor..or ſurvivors ever part of 2 f 

| 0 1 
by getting coals off the premiſſes, an either of In fiſtevs Pould bat pen te die, D ar 
tt of ber or their bodies, lawfully beg«tien, then in truſt for ſuclꝰ Ie or iſſues of the morher'; ſhar «, or otfe 
ret for the ſurvivar or feiert of them, and ther re/pettive Ius or iſſues, and if it id ba 

5 Hoi ſheuld die without ifſue a: aforyaid, and tber iſſue or iſſuct to die toi hunt jffue or 2 
wfully to be en,” then a, veviſe over in tail male. "Ihe fd rs take an ettate for life only, 


naten remainders to their calldren. 3 Danv. 178. 8 Mod. 253. 382. Fort. 38. Fitzg- 3. 
a. J. K. 54. 1 Eq. Ab. 18, pl. 28. 8. C. 3 Bro. P. C. 469. Cicad And. 2 | * 


K 3 | of _ 
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2 


| of them, and their reſpectire iſſue cr iſſues; and if it ſhould 


- be begotten, then in truſt for John Swift in tail male, remain. 


* * 


2 
A | r 
Eaſter Term 1 Seo, 20 
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happen that both the ſiſters ſhould die without iſſue as aforeſaid, 
and 2 iſſue or iſſues to die without iſſue or iſſues” lawfully to 


. der to oft Gifferd (the — the plaintiff) and uu 
heirs male of his body, with ſeyeral remainders over, That the 
+ deviſor died, and his wife entred, and enjoyed for her life; and 
on her deceaſe the two fiſters entred and were poſſeſſed. That 
Ame (one of the ſiſters) died without iſſue, and Dorethy Rut 
ſurvived her, and 9 April 1688. levied a fine, and ſuffered 
- recovery, to the uſe of herſelf in fee, That Jobn Swift died 
without iſſue in the life of Dorothy Evatt, who is ſince dead al 
without iffue, upon whoſe death Ravenſcroft Grfferd entred and 
made the leaſe to the plaintiff, who entred and was poſlefſed-til 
ejected by the defendant : en . eee w_ gun 


e A pro ef" 


V pon this ſpecial verdit judgment was given in the court 
grand ſeſſions for the defendant. And on error in B. R. the 


general errors are aſſigned. 


Before they entred upon the main point, a previous queſtion 
was ſtirred by the counſel for the plaintiff, what eſtate the tu 
tees took by virtue of this will: and they contended, that though 
the deviſe was only to them and the ſurvivor of theto, withod 
the words heirs or for ever, yet the carving out ſo many eſtus 
of inheritance, that were to ſerved out of the truſt, ſhew 
the intent of the deviſor to give them an eſtate in fee; ſince n 
thing elſe could be ſuſhcient to fatisfy all the truſts. And 3.6 
20. J. Cre. El. 204. 2 Cro. 527. 6 Co. 16. Soll. 23h 
were cited, where the word gate carried a fee; here it is buſh 
_ tenements, and hereditaments. Hob. 2. Mo. 873. 1% 

2 Fon. is Lev. 169. But this point was not cv 
teſted: by the Jeferidant; and the court ſaid it muſt certain 


be a fee in them; though if it ſhould not, the will would hat th 
the ſame effect, by che deviſec's taking as VP an immedi „ 
deviſe. | 5 

| | Nu 


But the main qocRion 5 aroſe upon the deri to the ſiſlay 
wet they were tenants for life or tenants in tail; which! 
this conſequence, that if they were but tenants for life, the fs 
and recovery by Dorothy the ſurvivor were no bar; but * : 
were tenants in tail, the-remainder over to the teflor of the 
tiff was barred. 


And Reeve pro qu er argued, that under this will the too l 


were but tenants ;" life, whh Err ana remainders to 4 us 


* 9 ; _ _—_ Ry 1 * * - 
g Fi er re 771 227 es 
ſter Term 1 Geo. 2. : 
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Tac in tail. The words of che will are ſtrong for this — 4 
he deviſes it to them two equally between them during their natura 

bet wil bout committing any manner of waſte, which ſhews his in- 

tent, that they ſhould not. have ſuch an eſtate as would protect 

them in committing of waſte, So is that other clauſe by which 

he ſiſters are impowered to reimburſe themſelves fo much of 
he 500 l. as they, Ty pay, hy getting of coals on the pre- 

miſſes only; which power will be uſeleſs, if it be conſtrued an 


3 | 


Here are no expreſs words that give it for more than their 

zes, arid it is indiſputable, that in a deed it would be an eſtate 
or life only. But whether it ſhall be carried further-in- this ” 
aſe, which is a will, muſt depend upon the authorities that will 

e cited on either fide. I expect to hear the caſe of King v. 3 Atk. 796. 
ling, 1 Vent. 214. 225. cited againſt me; but upon that I | 
uſt obſerve, that there was not this clauſe of being puniſhable for ; 
raſte, In the caſe of Backbouſe v. Wells, Hil. 12 Ann. in B. R. Abr. Ca. Eq 
e deviſe was for and during the term of his natural life only, /.. 
ithout impeachment of waſte, and after his deceaſe to the iſſue 

ale of his body: and it was reſolved, that this was but an 

ate ſor life, farſt, becauſe of the word only that was added, 
bein the next place on account of the clauſe of being diſ- 

niſhable of waſte, which the court ſaid ouſted all pretence of 


J. KKS 


4 
nv  eſtace-tail, and was much ſtronger than the power to make a 
dun inture in King v. Melling, for that was of ſervice even after 


ben e deviſe was conſtrued to be a tail, by enabling che deviſee to __ 
xe a jointure, without ſuffering a recovery. 5 * 


In the caſe of Laddington v. Lime, 3 Lev. 432. there was not 
word only, but without impeachment of waſte was in, and go- 
ned the reſolution that made it but an eſtate for life. 


rad. that which makes this conſtruftion the more reaſonable 
Abe the remainders over to Swift, and the leſſor of the plain- 
near conceived in the proper terms to make it an eſtate- tail 
them, It is to John Swift and the heirs male of his body 
fully begotten, and for want of ſuch iflue to Rovenſere}t 
T 7 and the heirs male of his body, with remainders over. 
ich hen it be imagined, that the deviſor did not intend to paſs 
| rent intereſts, when he made uſe of ſuch different enpreſ- 
bs? It proves in my apprehenſion, chat he knew what words 
© moſt proper to carry an eſtate · tall, and that where he did 
intend to paſs a tail, he has not uſed them. * 4: 
i words ſurvivor or ſurvivors of them muſt relate to the iſſue, 3 
not to the ſiſters, becauſe he makes uſe of the plural number, 
© can be no ſurvivors out of two ſiſters. INE 
I > : He 


1 801 ] 
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yet the leſſor of the plaintiff will be intitled to a moiety j becauk 
Anne Lunsford was tenant in common, and died before the re, 


with croſs remainders to their iſſues. That iſe in à will i 


to die without-ifſue the remainder over: now I do not contend 


a deviſe to A. and the heirs of his body; but it will be ſufficient 
for me, if it be ſuch a deviſe by implication : as it was conſtrue 


it was held to be an cſtate-tail in 4. What difference: is then 


fer life are expreſsly mentioned, but in our cafe they are not, 


they agreed with the court below, that a devife to A. and hy 


and ſo as far as a fixth ſon; and if my ſaid grandſon dies without 


Eaſter Term 1 Geo. 2. 

He made another point, that if it be conſtrued an eſtate tai] 

eovery ſuffered by the other ſiſter, the eonſequence of which iz 

that the remainder was veſted in the leflor as to a moiety, 
een A Pp On 


e eue argued, that it Was an eſtate : tail in the ſiſters, 


D ov >, ws KK Dt 0 


equivalent to heirs of the body will not I believe be diſputed; l 
is always taken to be nomen collectivum, and in this ſenſe the 
word exitus is uſed in the ſtatute de donis. If then à deviſe u 
A. and his iſſue is as ſtrong as a deviſe to him and the heirs of 
his body, let us ſee how it ſtands upon the words of this vil. 
Here it is to them two equally to be divided, ard if they happen 


that this is an expreſs deviſe in tail, as in the former'caſe put af 


in the caſe of King v. Melling, which was a deviſe to A, for lif 
expreſsly, and after his deceaſe to ſuch iſſue as he ſhould har 
of the body of his ſecond wife, (his firſt then being alive) a 


between the two caſes? this only, that I can perceive (and 
which makes our caſe the ſtrongeſt) that in that caſe the words 


In the caſe of the Attorney General againſt duften and Poma, 
which was in the houſe of Peers, Hil. 7 Geo. the decree indeed 
was reverſed as to another point, but as to the following point 


firſt and ſecond iſſue male, without going any further, was at 
eſtate-tail. So in the "caſe of Langley v. Baldwin in C. J. 
19 May 1707. upon a caſe referred from my Lord Chancellor, 
the deviſe was to his eldeſt ſon for life without impeachment « 
waſte, and after his deceaſe to my grandſon for life without in- 
peachment of waſte, and with a power to make a jointure, and 
after his deceaſe to his tirſt ſon and the heirs male of his body, 


iflue male, then he deviſcd it over: and the queſtion was, whe- 
ther the limitation ſtopping at a ſixth ſon, and not going on 1 
every other ſon and ſons, and there being the clauſe as to wall 
and for making a jointure, it ſhould be an eſtate-tail in the 
grandſon : and by the unanimous opinion of the court of C. J. 
it was reſolved to be an eſtate- tail: this caſe deſtroys" all the a. 
guments drawn from the clauſe againſt committing waſte. 
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The caſe of Loddington, v., Kime was adj 
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preſs words, to Evers Armin for his life, and in caſe he ſhall *** .. 


&« have iſſue male, to ſuch ifſue male and hi heirs for ever?! 


which word his related tothe iſſue. male, and not to Bvers 
Armin + and alſo, b:caufe in the ſame will he afterwards take 


notice of that iſſue male as the perſon o um I have. given the 


inheritance :- there the words (as I ſaid before) were expreſs and 


good ſenſe, but here they are nonſenſical, F they die without iſſue, 


and the iſſue dies without Me. 


2 Atrtets 201 
, | 8 N ae 

As to the other point, by which Mr. Reeve would intitle che 
leſſor to a moiety z he cited Raym. 452. Sir T. Jones 172 that 
theſe being croſs remainders (1), and one dying without iſſue, 
the fine and recovery by the other, would be a bar for the 
whole, 3 ern dee ide 


FF d3 204523447 : 


Pratt Chief Juſtice, I fay nothing at preſent to be bound by, 
but as thus adviſed I think it a ſtrong. point 1 this is an eſtate- 
tail in the ſiſters. I cannot allow this tothe a contingent. re- 
mainder, it is only a deſcription when the 1fſne ſhall take ; and 
certainly a deviſe to one and his iſſue, is the ſame as if it had 
been to him and the heirs. of his body. In Loddington v. Lim 
it was but a deſignatio perſonæ. And as to the other caſes cited 


. 


eaſe. 
Powys Juſtice accord, that it was an eſtate - tail. g | 


11 Juſtice, My preſent opinion is, that this is an eſtate- 
tal, I ue is the moſt expreſſive word that could be uſed be- 
cauſe it extends in infinitum. Loddington v. Kime does not come 
up to this, for hrs heirs was confined to the firſt iſſue, and was 
exatly the ſame with heir male in Archer's caſe. The caſe of 
King v. Melling was adjudged to be a tail, becauſe the word iſſue 
ud not make à deſignatio perſone, which is in this caſe... © / 
Raymond Juſtice, Certainly the adding any clauſe relating 10 
waſte can never alter the operation of law, and ſo ſaid my Lord 


Chief Juſtice Hale in that caſe of King v. Melling. Iſue may 
in ſome caſes be 2 defignatio perſone, but I ſee nothing in this 


ſters, it will ſignify nothing; but it ſtic 
©. 


6 


with me, that it is not 


—_ 


£0 
* 


* = 9 1 


7 
- 


(1) Yide Comber v. Hill, ef. 959. Brown v. Will'ams, poſt. 996. 


caſe to make it ſo. The uſing the plural number, ſurvivors, is, 
the only word that looks that way: if is refer it to the, two - 


| applica- 


by Mr. Bootle, I think them exactly the ſame with the preſent. + 


According ts Paſchi 11 che te ef, 2 ache fe; : hay 2 
S we Wes 8 OR OP IVY 


ee RE CAA SL? the e of court, 
—— The term in the declaration being expired, it may be thought 


eftate for life 


_— 
[263] ; 


| appro e ike Wy Po avec 


ment given below is erroneous, and ought to be reverſed. 


out of it; and whoever reads the will, cannot but be ſatishel 


Pann wrong by which it is ſet up as ſuch. 


I: Ve Bliget, Go. temp. 3 Burr, 1086. 


"ld rene 


unpecoflary to deliver our opinions: but as there was judgment 
the plaintiff below to pay coſts, ' and as if that ju 

is erroneous he will be intitled to damages; he has a right to be 

relieved in theſe inftances, though as to recovering the pollch 

ſion he is too late: And we are all of opinion, that the 15 


The firſt queſtion that was made was, what eſtate the truſtee 
took by this wil „ it being only a deviſe to them and the ſun 
vor of chem, withbot the words heirs, or fer euer. No as to 
this we all think it muſt be conſtrued a deviſe in fee, ' becauſe ar 
otherwiſe it can never ſerve all the truſt eſtates which are carved 


that it was his intent it ſhould be ſo: it is therefore à deviſe in du 
fee by implication (2); or if it was not, it would come to ths 
ſame thing in this caſe, becauſe the deviſees for whom they are 
in truſt would take by way of immediate deviſe, 1 Roll. A. 
G1 I, K. 12. x ue 

The next and principal queſtion was, what eſtate the 1 two 
Mers took, whether an eſtate tail, or for life only, If it ws 
in-tail, then the judgment below was right, and the fine a bar 
if it was only for life, then the. fine will be no ber, Lay ts 


And we-are all of opinion, that the ſiſters wk an eſtate e 
life only, with contingent remainders to their children; and ths viſe 
both from the words and intent of the will. As to the word % 
it is to them during their natural lives, without committing an 
manner of waſte, and theſe are the-ſtrongeſt words that can ke 
uſed in a will for that purpoſe. As to the i intent: 1. The pie 
cedent deviſe to his Wife is in the ſame words, and it. is po 
and manifeſt he intended ſhe ſhould have i it but for life., * 


— 1 
_—_— * — 


(2) Hide Bag —— v. 8 Talb, 145» Gillan, Lord 1 
t Fex 144. 2 41. 526. S. C. fart, nes. Oates v Ch 


pron 


. 
* * 
9 

. 


 EaſterTerm S, 


proviſo for raiſing the 5004. is a ſtrong argument he mea they 
thould take only for lite z for if it was in tail, they might fell 
timber, or dig what, coals they . pleaſed; and it is obſervable, 
that he has given the two ſiſters leſs power in that reſpect, than 
he gave his wife 3 for the wife could. raiſe the money by ſale ot 
timber or digging, of coal, but the ſiſters are to raiſe it by getting 
of coal only, 3. It is very obſervable, that the ifſue of the-two 


the general power they would have as tenants in tail did not 
need to have ſuch a clauſe added for chem. 4. The claaſe by 
which he reſtrains his ſiſters from committing waſte is an evi- 
dence of his intent to give it but for life. 5. The words and if 
either of my ſiſlert happen to die leaving iſſue, then' in truſt for." ſuch: 
ſue, do not make iſſue a word of limitation, but only a Je/ignatio: 
perſone, he intended ſhould take aſter his ſiſters. The word 
;ſue has not one determinate. ſenſe, in which it is to be taken in 


11 all caſes, no not in common law. conveyance, and much leſs in [ 804 ] 
1. a will, where the intent of the party is chiefly to be regarded. | 

to If a man makes a feoffment to A. and his iſſue male, this is not 

ule an eſtate tail in the feoffee, for want of the word heirs, 1-1 Noll. 75 

ied (br, $37. R. 1. Where iſſue is a word of limitation, it is , “T 

fel n colleAivum, but where it is a defignatio perſone, or a word of 

+ i purchaſe, it is not. And though Zevinz in his report oſ the 

the le of Laddington v. Kime, (3 Leu. 435.) (a) takes notice that () r $atk. 224. 
are 


er, yet he is. 


ery and tie Houſe of Lords were both conformable: to that Roym. 20g. 
wh dgment. _ 2 + Yor nat vel 
dar; | 


N ein uni. Hang 
The caſe of Backhouſe v. Wells, (c) which was cited at the 


te lu auſe about impeachment of waſte, to ſhew the- intent of the — Reps 

xd this EF "for to paſs only an eftate for life, and to make the word ue Fort. 133. S. C. 
words: d:fgnatio perſone, and not a word, of limitation A 4 * | 
can be i Et . nd u. No 

be pit | | WM TT AT II. 

is pas) The word idue ia a will is - chaſe or of limiration as will ber 

2. IU rally and properly a word of effectuate the intent of the tefta ” 


tation, Per Lord Hard wicke ' tor. Upon this ground it has 


n hben v. 8 er, 3 Fez. been held to operate as awort of 


nd Mes Per Gould J. in Reer v. limitation in Nerv. Grew; 2 UU. 
„ C „ 2 %%% 324. | Goodtide u 32% Leg v. Burevall, Aub. 
J, 2 ih. 6. But it ig 7 379. 4 Tem Rep. 296. * 5 A 


| either as a word of pars v. Collis, ib. 294. Denn v. Hucley, 


5 Im 


ſiſters have not this power given them; which ſhewe he knew, 


zued ſeriatim by the court, and the point determined that Evers 1 © 
lrmin, took but for life (5); and the determination in Chan- () vide x 12 


r, and is entered Trin. 11 Ann. rot, 220. is likewiſe a ſtrong : 
alc in point: for there the court relied very much upon the 20 Med. 187. 


53 Will. 


o judgment was given, but the parties accommodated: the mat - 1E. Ab. 183. 
miſtaken in. that, for Paſeb. 9 V. g. it was ar- 535 00 


of 7 % 


240. 


F Eq. Ab. ' 
ns 


\ 


wo_ Jo 
WRT ERAS — * — 
s wo a 1 — — — 


o 
S© * 
* 
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* 
2 
9 
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6. The words ſurvivor or furvivers of thew, if they are of ty | 


* a - 


* Vide che ach ed. 


Eflay en Cont. 


Rem. 


aas. 


the iſſue or heirs of the body of the iſſue, as here; ſo that ou 
judgment will not contradict the cafe of King v. Melling. 


only in Loddi =_ v. Kime, and (4) So different confirudion 


v. Meure, 2 Ai. 265. Aßbten v. v. Chapman, 1 P. Wnt. 0) 


opinions about it: as it is, it muſt now be taken for law; 


. Faſter Term 1 Geo.” 2. 


uſe, muſt refer to the iſſue, and not to the two ſiſters, out of 
which there can be no ſurviyors; and ſince they may conſiſtently 
with the other words of the will be applied to the iſſue, we 
think they are too material to be rejected, and rejected they muſt 
be, unleſs they are ſo applied. The word iſſue may have a dife 
ferent conſtruction, even in the fame will (4): a deviſe to 4, 
and his iſſue will make it a word of limitation; but if it be to 4, 
for life, and after to his iffue, and the iſſue or heirs of the body 
of ſuch iſſue; in the firſt part it will be defipnatio perſone, and 
in the ſecond a word of limitation : and that was the opinion of 
the court in both the caſes of Loddington v. Kime and Backhouſe 
v. Wells, where they did not intirely found their judgment upon 
the word only. In 1 Vent. 232. the words of limitation bein 
grafted upon the word heir, was conſtrued to make the ink 
only a diſgnatis perſonæ, and ſo was the caſe there mentioned of 
Clark v. Day, but the true name is Cheat v. Day, v. Eli. 
313. Ow. 148. Mo. 593. 1 Roll. 832. And though no 
judgment is entered on the roll, yet More ſays, the opinion of 
the court was given; and Hale cites it as ſuch in the caſe of 
King V. Melling. oy | ; 0 "Y 


d 45 60 t caſe of Bap ve Melling, it 'vppieniy W. l 
been ruled with great difficulty, and Hale himſelf was of two 


though we will not go an inch further, becauſe it is maniſel, 
that by ſuch conſtructions people are let in to cut off intails con. 

to the intent of the deviſor. And there is this difference 
between that caſe and this, that there was no limitation over to 


And as to the caſes of Langley v. Baldwin and Sutton v. P. 
man, cited by Mr, Bootle, they do not come up to this; for there 


— 
— — * 


n .# 7g 77 K 


5 Term Rep.. 299. It has been 242. Vde ibe Eſſay on Cont, Nun. 
taken as a word of purchaſe, not 166 et /eq. ib. 233. 


Backbouſe v. Wills, here cited. may be put upon the iame wordt 
But in Lord Glenorchy v. Boſe in a deviſe, where they are app! 
ville, Caf. temp Talb. 3. Maure cable to different ſubjects. Fd 


Afoton, 1 Ven. 149. which: are Harri v. Biſhop "of London, 27. 
caſes of executory truſts created . 663. Sheffield v. Lord O, 
by will, and alſo Doe ex dem Bar- rep, 3 Ath. 388. Earl of Safe 
nard et al', v. Reaſm, 3 Wilſ. - vaſuckley, 2 Ve. 180. 


Eaſter Term 1 Geo. 2. 


it was conſtrued an eſtate tail by implication upon the apparent 
intent that (5) the deviſee's family ſhould have it ſo long as there 
was any iſſue, though a limited number of ſons were only men- 
tioned in the will. And as to the word only, in the caſe f 
Baclhuuſe v. Wells, we think the intent of the deviſor is as ſtron 

as if the ſame word had been in this will, and aa that ca 
is an authority in point. Wu | 

So that upon the whole we are of opinion, that the two ſiſters 
took only an eſtate for life ; the conſequence of which is, that 
the fine and recovery, though they were a forfeiture of the eſtate 
for life, could not bar the remainder to the leſſor of the plaintiff, 
againſt whom judgment was given. below, which we think ought 
to be reverſed, and- judgment given for the png; to recover / 
damages, but not the poſſeſhon, 


Afterwards this cauſe went up to the Houſe of f Lords, on 2 
writ of error brought by William Sparrow and others, and was 
argued by Mr. Attorney General and Mr, Beetle to make it an 
eſtate tail, and by Mr. Fazalerley and Mr. Strange to make it but 
an eſtate for life, And all the Judges being ordered to attend, 
took time to conſider of it. And at another day nine were of 


ds who were of opinion to affirm 8 gone away, the judg- and of Mr. 


t of B. R. was late at night reverſed, upon a diviſion of ten Forteſcut is his 
ods "__ ſeven ol A 

00 _ Throuftout v. Peale, — in Pere Rep go. that | | 
ate 15. the judgment in B. 2 5 was re- F 4 


(6) if the fat can be conſider- verſed nemins coutradicente, 
Ju of any importance it is 


nn Bac 
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2 Gcorgii 2 Regis. In B. R. 

q Sir Francis Page, Kut. 1 5 | | 
James Reynolds, E/q; | of Fuflices. 

Sir Edmund Probyn, Xt. 7 

Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Eq; Solicitor General. 
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„ Matthews verſ; Spicer. 

In affumpfit the TH E plaintiff declared in aſſumpſit upon a promiſe made 

2 wary To 26 March 12 Geo. 1, The defendant pleaded, that after 
, 


Fort. 356. Keeve pro defendente objected, that by the plaintiff's own ſhewing 
1Baro. B. R. he has brought his action before the cauſe of action accrued; 
1 for the promiſe he declareg on is 26 March, and his bill vat 
793. pl. 14. filed 12 February before, | FOR 
Cro. Car. 575, | 
pork a Sed per curiam, As the plaintiff would not in evidence bam 
been confined to the day in his declaration, there is no reaſon bt 
ſhould be more confined in pleading. Indeed if this was a 00 
the day would be material, and an eſſential part oſ the agree* 
ment, from which he could not vary; but in the caſe of a gol 
mon Lee, the day is alleged only for form, and 
the defendant cannot confine the plaintift to the day alleged h 
10 Med. 311. the declaration: and upon this diſtinction the caſes of Hafen 
| vi. Forcer, Poſch, 1 Geo. 1. and Cole v. Hawkins, Hil. 3 CG. 
4 % Were adjudged, The plaintiff bad judgment, © 


6 „ | - . 
Trigity Term + dl 


2 | Lady Falembridge ei, Een. 1 3 

N e ige of zende magnatim te cout refuſed to hung Huus not to h 
he the o n of ondate Midaleſ#x to Chefter, becauſe it was 52 County paint _ 
into a county palatine, and there no inſtance: of go bi in han? 


ſuch ee * Le Nanu. 1418. 


v. Alderton, Salk. 668. 1 368. But the caſes of Markbaw 
Lev. 25 Carth. 400. E C. v. Nerton, and Gmu⁰,,¼L v. Fall 
Lord Griffia v. Buctiiy, Barnes nor, cited 1 Wi. 423. 
482. Gib. C. P. 90. acc. Wi with the caſe in Ld. Ram. a 
reſpect to the courts changing the contradi& the preſent. Vide Tees | 
venue into 4 county 5 the dal v. Gwynne, poft. 1270. 3 
reaſon giveh jn Godfrey v. Philpot, 3 | 


Wright ver/. Canning, 


HE writ of error was returnable before E What writ of erg 
given; and on conſideration it was held to be ſuch a fault, | foris notamgnd- 


—.— net Le 1. & 13. (1) L. Raya 153 


= 1. · 


(1) Pits Rind v. ae, pop. $34- 


Muttit ver. Denny, 


N cjeAment inſt two defendants, I ſaid that Amendment 

þ travit, pul amovit. . And eta N ht . , . "= 
mored in arreſt of judgment, and r 0 be l. but i 
a another day they ordered it to be SEEM, though there wag m. aote to 24 
_ to amend by, 40 the authority of Cru. oy: . . 4 


n . 


nnr 


W * tet. Rr 
* 
— 


100 — Barr. 2447. G ' 
. ee e LF 9 Ln 40 _ 


"* 


MSG — bp 95 
— mY rer tp 77 1 —ä— n —— 68.8. me 
(1) Accepting fauks bejens fn 2 Ld. Ray. 1418. that the court da 
1 | Barnard, 69. the court diſ- ar bet the der dows by . i wy 
charged the rule, principally upon timus, Ac. is doubted by Buller J. EN es 
this ground. Vide Duke of  Nor- in | Rex v. Andy, 1 Term: Rips BY 


l 


| " 1 1 
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Ante 612. Henriques verſ. The Dutch Weſt-India Company. 

= I * * * , — 

0 5 1 


$a bone 1:21 4 


: I RROR of the award of execution in C. B. in a ſein 
4  facias againſt bail. The placita is of Eafter term 11 Ga, 

ney any time with an alias prout patet of Hil. before. The ſcire. facias is 16, 
n itis tur nable in Habit purificationir, at which day the plaintiffs and 
No — defendant both appear by attorney, and imparl to Eaſter term, 
delay of execu- And after nul tiel record pleaded, there is judgment guad ger 
| ow are _— perfecerunt recordum, and ſhall have execution for the debt and 
1 64. 105. for damages and coſts they have ſuſtained by the deli 
bail (2). of execution. Upon error the want of warrants of attorney is 
L. Raym. 1532+ aſſigned, and a certiorari returned, that there are none either of 
Eafter or Hilary term 11 Gee. And then the company come in 

and allege diminution, and bring up warrants of Eaſter tem, 

the term in the placita, and plead in nullo eff erratum. 


* 


If there be a ; 


[ 808] Strange pro quer in errore objected, that as the ſcire facia i 
returnable in Hilary term, and then the entry goes on, et m 
bic ad hunc diem veniunt the parties by their attornies, a ſubſe 
quent warrant in Eaſter term after will not warrant their ap 
pearance in Hilary term before. And the act for amendmentd 

; the law. requires the warrant of attorney for the plaintiff to be 

* . entred of the term he declares, which in this caſe is Hilary tem. 

2. The judgment is for 6/. 10s. for damages and coſts which 
©.” the plaintiffs ſuſtained by the delay of execution; now at com- 
mon law there were no coſts in à ſcire facias, and the ; & 9 
3. c. 10. which gives coſts on a ſcire facias, mentions only coſt 

of ſuit, but damages for delay of execution are given only 0 

writs of error by 3 H. 7. c. 10. and the entry on writs of enn 

is in this manner, but never in ſcire faciat. 


Ihe court upon this ſtate of the objections were ſtrongly d 
opinion with them both. But another day Reeve pro def” in ® 
deore as to the firſt objection cited Nele v. Caldeceii, Tris 8 Cn 
ante 525, where it was held to be good, if there was a vam 
orf attorney at any time pendente lite; and there it was of a tem 

ſubſequent to the placita ; whereas here it is of the term in it 
placita. And upon the authority of that caſe the court o 
ruled the firſt objection. "a I 


* 7 \ 1 LL 


* * ro - 1 = <4 1 = 6. a haut. Mit. _—_— 


(1) Vid. Nele v. Caldecet, ante () S. P. Fanſbaw v. 
526. Brook v. Manning, Fitzg. 1 Salk. 208, 6 Mod. 157.8. 
191. 1H 39. Dykev, Sweet= | 
ing, ib, 133. 8. 2 4 


_— K 
* 9 2 * 4 


. 


is a diſtinct judgment, and comes in with a | 
as and I. according to the caſe of Green v. Waller, 
Trin. 2 Ann, and Bellew v. A 7 Trin. 5 Geo. 1. the court 


affirmed as to the reſt. And the judgment was pronounced ac- 
cordingly. ; > | 


B. R. was affirmed, and 1004. coſts given. . 


7 
_ 
a 


— 


K-ut v. Kent, poſt. 973. and the reverſed as to them alone, but 


udgment, if they are erroneouſly 


Caſe of the Bailiffs of Bridgenorth. 


in in a return. And the court granted an attachment againſt 


delay. 


1318 ** 


(1) See the ſame principle tries of freemen, per Lord Mansfield 
0 down in the caſe of a penal C. J. Schullam v. Bunnis, Cowp. 
lon upon 3 Geo, 3. c. 15. for 197, Et vid Rex v. Rye, 2 Burr. 
producing books containing the en- 798. | 

| Maylin et ar ver/; Eyloe. 


A Guildhall coram Raymond C. J. 


the evening, before which a bailiff had been at his ſhop to 
he went out in order to get the term of the plaintiff, and 


writ he would give bail, which was done accordingly. And 


OL. 1I, 


d. Of departing from his bouſe with intents and ol 
: his 


(1) Bellew v. Aylmer, ante 189. given, the judgment cannot be 


him: the next morning he ſent for the bailif, and told 


vas held to be an act of bankruptcy within 1 Fae. 1. c. 15. 


" a "_—_ RC 
2 2 an by * e. * wy * * 
5 * 3” N * 
. A 


refiduo (1 


held, that it might be reverſed as to the 64.105. damages, and Lill. * 233 


Ante 1 


N. B. 23 April 1730, on error in Parliament the judgment of 


aſes cited. But where coſts wor muſt in 3 * Hatch, 
nerely acceſſory to the principal pof. 934. v. Etberington, 2 
g Ld. N. $70. Salk, 313.8. C. 


: 


A Mandemus was direQted to the two baliffs; one of which-when « wit 
was for obeying the writ, and the other would not, . 
th, for they ſaid it would be endleſs to try in all caſes azalnſt both, 


hich was in the right, and it would be always uſed for a handle though one is 


15 


: 
* 


N re 
VN 28 Munk Hall rode out of town, and returned in be mats of - ** 


bankruptcy, 


the return of the writ was out, if they would take out a 


What aſufficient 


certainty in 
trover (1). 


\ 


L. Raym. 1529. 


1 Barn. B. R. 


47.50. 65. S. C. „ rorum et funium, Anglice packeleths, rappers and cords ; ſo that 


moniis, Anglice earthen ware, held ill. 


parcella was held good, and it is there ſaid it would be the ſameit 


his creditors may be defeated or delayed from recovering their juf 


Trinity Term 4 Geb. 4. 


dibts (1). Strange pro dex. 


man, 2 Term Rep. 59. 


ſeptem parcellis panni lintei, too general. 2 Leu. 19g. The word 


adjudged tor the plaintiff, 


{ore deſtroys the authority of that caſe, if it had been app”: : 


— a —̃— —„— 
— 


(i) Diclinfen, abynee, Ee. v. Ford, Barnes 160, Collett V. Fre 


Bottomley ver/. Harriſon. 


RROR of a judgment by default in C. B. in an action of 
E trover for ſeveral parcels of goods. And Strange objected, 
that the damages were intire, and as to one parcel of the goods 
it was too general, the words being una parcella ſegeſtrium, ins- 


there is not only the objection to the word parcella, which has 
been held ill; but there is likewiſe an incertainty as to what that 
parcel conſiſts of, Trin. 1 Geo. 1. Kempſter v. Nelſon, pro pur- 
cella lintei, Anglice childbed linen, and parcella papyri, Aiglie 
writings, was held ill in replevin. 2 Show. 433. Trover 4. 


parcel likewiſe held ill in treſpaſs, Trin. trover pro diuenſis mercs 


Lee contra. Parcella in this cafe ſignifies a bundle; and though 
formerly theſe exceptions have prevailed, yet of late years more 
eneral expreſſions have been allowed. Pecia was formerly held 
ll, and yet Hil. 13 Geo. Radley v. Rudge, trover for a piece d 
fepee was held well enough. In 1 Lev. 303. ofſumpfit pro guad 


trovet. Harford v. Jones, 12 M. 3.trover for 72 ounces of cloves 
mace, and nutmegs; and adjudged to be ſuthcient, though the (4) 
particular quantities of each were not ſpecified. Mich, 2 4: 
Thornton v. Barnard, Trover for ſo many ſarcinis, Ang 
bundles of flax, and upon motion in arreſt of judgment it va 


nar; 


. 2 


Strange replied, As to the caſe in afſumpſit, there was alun 
a greater latitude allowed; and will any man ſay that trover ml N. 
etverſts mercimeniis, without ſpecifying them, will lie? and | 
it is every day's: experience to declare ſo in afſumpſit. Bebe his c 
the caſc I cited out of 2 Lev. is ſubſequent in time, and then 


— 


75 


(1) 1 Ld. Raym. 133. 191. 888. Aion pon the Caſe upon 
aute 619. pol. 827. 1 Com. Dig. (G. 5.) 317. 


. 


1 this? and as to the caſe of the piece of tepee, that is a certain | 
known quantity to people who deal in that commodity. 92 


Et per curiam, We are not {6 ſtrict now as mes HH 
ſtack of hay, a library of books, which are an integer, have h | 

held well: this may be taken to be a bundle, and the -plaintif n 
has particulariſed all the ſeveral forts of goods of which it con- 


fiſted.In 2 Sid. 195. there is a caſe cited of three packs of linew” _ 45 


cloth and other goods, and held certain enough; which is more 
general than this caſe: and the caſe cited of the ſeveral ſorts of 
ſpicey goes as far as this. And therefore though all the cafes 
are not to be reconciled, yet fince there are cafes which will 
make this good, we are of opinion to hold it well and affirm the 
judgment. N 


Mich. 4 Geo. 2. Haſlegrave v. Thompſon. Trover for 50 peciis 


lat materiæ quadrat, Anglice pieces of ſquare timber wood tl! 
r- held well on error (a). And judgment affirmed. (a) After — 
lue ö | | — ho | 

[ de . 


o late to make a new claim. 


, ah 1 
SET TY — Pg — — 


* th, 


(1) 7 _ = 1 Grabam, 1 Brooke, Caf. temp, Hard. 241, 
ard B. K. 49. 5 Hayes v. Leafin * Smitb 2 Wi a A | 
my, 2 Will. 310, Waedcocke v. 2 1 » | VA 4 : 


— — 


Wyatt verſ. Winkwortb. 


ſes 
* A f — — dere cited (1). 


) Hammond v. Stewart, ante 510, and the caſes there cited 
* Woitnill, poſt, 105 4+ 


Triaity Term à Geo 2. _ 


ttachmenc 
for not attending at the aſſiaes upon a;ſubpzne and tender ia a witneſs 
charges, whereby the plaintiff was nonſulted. L 


2 
I 


* 
n — — 2 W.ce — „ — <> — —— 


| . 
| T I i | T | . f 
Teining: erm 2 Geo, 2. 
- : » 


| Den Rex wage Browne, 
rox an order of baſtardy it was ſtated, 8 


S 


28 Fg had been abſent fix years, and that during his abſence the 
Cup dant had had carnal knowledge of the and therefore 


2 bc they adjudge him to be the IG Et per curiam, That 
point. order muſt be quaſhed, for with her is not a ſufficient 
reaſon to infer him the — this child: and though the 


| Juſtices need not ſhew the grounds they go upon, yet if t 
d e eee grand, e + 


Desde, Rex nee Gumley et al, 


. T Aſriagar was returnable die june prox” poſt quindn 
. Trin. And it was moved in arreſt of — that t 


* 352! . ſhould have been in guinden Trim, and the dies lune pros js1 
74. . C. week aſter the trial (1). But upon conſideration and inquiry 
into the practice both on the crown and plea fide, it was held to 
be right, and that the return day is of the Sunday, though the 
bubacls is donriugen the next day; and ſo is Salt. 626. 6 Mal 
250, 1 Show, 60. 6 


A 


BE oY 3 = © o 


1 a — — — 


* — — — n 


(1) The facts and arguments as Tilley 2 was returnable ot 


ng 
Tueſday the 
! — Trinity 9 ai == mo at ni ” print, and this til 


prins was next after the 1k which = - 
days of the Trinity. 7 — — 40 2 on 
Sanday was June the 16th, tbe werecited at a verdid * 
Oda ve was ay ſen night be- taken after the day in bank . | 


ing the 25th, the return of Gre. ill. Bat the court were of opins 
after Trinity was Monday 
Sunday, vis. 


days that the Duindena Trinitati: wi CRT Pear 
fortnight after Fi e the Sunday, all vet &c. being the 
Monday July the the day of incluſive, that therefore — deir p 
nif priut, therefore being the Mon- next after 15 _ was Mil 
day next after the fifteen days Wc. the 1ſt. and the trial rg 
as that fell upon Moanday, muſt have d Raymond 1 5.28. wo 
| been Monday July the *y, but revs cake, 12 Mad, cer f, 


Trinity Term 2 Geo. 2. 


| 


H E plaintiff Jones declared in B. R. againſt Judith Pays Sanne u 
T nell — rebar promiſes. She by * of Judith 23 
King appears by attorney, and pleads now 4 „And after a brought cannot . 
verdict for the plaintiff, ſhe and Edward Kin bring 4 writ of 2 — plain 
error coram vobis, and aſſign for error, that ſhe beg 20d L R.. ray. | 
pleaded as a feme ſole, whereas at the time of her N 
and plea ſhe was married to the ſaid Edward King. The defend - 28 Dig. 

ant in error pleads, that this Edward King and one John Kitſon Abatetoent. * 
became bail for her as for a feme ſole, and ſo relies on it by way (. 42-) to. 

of eſtoppel, that they ſhall not be admitted to aver againft the 

record: to this the plaintiff in error demurs. And Strange ar- 

gued, that the bail put in is by the name of King, ſo that the 

bail-piece is notice to the plaintiff: and beſides it has been de- Antenoge 
termined in the caſe of Needham v. Dewatver, | Mich. 2 Geo. 1. * 
B. R. that the defendant cannot be eſtopped by the act of the 


n abatement, becauſe it was not ſo at the bringing the plaintiff's 
tz or if it might, yet her laches in not pleading it ſhall not 
leprive the huſband of the benefit of aſſigning it for error: and 

dit was held Hil. 4 Geo, 1. B. R. Howard v. Sedgemore.. And 


n; and fo it was alſo held in B. R. Trin. 10 N. 3. Fidding v. 

9 5 3 

the 4 * N "$5 153 1 8 f 1 =" vas f 
Fl And as to the coverture, he argued that it could not be pleaded ( 812 J 


* Trin. 12 Ann. (a) r Stevens, Bro. Joi ee (4) 20. * 
conſe Error 173, and in 1 Roll. Abr. . 10, it is aſſigned in the 66. 
e. ery ame words as here. N | ES a 

$ ; i” 5 
her curiam, This is to abate the plaintiff's writ by the ac 


t the defendant, which was never allowed: we muſt take it 
at at the time of bringing the action the defendant was a ferne 8 — | 
le, decauſe they pretend to it back no farther than ths 
ppexrance. And plaintiffs would be in a fine condition, if at- 
they have arreſted a woman ſhe ſhall be allowed to overthrow 
er proceedings by a ſubſequent marriage. The judgment was. 


: 
, 


 Michaelmas rem 
"2 Genen 2 Regis. 15 B. K. 


Sir Rober: Raymond, Ant. Lord d Poli 


3 n | 

e bir F Erancls Page, Kut. 4 e | 

5 ö 4 +1 Jaities Reynolds, Ejq; a To 34 q 

iy — | Sir Edmund Probyn, Kal. E M 64 bi! Had | . 

be Sir Philip Yorke, Kt. Re Gong Sy 3 

15 Charles Talbot, 5 Solicitor Generate > 61 a $ 

- {> bo. £4 TIE tor: 1 375 4 — 
2 3 Fe" PIER Dickens 

DRE vii rk . 3 a Leg L. 

og Lo, gs (ff 


Mere » coy og Sire . was N on the ert return day ens 
. 3 was Sunday] and not ſerved till > Monday. On ant 
=. * 0 erer Serjeant Whitaker OE to ſet it it aſide the ſberif 

112 having returned a ſcire feri. Sen per turiam, If that be a fille 
return, the defendant will have his action againſt the ſbenl 


Bur we will not try the truth of the return a motion toll 
RR; ERS ht wi 0+ 

* 224. Tite' $65 SETS. CLE * 
* $5124 44 21G ak at * CUTE IVC , — 


Parker et al? ver, Godin. 


* . 


What meddling SATYR, a bankrupt at the time of his going off, jſt fot 


. th th 
; — — 45 plate with' his wife,. who in order to raiſe money upon it & 


3 converſion (1). livered i it to her ſervant, who went along with the defendant 


ull. L. N. P. 
17. . —— 7 as — 
23 | £1) Vide 8 v. Nane, 11 59. Perkin Ve 2 [Le 
4 32 . | 


8 t 


Michaelmas Term à Geo. 4. 5 813 


che door of Mr. Woodward the banker, and there the defendant 
took the plate into his hands and went into the ſhop and pawned L 
it in hi own name, gave his own note te repay the money, and imme= 4 
diately upon receipt of it went back to the bankrupt's wife, and e 
delivered the money to her. And in trover for the plate tze 
jury (conſidering the defendant acted only as a friend, and that 1814 1 
it would be hard to puniſh him] found a verdict for the — 38144 
ant. But upon application to the court a new trial was . ö | 
upon the foot of its being an actual converſion in the d dant, 

notwithſtanding he did not apply the money to his on uſe. 


And upon a ſecond trial the Pa Wr e 
value of the plate, Wa 


N. B. A difficulty aroſe upon Fin motion for a new trial, 
which was this. There were other things beſides plate in the 
declaration, and as to them the verdict pro e was right; and 
yet a new trial muſt be granted upon the Baton con dead 


deration the court held that-could be no reaſon to refuſe a new. e 

trial, ſor if the merits as to thoſe other things were with dees 
defendant, it would be found ſor him as to them (a2). But it 2 | 1 „ 

was agreed on all hands, that if one defendant be acquitted, and Keats 

another found guilty, that leon aner NO-MeW: N * "OG 
Strange pro 2 8 te | j ca gots Wk | 
IP eee an Tn 8 4 5 4 5 2 x 

4 0 Rar v. | Poole E. 1734. „ Bull 2 . 23 PR 8. 1. 1 

L. N. . 326. 8. P. Ferw's caſe, Hil. 27 & a8 C. oat vt | 
| (3 U Callier v. Morris, Mic, i- ee. Dan » . 14 1 
17 35+ Bull, & Bide Gartictinid trot. nt mobreactunt 23 — 


XTK 2 


M1 Jai * wy 4} a6. 315 5 545 ave: ; | * 2 * N N ; 

6 « 112 8 r _— N 1 
« Trop ce Em =) her an. Kiſh won 4 
5 num; and the defendant had leave to bring the arrears of K. 4 72. 3 
* the 5 J. per annum into court on the act for amendment of the 23 r 
bn Aus 315; contra. Strange pro de. _ 


** th * 
2 


es (1) Benafous V. lot, 3 Burr. 1370. ares 


wy 


1 


1 Barn. B. R. 


' / . | ' ty - 4 » 
| Michaelmas Term 2 Geo. 2. 


' 7 y F #4 
= bo 4 * 
=» 
opman ver/. * 


Officer muſt O a motion againſt Bambridge the warden of the Flat, it 
Eon was held that if a habeas corpus is brought, he muſt obey 
| it, though the party refuſes to pay his fees z for he has a remedy 
for them (1). e W169 | 


3 i —— 
. — — 


— 


(i) Crompton v. Ward, ante 433. opinion of Ferteſcus J. videtur in 
tra, fed vide. | : MAL] wet n / 
| | I 
Moore ver/. Jones. : 
Aalen af core- FARROR ofa judgment in C. B. in an action of covenant, WW -. 
| . 5 E wherein the plaintiff declared, that the defendant per quod- tal 
deed (1). dam ſcriptum ſuum factum apud M gſim conceſſit to the plaintiff n alo 
annuity. pro concilio impendende, and aſſigns the breach in non-pyy- ſho 
e ment for a certain time. (3). Upon oyer, which was ſet out BW: 
LOT dee net. ve werksy 2nd conginded with, tn e Artes Hil th: 
Import # deeds unto ſet my Bund and ſeal ; the defendant pleaded, that during that 
allegation that time the plaintiff gave no counſel; and on demurrer there wa } 
the partycove- judgment by default for want of a joinder (4), and in B. R pret 
2 2 general errors aſſigned. . * f not 
| Iu 


the . * 
is ſer out upon ® Robinſon pro quer in errors objected, that the plaintiff had not 
— 2 in his 3 himſelf to an action of covenant it not 
— ee, eee g e S 
A nant will not lie. 192. Cv. Car. 180, 209. Heri 
La l it no fgille ſuo fegillaf 3 and the word faclum here muſt be taken 
will not make be an adjectiye, to make ſenſe of the words apud D 1 
_ god thie defe@ | 5, mp/it indeed might lie upon ſuch a writing. Coo. El. inn 
_ Yon (a). 5 571. 3 Lev. 234. Fo 
IL. Riym. 1536. 1 | 
"more full, 


1 


— 


62, 85. 8. C. (1) 3 Com. Dig. (A. 1.) 256. in error and defendant below, di 
1 816 J (2) 5 » Dig. Pleader not join in demurrer, and 
| S 1 (a. V. 2.) 618. judgment was given againſt his 
Wa (3) It was argued that the as upon default, which could ol 
breach for non-payment was ill be when a day was given bin 
aſſigned, but the court gave no but no day was given hi 
opinion upon the point. See the and therefore the judgment hou 
breaches ſet furth. 2 Ld. Rm. rather have been entered us up 
1535- a nil dicit, but upon this pan 
(4) Another error was affigned likewiſe: the court delivered # 
| that the reaſon of the judgment opinion. 
ww in C. B. was becauſe the plaintiff 
| Hoff 


| 3 


4 


wuz SET.” 


E 8 4 


\ 


| a uf "4 4 8 — 1. . : 4 
5 m 2 67.» — 
7 


Huſſey contra. The cyer muſt be taken as part of the declara- 
tion, and by that it appears there was a ſealing (5), The words 
convenit et conceſſit imply a deed. 2 Vent. 106, 8 Palm. 173. 
4 Leon. 173, 175+ 2 Roll. Rep. 228. 1 Lw. 333. Gadb, 125. 
Cro, Cay. 209, Cro. Fac. 420. Ov. El. 700 . 1667. 
In 5 Co. 51. 5. it is ſaid, a penſion cannot be without a deed; 
and why then ſhall not it be implied of an annuity ? Poſe GC. 
Atkinſon vi Coatfevorth, per indenturam convenit was held good. Ante $34... 


nr declaration or plea. Co. ac. 670. Carthew $13» 
And the plea of non i the deed ſofar that 
in evidence it need not be 10 Cro. * 682, 124. C. 
Car. 209. 


C. J. e ee ee eee the word 
faum by being joined to apud im renders it impoſſible to be 
taken as a ſubſtantive, Convent | mo declaration —_— never do 
alone; and though it is alone in the Reg; is a PTY 
ren rar an, ohne $a — 22 e 
at large when the plaintiff comes to _ n * 3 
the plea has made it good. e 


Page J. ety png does not ſignify a deed, (as no body wil 
pretend it does) here is nothing elſe to import it: the cyer does 
not prove it was actually ſealed, for every body knows the words 
In witneſ:, &c. are in the inſtrument before it is ſo much as ſigned 
OG And indeed cyer of a ſealing was never heard of 


Reynolds J. I think: this declaration is not to be maintained. 
aciently the words figillatum et deliberatum were required. But 


low it is held well enough to call it indentura LASERS 

| _ cit foe y e 8 — 2 
Ye A conce NaN. Briftol ne fqn, word con- Te 
eſt does not imply a deed. Nor is there any thing in the —PR 


&.. aces 
J. Ido not think convenit a better word chan promift, 816 1 

ee of and delivery were ſhewn, pro- t n 17 

ft would be well enough. word ſeriptum alone will not 

it to be a deed, and there is nothin "yt e to imply it. 

[fe cron; "hn ages was rorerien. 


. . 


(3) bee ths point . 1540. 


a 9 x | 
OR 75 % 86 0 | 2 & 


Dominus Ras EH 


Criminal preſe= hk T R. Attorney 5 2 a trial at bar on an information 
2 Mt filed by him for f. N Byti it not being carried on { 
vate proſecutor expence of the crown, but 15 iwate proſecute, the court 
not e 1 held that he muſt make out the uſ | equilites 40 bring it to the 
where there bar. 80 the gngring 3s 88 0 & +, 2 anothe 2 Mr. At- 
is an authority torney moved on an authorit from the to * —— aud 
— 5 granted as of right he King in ——ĩ 7 cauſe. And 
1 Barn. B. R. in $771 Jequen' it was tried, and 15 defendant convicted. And in 
$2, 112: 8. CO. Tyin. ſequen*, being i to jud igments he p roduced a oy 


poſt $26. 1 which was allowed; and being only for a mi Kemesner, 


not 8 85 to 80 the 8 8850 or plead it Po: his n 


24 - ? # mn 9 7 A» 
IF. wi 2 — 8 1 . : C <4 9 14 5 : T 70 2 . 1 « 


— 


Mio ns as Smit oY Wafon,” | arty 7:7 . 


T H Fidefendant with fed by the addition \ of Gentleman; 
L. Roy: An and pleaded in abatement, that he was a merchant and no 
a'Gentleman. And on demurrer a reſpondes oufter was awarded. 
12 the plaintiff has his election to ſue him either by a name of 
degree or myſtery, and the plea in abatement ſhould give the 
" plaintiff a better writ as to that ien 225 wy addition whey 
on he chuſes to proceed (1 ). | 


ä * "IF" i 777 p 74 TIF 7 . WJ w h 


= Rabin v. Mead, Com. an 571 cen. . R. act. 


Dominus Rex werſe Upton, | 


Indi ment li FEI R a verdict pro regt on an WTO for uſu] 
not barely- oy 4 A Strange moved in arreſt of judgment, t that they bad ol 
= corrupt agreement, without 24 loan or taking exceſlive i 


7 Tar. ce, tereſt in e of | it. s N wag arreftcd, 


3 
97:5. C. Garnham __ Bennett, 
| . Klenc 
Amd, N a motion ſor a new trial, it was "held, thet prin ſe 
hip are both | the repairer of a ſhip has his election to fue the maſt 


" liable for re- employs him, or the owners: but if he undertakes it ir of ea 
[ms B. K. promiſe from either, the otheri is Mu 4 


<1) Farmer v. Davies, 1 Term Rep. 708. $. F. 
4 % WL +42 | 7 755 8 2 3 24 * 
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 Ereſking verſe Murray. 

N caſe upon a bill of exchange againſt the acceptor, it was 3,392 8. 9- 

| alleged generally, guad . on demurrer to the ke 2 
declaration exception Was taken, that by 3 Ann. c. 9. the ac- a bill was in 
ceptance muſt in writing, and therefore this ought to be al- I. Rab, "TOP 
leged to be ſo. Sed per curiam, Acceptavit is enough, and if 1 Bars: B. K. 
writing is neceſſary, it will be implied (1). Beßdes, the writ- 37. 8. C. 

ing required by the ſtatute is only in order to make the drawer A 
lable to damages and colts. The plaintiff muſt have judg- — 
ment. 8 | : HY. ; , 53S kh OY exception , | 85 


— —_ 1 
— — _— — 


= N e W e 
(1) That it is not neceſſary vide Lumley v. Palmer, pf. 1000. and 
the caſes there cited. "28 . * e "6 
| Q ty + 6 ” 1 , * 4 * k 4 42 
95 | - * * 8 2 e * : . 


a 


EK tn Dorn RT 


in; | , 

” I E was committed for a contempt, and moved to have the One cg 

hs benefit of the rules, which was denied. And Trim. fe cas nn the 

by: 75 Capt. Hayes, who was in execution for a forgery, and was 1 he 
to ſye a year according to the ſtatute; made the ſame motion, and — 12 
had the fame anſwer e er 1518, | 

Ty, — ie 2.cn Og ee e DEI 

7 | * f . . | >. | 4" N N by * s 4 ; * 
(0) Pot. £45. Ber ei, Kilb, ante J86. | Fenple y. D,, 


n. Trin. 11 Geo, 1. rot % y 
YOVENANT' by the plaintiff as aſſignee of John Palmer ; 


and declares, that 27 March 1716. J. P. was ſeifed in fee KN 
f the demiſed premifles, nd by 3 cf between him and the 245 — 

jcndant he the ſame day demiſed to the defendant; to hold ance n foe be 
om Lach. day before for twelve years, at 18 J. per annum, Pay- 
e quarterly 3 that defendant covenanted to pay the rent; and thathe was af. 

ered and enjoyed the houſe to rr mee 
on: that Fobn Palmer being dite 7 the werten, 1. E ag e 
45. ly jndenture the leſſee" Io eftopped beg fo pleading oven in covenant by ah See of ü 


* It is alfo ill forthe enerality of the traverſe i j a | 
Neher would 8 the traverſe, as it ties plaintitt ap to prove an estate in fee; when 
ben, N. n plea of nil An, Ge. * be unde * of on general demurrer, 


a* 4 


— 1 
on . 
* . a . ö o vember 
. . * 3 
N 4 A ” 
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November, 10 Ge. by indentures of leaſe and releaſe between 
him and the plaintiff ſold the reverſion to the plaintiff and his 
| heirs, of which the defendant had notice, and then aſſigns the 
=. breach in non-payment of rent. The defendant, protefiands that 
John Palmer did not demiſe, for plea ſays, that 19 November 

T2 1706, the faid John Palmer was ſeiſed in fee of the demiſed pre- 
/ miſſes, and by leafe and releaſe of 19 & 20 November 1706, 
| ſeolcd the fame to John Brag and his heirs 5 and traverſes, that 

at any time after the date of the laſt mentioned releaſe 
Palmer was ſeiſed in fee as the plaintiff bas alleged. Fo this 
„„ + plea the plaintiff demurred generally, and the defendant joined 

. * 
[858 ] in demurrer. And after ſeveral arguments at the bar, theſe 
| points were reſolved by the court, 


T. That the demiſe being by indenture, the defendant could 
not plead nil Eabuit in tenementis : and indeed this point was not 
diſputed by the counſel on either ſide, but was taken for granted 


. 


throughout the argument of the caſe (1). 


2. That the defendant's plea was a ſpecial ni7 habuit in tenemen- 

tis, and was therefore no more to be received than a general age: 

the plea is of a ſeiſin in fee in Brag ten years before the 

to the defendant : that fee being alleged muſt in pleading be 

taken to continue, unleſs the contrary appears: nothin appears 

to the contrary ; and conſequently it is faying that Jobn Pala 

had no eſtate in the premiſſes at the time of the demiſe, the whole 

eſtate in law being in another. Beſides, there is no toom 1 

| ſuppoſe a reconveyance from Brag, becauſe the defendant has 
Dec. acc. alleged in the traverſe, that after John Palmer had once parted 
T. Jones, 182, vith the eſtate out of him, he was never after ſeiſed. 


| Where eftoryel 3. That this eſtoppel needed not to be-replied, but might b 

| l nes taken advantage of upon a demurrer; and that has been the 

aotbe replied. uſual way of anſwering the plea of ni habuit in tenementis, Suk 

| 277. And ſo is the general rule of pleading in Co. Litt. 303 f 

Ante 610. it was done in Gro. Elia. 362. in the caſe of Nip 
N [vB Green, Mich. Il Geo. in B. R. a n , 


An affignee may | 4. That though the plaintiff was an aſſignee, he wight take 
VS —— advantage of the eſtoppel, for it runs with the land. C. L 
. 3 152. 4 G. 53. Salk, 276. 1 Roll. Abr. 868. L. 2. 


: ' W 


-(1) Kempe v. Goodall, L. Raym. exiſts only during the tenant's c. 
7 Salk. 277. 3 Leu. 146. cupation. | Hayne v. Melt, 
d. 4e 611. But this eſtoppel Term Rep. 441; Per a Jof* 


Pe * 9 R * 
hg 8 * r * * 8 Atl N 1 
L FS - 


5. That this was ill on a general demurrer. 1 


6. That if the plea did not amount to ni Babuit in tenementir,, 

it would be ill on account of the generality of the traverſe, 
which ties up the plaintiff to prove the eſtate alleged in the de- 
daration, when any other eſtate would do; even a difſeifin 
would in this caſe, where it appears the tenant enjoyed under 
the leaſe, 2 Mer. 67. And it is no anſwer to ſay, that the de- 
fendant has traverſed in the words of the declaration; for unlefs 
it be materially alleged, he is not to follow it, And fo it was 
determined in this court in the caſe of Colborne v. Stockdale, ante 


493 The plaintiff had judgment. Strange pro quer. 


Ovington, ver/. Neale. | 8 L 819] 


Idem wer/. Waller. 1 | 
HE plaintiff declared upon a promiſſory note, by which A lenser 
the defendant and one H. B. conjunctim amt ſeparatim pro- geclares _ 
miſed to pay. There was a verdict and judgment in G B. for 2 L. Raym, / 
the plaintiff, But upon error the judgment was reverſed fox 1544-5: % 
want of tlie plaintiff's ſhewing a title to bring a ſeparate action 
2painſt one of the makers of the note, for by the preſent declara- 
tion he only ſays he has this er ſome No cauſe of action. 
Strange pro quer (1). | N 


1 ——ꝛ— — 


hed 


—— 


(1) Butler y, Maliffy, ante 76. acc. Rees v. Abbot, contra Cowp. 
Jz, | | 


ESE ED a6 hf 


N error e G B. the placita was of Mich. 13 Ges. and the nge an not 

J judgment was of the ſame term: the writ of error was Jes uf be. 
ed 18 OF. primo Geo, fecundi, and the aſſignment of errors fore the writ of 
of the Trinity term following: to verify the error as to want LKR. 56s 
an original, plaintiff took out a certiorari, tefle 21 June mY 
Ge, 2, upon which there was a return, that there was no ori- 

nal; and the defendant in error upon that pleading in nullo g * 
aum, Strange pro in errore- object that the '- 
wu not verified, for the late King died 11 Func, and there» 4 


88 


_—_— * * 


— _— — — 


1 Accordiog to the report in errors, and therefore could not be 
9m, the ground of affirm- a certiorari to verify the errors 
nu, merely that the certiorari upon that aflignment. Vid Bellew 
i prior to the aſigument of v. Scott, ante 440. * 


s judgment. 


SS, ITY * Ir CY CT * * 8 , a 7 5 * * 
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| Fore the refte.of the certiorari being the 21. of June primo of the 


preſent King, and the writ of error in Oober primo, makes it to 
* months before the bri ing the writ. of error, and a year 
' before aſſignment of errors; the conſequence of which is; tha 
it cannot be taken as verifying the errors; nor indeed to be the 
certiorari which the court awarded, for they awarded one afie 

the error was aſligned, and this appears to be another taken out 


Ko ſecond ce The court thought the objection good, and affirmed the jude. 

Fiprari to reverſe ment; after they had refuſed a ſecond certiorari, becauſe it wa 
in order to reverſe a judgment: according to the caſe of Mimi. 

eld v Berry. Ante 765. N pf 


Lord Bruce's Caſe, 
No guo warrento N information in natura de quo warrant was moved far 
i. by 1A againſt him, upon a forfeiture of a recorder's place, by not 


attending; there being no clauſe in the charter impowering the 
corporation to remove. Sed per curiam, If it is an actual for 
feiture, he is out, and you may chuſe another (1): if not, iti 

6 but a miſdemeanour, and a quo warranto will not lie. Beſides 
{ 820 J the modern opinion has been, that a power of ainotion is inc. 
dent to the corporation (2), though Bag's caſe ſeems contrary; 

I I Co. 93. 7 | 


as 4 — 


— - —_— „ — 


(i) Yide Reg. and the bailiffi , ration of Wells, 4 Burr. 199% 

Ipfecich, 2 L. Raym. 1233. Salt. 1 Hawk. P. C. c. 06. /. 1. p. 316 
443. S. C. That it is a cauſe for (2) Rex v. Richardſm, 53 

which he may be amoved, but it Rex v. Mayor He. Lyme Reg 

muſt be a general negle& and not Doug. 159. 8. P. | 

a ſingle omiſſion. Rex vs - Corpo- . 8 E- 


Legliſe verſ. Champante. 
4 ee i tne pris; 


Where probable * HE laintif teuer an action againſt the defendant, vi 
* was a cuſtom-houſe officer, for ſeizing ſeveral hoy 

15 Geo. a. c. 34. of French wine, upon pretence of their being lees, which uf 
916. an information in the Exchequer had been determined am 


the ollicer. And now upon debate it was held, that in 6 


n W * - 
= * þ = 4 1 


Michaelmas Term 2 Geo- 4. as. 
\ſes the officer ſeizes at his peril, and that a probable cauſe is no IN 


lefence (1). Fry Rf 


- 
1 W . wa DORA & ding 1 
© 


It appeared on the evidence, that the plaintiff had a partner in ws 
heſe wines, who was no party to the action. And the Chief — 
Juſtice held, that if ĩt was in an Va be it might be taken ad- plcaied in abates 


antage of at the trial, for it would not be the ſame contract (2); Bull. L. N. P. 
ut it ought to bhp pleaded in abatement in the caſe of a tort. 152. 


1 — — 


— 3 * 


Was (1) 12 Yin. 173. (P. I. 6.) ner, the partnerſhipmoaſt be plead- 
tra, Hr 6470 C.. ed in abatement, and cannot be 
(2) Bull. L. N. P. Zut in an given in evidence. Nice v. Shute, 
ion of aſſumpfit again one part- 5 Burr. 2611 „ 


a = 4 
. 4 & 4% 


Pliage worſe Page. In Cane. 

ae, berites to bis fix relations C. D. B. F. G. H. all his lands, 4 ben e. 
v * &c. and all his perſonal” eſtate; in truſt,” to perform ——— f 
g es will, and after all theſe things diſcharged, directed that the real and perſonal © 

fors inder ſhould be equally divided amongſt them, ſhare" and eſtate ſhould be 

| * ure alike, and made his ſaid lix relations executors (1), . be 

|; * . | * reladons Mare 

ne C. one of the legatees died, and then A. the teſtator died. zud harealike, 


Puere, whether the ſhare of C. dying in the life-time of the 8 4 ans 


ſtator ſhould go to the ſurviving reſiduary legatees, as part of tors, one of the 


| ; . 2 legatees dies in 
e reſduum, or whether, in this caſe, it ſhould go to the next Te for 0h | 


kin of the teſtator, as ſo much of his eſtate undiſpoſel of? reſtator, his 
5 t | | y 2 ſhare of the per- 
b. 31088 Mr. Solicitor General argued, that where there is a lapſed le- eee 


cy, it falls into the refduum of the perſonal eſtate generally 3 2 Will. Re. 
t here a part M che Fe itſelf is the lapſed legacy, and con- 439. | A* * 
quently undiſpoſed of, and ought to go to the next of kin of ' 
e teſtator; for the executors are to take nothing as executors, 1 5 


t as reſiduary legatees; and C. dying in the life-time of te 


ator, his ſhare muſt go according to the ſtatute of diſtrib GA 
ns, as undiſpoſed of. And fo it was decreed, oy 8 
(1) According to the report in 700. Ocben v. Owen, 1 4th, . "or 5 


nt, Ws ,. the deviſe was © to each  Holderne,s v. Ræyner, cited 10. 
yo (hea e 2 /ix1b part.“ But the te- Peat v. Chapman, 1 Fez. 542. 
ch up! in Mey agrees with the pre · Alereyd v. Smithſon, 1 Bro. Chan. | 
| apa e Mau v. Man, geſt. Caf. $04." ate.” Hunt v. Barkley, .S 
in de Per v. Dry, 1 P. Nut. Meſh: 49. 1 4th. 496. ca. | 
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2 — 


Gomez Serra verſ. Munez. 


. P ON. error in debt upon a bond, the bail is to be bound 
1 in double the penalty recovered (1), but by the courſe of the 
really due. court it is ſufficient if they juſtify in double what 1s really due. 
— mud The bail in this caſe, being both Fews, were ſuffered to put 0 
— wii their hats while they took the oath. | 

4 Ann e. 16, 

The courtof "The next day the defendant in error moved the court of Chats 
— — cery for a ſuperſedeas to the writ of error, on an affidavit that be 
: releaſe. had 2 releaſe of errors, which he could have no benefit of in e cd t 


125. UK 3 for want of a power in that court to] aſte; 


—— — 


[..) 13 error on 2 judgment in ſufficient if they juſtified in ni 
debt upon a bond it was inſiſted, ſum, 1 dag Sable th i 
that the bail ought to juſtify in really due. v. yuh, | 
double the ſom, judgment was 213. 

given for; but the court held ir NS 


p * " p 
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Hilary Term 2 Ges. 2. 


che releaſe. To which it was anſwered by the counſel for the 


plaintiff in error, that it was a yulgar error to imagine they could 
not try it, the ſtatute 27 Elix. c. 8. having given them power to 


examine all errors, and thereupon to reverſe or affirm as the lau ſhall 


require : and it was the higheſt abſurdity to imagine a court to be 
ſo conſtituted, as to be obliged to reverſe a judgment for an error 
which the party (having given a releaſe) has no right to aſſign: 


confounding the caſe of a releaſe of errors with that of aſſigning 


not zſſign error in fact, and concluding from thence that he can- 
not plead a releaſe. © The wrong reaſon that has been given is, 
hat they have no power to award a venire to try the error in 
fat; but the true reaſon is, that the ſtatute of Elia. was, only 
ogive anew remedy where there was none before: now before 


"wn errors in fact upon a writ of error coram vobis z and it never 
as the intent of the ſtatute to take away the juriſdiction of the 


t was wanted. Ef per King Lord Chancellor: I think-it is a 
reat abſurdity to imagine, that the court that is to hold plea on 
he writ of error ſhould not have power to do juſtice by giving the 
arty the benefit of his releaſe : I think they may try the releaſe, 


F they may, I can ſee no reaſon why I ſhould deprive the party of 
he benefit of a trial by a Jurys by inquiring into the validity of 

is releaſe upon a motion to ſuperſede the writ. I will make no 
der in the caſe. Strange pro quer in errore. 


* Burroughs verſ. Willis. 


wy mY (a) in C. B. Trin. 13 Geo. and Salk, 668. and now upon hy SOUR 
ideration the court refuſed to change the venue, but de- 


alter in chancery (2). 


%) The report in Fitzg. ſtates (2) Spelman v.—— 1 Wil. 
ground of refuſal to be that 159. S. 2 et vide Pope v. Red. 
Plaintiff was a maſter in chan - fearxe, 4 Burr. 2027. and the nate 
1 X by Sir James Burrexw. 


Yor, II. . 


Beſides, the notion that they cannot try a releaſe, proceeds from 


error in fact, and taking up with à wrong reaſon why a man can · 


e ſtatute the King's Bench did, and ſtill does, examine their 


daward a venire under the ſeal of the court of Exchequer ; and 


d 2 barriſter at law, and therefore had a privilege to lay his 1. 
Kon in Middleſex z and a caſe was cited in C. B. Hil. 9 Geo. 1 Barn. B. 
ks v. Foct, where it was ſo held, and the caſe of Carter v. 214. 


red they did it on account of his being a batriſter, and not as 


ing's Bench, but only to give a new one in the inſtances where 


+ 


PON a motion to change the venue from Middleſex, it Butter may 
was inſiſted, that the plaintiff was a maſter in Chancery, l 


33. 


by — — — — ¹˙7˙ Eno on 


y the venue In 
Middleſex (1). 
Raym. 1 $86 | 


— 


- «i 


$22 Shel Hilary Term 2 Geo. 2, 


* 


Boisgten 27%, Far. 


| head gan- N trover for 2 laced head Strange moved to brin SM 
rx I court, but was denied (1 * e ne 8 2 me 


1330 


i 2 — — d 


by mo Fi — 


(1) Olipent v. Teras, poſt. 1191. S. P. 


Goodchild verſe Chowerth, 


Laplar ad ſatis fo- A 2 ad ſatiſfaciendum was taken out againſt bail on a vrt 
er — of error, and the court refuſed to ſet it aſide: though 


1 b. x. 1 Roll. Abr. 898. 3 Salk. 286. is, that it will nat lie. Strang il * 

8. e. , for the bail. 5 8 f 10 

| het . . « 

; « 

Ferguſon verſ. Cuthbert. 7 

| beer was moved for to a ſuit in the ſpiritual cout 

Fraps. for calling a woman j1ilt and firumpet, and ſaying he wail bn 

©  Bunb.800.8.C. cut his wife's legs off if ſhe was ſuch a firumpet. And denied, c or 
per Cur? they are'a charge of incontinence, and the fignificatio 

of them well known (1). | 2 

by 1 FEES] N of 1 

2 — erh 

(i) Cook v. Wing field, ante 355. 8. P. et wide Hedghins v. Corodh wh 

s. | 1 

a * 4 Out 

| Hunter 20%. Wiſeman, 785 

| | (1 

Where oF" HE defendant pleaded a recovery in B. R. and inſte da vpo 

—j 24. replying nul tiel record, the plaintiff obtained a rule for A ei ; 

Game coutt is plea to be rejected, unleſs cyer was given of the judgment; acem 

. — ail cording to Carthew 453. 517. it being a record of the ” 0 

{«) 1Bara.B.R. court. Trin. 3 Geo, 2. Gwinnel v. Thompſon (a) the ſame wa p 

p80. f * I 1 * . e Me of i | Ed „ * 

8 | 0 

Fox wer. Glaſs, K. 


| 6, H E court had Jong refuſed to ſet aſide a judgment v8 
N Falk, 518 | was regular, on putting the plaintiff in. as good a con 

| tion. But upon preſſing the practice of C. B. I broke 

it in this cauſe, and now they do it every day, 


* RE: 4 8 
* = » we 
- * . 


4 : 9 
PW * nn = = 
F 2 TT5 T * 7 
- 7 1 ST" « 
* 


6 - 


Hilary Term f 2 ; Geo, 2, 1 FX : * 3 


Q Ford ver/. Fleming. r | 
In Cane. coram King Lord Chancelhrs ©» 


manner as to the matter in queſtion. 


| ing — a 
« 7tem, I give and bequeath to my grandaughter the ſum of acht due and 


« rent, the allowing the charges in getting in the ſame. em, charges for get- 
I gire the reſt and reſidue of what is owing to me from ſaid ting in the fame, 
« Maxton, which is about 40 J. more, to my two grandſons to terwards rec 
te be equally divided between them, allowing the charges as wor the debt, 
« aforeſaid, And rhen by a codicil ſhe orders, that her execu- 2 be 11 
« tors, or whomever it ſhould concern, ſhould take no more of f 

« G. Maxton than what would anſwer the charges of getting in Abr. Ca. Eq 


« the ſaid debt.” | 5 ok ” 


ſingle queſtion was, whether this was an ademption of the legacy. 


or not, ; | 


Lord Chancellor, It is not: this is a deviſe of a particular ſum 
of money; and the debt is only appointed as the fund, out of 
wich it is to ariſe. | Raym. 335. there is a diſtinction taken, 
where a debt is deviſed, the receipt in that caſe by the teſtator 
would be an ademption. But where a ſum is deviſed payable 
out of a debt, the receipt of that debt is no ademption (17). 


** 


—_ —_—— 


(1) A diſtinction has been relied imm; er al in Earl Themond v. Earl 
vpon that where the teſtator him- Suffolk, 1 P. Mn. 464. Ajſpton v. 
ſeif calls in the debt it ſhall be an Abbie, 3 P. Wms. 386. Drinkwas - 
acemption of the legacy, but that yer v. Falconer, 2 Yez. 623. Attor- 
it otherwiſe where the debror has ney General v. Perkin, Amb. 566. 
pd it in uncalled for, in Orm Hambling v. Lifter, ib. 401. 46 
\, with, I Ez. Ca. Abr. 302. pd. burner v. Macgwire, 2 Bro. Cha. 
dfv. Crockat, 2 F. Wms. Rep. 108. Humphreys v. Hum 
103. Ryder v. Mager, 340. Birch phreys, in Chan, 24 July 1789. | 
y. Baker, Meſt. 373. Partridge v. Caren P. Nut. 330. . 1. Where * 
Partriage, Ca. Temp. Talb. 228. theſe caſes are colleted, _* 8 
$ut this difference has been held T : 3 


M 2 


'T HE caſe was this. Fane Fleming made her will in this 2 


« 40 J. being part of the debt due and owing from G. Maxton for 2 | 


the teſtatrix af= 


Before the teſtatrix's death ſhe recovered the debt; and the 7 824 }: 
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* 


Dominus Rex ver}. Roger! Jobaſon. 


Gutlawry for oy HE defendant in April 1727. was committed to Newgat 
—— — for high treaſon in diminiſhing the coin; and upon 1 
&bming in wich- June, before he was indicted, he made his | 


| 0 8 | IN 
2 4 you 1728. he was retaken at Newcaſtle, having during his ab- 

ie cant will. lence, via. 3 July 1727, been indicted for high treaſon, upon 
nobappoiat 3 which proceſs iſſued againſt him in order to outlaw him, and $ 


8 February after (which was the February before his being retake 


r 


preſent. en) he was declared outlawed. He was brought up to eugat, 
3 and in the beginning of Michaelmas term laſt moved for a hab 
79, , 7 


82 117 224. corpus, by virtue of which he was brought to the court, and de- 
Fol, C. L. 46. fired the benefit of a trial, according to 5 F 6 E. 6. c. 11. he ne 
#8 nom ſurrendering himſelf to the Chief Juſtice, and offering to 
: traverſe the indictment, having been beyond ſea at the time of 

the outlawry, and being ſtill within the year. Theoutlawy 
not being removed, the court ſaid they could only make a minute 
of his prayer, and ordered a certiorari to remove the proceedings 
from the O/d Bailey, and that the defendant ſhould be brought n 
up again upon the return of it. When the certiorari was returt- 
ed, the court made little difficulty of allowing him the benefit d 
the ſtatute, though it was mentioned, but not much inſiſted up- 
Ie on, by Mr. Attorney, that it was not a yoluntary render, but 1 
„ compulſory recaption, and therefore not within the act, accord- 1 * 
e, ene ing to Sir Thomas Armſtrong's caſe, Vol. 3. State Trials 334 h 
allowed at the But the court ſeemed very unwilling to hear any thing of that c 
rſkee chis caſe caſe ; ſaying it was very hard, when the law had giyen a m0 
ited of a . 2 . ; | 
diftinQion from 2 year to come in, that by taking him up before the year wa 
Er T. An. out, the benefit of that law ſhould be taken from him, if he coul 
bring _— within the deſcription of it. Whereupon being 
aſked what he bad to ſay why execution ſhould not be done upa 

_ Srough the firt him ; he delivered in a plea in Latin, and ingroſſed on parc 

Feen latte, ment ſtampt, ſetting forth that he being duZur ad barrom dt ant 
N | : , 

and offered at ſurrender himſelf to the Chief Juſtice, and offered to traverk 

thepeturn to the indielment; and 2s to the outlawry he pleaded, that at be Gat 

tender to the . | | < tnefſes 

Chief Juſtice z time it was pronounced, and Jong before and after, he was! Kin 

In the v:he: the dent beyond ſea out of the 'dominion of his Majeſty, vis, oj 8 

. in Fluſhing in Zealand, under the dominion of the States 

! rege, | 0 & : 

| onger o haye Whereby he was diſabled to render himſelf ; and avers the ier. 

executionaward- tity of his perſon, and the high treaſon for which he was coll 

| * 5 mitted and indicted and outlawed, and prays judgment, if mat 

1 325 ] 6 3 outlawry the court will proceed any farther againſt bin 

An las to the high treaſon he pleads Not guilty. Upon put 

in this plea Mr. Attorney deſired a copy of it, and time to cus 

ber it; and the next day the defendant being brought vp 1 
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indictment, till his other plea of being beyond ſea was deter- 
mined z and it being taken notice of, that in Sir The, Armſtrong's 
"I it vas pleaded ors femur at the 


and Mr, Attorney conſenting, the plea was delivered back, and 
he ordered to be brought up again on 25 November, and notice 
to be given to the ſheriff, to be prepared with a jury. 


It was debated, whether he could not at the fame time, if he 
vas found to be beyond ſea, be called upon to plead to the in- 
liment, and try that iffue alſo at the 'fame time: but u 


ire, it being an inditment removed by certiorari. 


Me. Attorney obje&tedy that he thould not have pleaded to the 


| bar, the court thought it x $i. 72, 
would be better that the defendant ſhould take back the plea : 1 Lev. 61. 


Kelyng. 13. 
1 Keb. 


onlideration, it was found he could not, becauſe till his being 
fond ſea was found, he could not plead; and after his plea _ 
dere muſt be fifteen. days between the zeffe and return of the wes 


0 1 8 . 
; It was debated likewiſe, whether in caſe it was found for him 
s plea, the indiftment could not be ſent back to be tried 

t the Old Bailey: but upon looking into the act 6 H. 8. c. 6. 
, found to extend to felons and murderers only, and not to 
1 ralor F464 | 7 K : 
© WY Coon the 25th of Nevemer he was brought up: and wichout 
ng any notice of the former proceedings, the outlawry againſt. ' | 
* n was read, and he was called upon to know what he had to 
„ why execution ſhould not be awarded: upon which he 


aded ore tenus his being beyond ſea at the time of the outlawry 
onounced; and the Attorney General infanter replied ore 
uw, that he was then within the realm, and traverſed that he 
beyond ſea according to his plea, and offered an iſſue upon 
che defendant thereupon ſaid he joined iſſue, and the jury 

e inſtantly to the bar and were ſworn (1). And then 
range pro def” (for it was agreed he was to have counſel as to 


EEE: 


SK 


* & and law both, in this collateral iſſue, though not on the in- 
* ament itſelf, the offence as to the coin being excepted out of 
abe ute of King William 3.) opened the iſſue; and ſeveral 
ses ere examined, to prove him beyond ſea: and after 
** King's counſel had been heard, and examined their witneſſes; 


priſoner's counſel replied, and afterwards the evidence was 
ned up; and the jury found the iſſue for the defendant, 


pon bringing in this verdict the defendant was immediately 
ned, and pleaded Not guilty, And he was ordered to be 
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) Vide Rex v. Devie, 1 Bor. 638. Ratcliffe's eh, Bot. Cr: 
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tried at the bar the next term. Upon the firſt day of which the 
Attorney moved the court to appoint a day for trial; but the de- 
ſendant not being at the bar, the court would make no rule, it 
being a capital caſe. And he was the next day brought to the 
bar, and then the time for trial was fixed; and upon the eri. 


0 


dience the defendant was acquitted. - | 


Baldwin ver/. Morgan. 


Feuitable cofts TI E plaintiff out of the penalty of a recognizance of bai 


* levied not only the money recovered, but ſome coſts, not 
nalty of a 3 included in the judgment, but ſuch as he had really been put to: 


| 

rizance of bail. and upon motion it was held, that though equitable coſts may 
148. f. G B-R- be levied out of the penalty of a bond, yet it was too hard u 

foe difference. ſuffer it to be done againſt the bail: and ſo the overplus money i « 

was ordered to be returned. Strange pro quer. 

8 2 | * | 2 « 

F 7 . | 184 * 

ET Searle verſ. Lord Barrington. 

aq Phe indorfe. T HE plaintiff brought an action on a bond entred into 1 50 
wuenc of intereſt, 1 her huſband by ons Wildman, under whom the deſendut 4 
1 . paid with- claimed, and the bond was dated 24 June 1697. The defend: 15 

EXC hall - ant pleaded /olvit ad diem, and relied: upon the preſumption, t to 
evidence though being after twenty years (1): to encounter which the plaintif 6 

Ace Wils. the rſt trial of the cauſe, which was in Trin. 10 Geo, 1, off 
L. Raym. 1370, {0 give in evidence the indorſement of intereſt under the hand > 
2 1 278. of the obligee in the year 1707 which was three years before de 

"ks r: "death of the obligor: but Pratt C. J. beſore hom it vn be 
1. Par. Ca, being of opinion it ought not to be given given in evident the 
. _ from the danger of letting the obligre make -indoriemend, 21 
3 dec which might be done at any time; the plaintiff was nonſuit, a of | 
Bp raſterwards moved the court againſt the opinion of the Chit iy 
ber” {AA 8 ©] (1) That the lapſe of 20 years by Lord Mayfield that ibe un * 
'{ A Me. '+ + without any demand or payment in Which a bond ſh be p* Bac 
voa a bond ſhall, in % form ſumed ſatished, is not fixes ja C 
_— * 3 e. on that it has been 20 or it may be in 18 A 15 
1 iſcharged, ide Moreland v. Fuller J. takes this A | 
_- -- Bennet, ante 632. Flower v. that 20 years ſhall in itſelf in ** 
1 Bilinghroke, ante 638. In the - a preſumption, but in Jeb ! 0 

| b | Wiiichelſea canſes, 4 Burr. 1963. payment ſhall not be preſ * . 


Forbes v. Wale, 1 Black, 537. without other evidence*n far 
Ofiwald v. Legh, 1 Term Rep. 270. of the preſumption. G 
In which laſt caſe, and in Rex v. Legh, 1 Term Rep. 274 

Stephens, 1 Barr, 4345 it ia aid IS * 
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juſtice ; and upon debate the other three Judges were of opinion, 2 
it ought to have been left to che jury; for might have re 
{on to believe it was done with the privity of the obligor, and 
the conſtant practice is for the _— to indorſe the payment of 
intereſt, and that for the ſake of the obligor, who is ſafer by 
ſuch an indorſement, than by taking a looſe receipt. But an 
objection ariſing, that after a nonſuit the plaintiff was out of RNS ol 
court, and could not have a new trial, no rule was made, and 
ſhe was left to bring a new action (2). 2 — Ig 
Accordingly a new action was brought and tried at Guia 0 

before Chief Juſtice Raymond, who ſuffered the indorſement a | 

be read, and the jury found for the plaintiff, The defendant _ . 
tendered a bill of exceptions, which was ſealed: and after judg - 
ment for the plaintiff, a writ of error was brought in the Exche- 
quer Chamber, and the bill of exceptions returned as parcel 6: 
of the record. And upon argument Chief Juſtice Eyre, Chief _ +, & 
Baron Pengelly, Denton, Hale and Price were of opinion to aſſim jn 
and Carter and Comyns to reverſe, So the judgment of B. R. 5 
was affirmed this term (3). : | * 22 


In February 17 30, this judgment was affirmed in Parliament. Fe 
Hil. 13 Ge. 2. B. R. Turner v. Criſp, the Chief Juſtice re- 


0-0 fuſed to let the indorſement of a receipt of part of the bond, 
” after the preſumption had taken place, to be given in evidence; 


ſaying it differed from this caſe, where the indorſement appeared 


5 K to be made before it could be thought neceſſary to be made uſe / . 
- to encounter the preſumption (4). — 
hand — — oy 8 ig — — 
e th (2) But ĩt is now ſettled that a Barnard. B. R. 432. a ſimilar in- —_— 
wh new trial may be granted where dorſement ſeems to have been ad- _ "—_ 
lence, the plaintiff is nonſuited- through mitted, though made after the 2 
nents 2 miltake of the Judges in point preſumption had taken place. Bat = 
t, ul of law. Sadler v. Evans, 4 Burr, ain Glyn v. The | Bank of England, w—_ 7 
Ca 1986. in B. R. Temple v. Wells,, 2 Vn. 43. Lord Hardwicke took IST 
and Bag h v. Wynn, cited ib. the ſame. diſtinction“ as was done 
Harris v. Butter ey, Cowp. 483. in the preſent caſe. Ina copy of _ 3 
Meuburn v. Langley, 3 Term Rep. Sele Caſe of Evid. 152. (where es 
2. Maſcall v. Hogg, 4 Wilf. 146. his caſe is alſo reported) former- 2 
Rackbam v. Jeſſup, ih. 333. S. P. ys in the poſſeſlion of the late Mr. 41 * 
in C. B. See alſo Forbes v. Male, ]. Milſan, and no in that of tbbs 
| Black. 532. in R. R. Love v. editot, it is Rated-that * at theSit= 
, Barnes 311. Hare v. At- ** tings -after Michaelmas term aa 
tinjn, ib, 3i7. Contra in C. B. Weflminſter 6 Geo. 3. Lord Cams. 8 at 
(3) How far entries in private . des faid, that he was never > 


books are eyidence to affect the 
intereſt of third perſons. © Fide 


0 
if 


. 
5 
- 

— 

* 


% much pleaſed with the deter- 


. mination of Searle v. Lord Bar- 


lane v, Greyville, pot 17 how ſaid i D 

„ „ poſt. 1129. ton, however 'he ſaid it Was 

(4) In Barnes der Pima 13 l ! | 
R #WE 5 r 


a Hilary Toms Geo, a. 


x he re. 5 verſe Barett. 
ſo u Sade Uros error out of the court of Litchfield it was objeted, 


* 33 that the items of a ſtated account were not laid inn 
55 3 roy juriſdictianem. But the Court held it enough to lay the account 
een to be ſtated within the juriſdiction; and that as a venue was not 
111 2 neceſſary to be laid as to the itemt, there was no occaſion to ayer 
"Inferior court. them to have ariſen within the juriſdiction. Caſes cited were 
(x) gp Davis v. Stanpard, Mich. 3 Ann. for immoderate riding and 
x Barn, B. — whipping a horſe, and held the whipping need not be laid inf, 
x28. . C uriſdiftionem, Lutw. 256. 261. 15 E. 4. 4. Heb, 88, 
-—: 0s 795* 1 Saund. 73. All, 72. Sti. 132. 2 Lev. 165. 2 Jong}, 

© Rep. alſo 6 Mod. Mad. Co, 4435 The judgment was affirmed. 


la. 


Holt 13. ; 8 ies * 
** 3 2 Trevor v. Wall, 1 Term Rep. 1581. 
. | 


White wer}, Graham, 


| Troverfor a par RROR of a judgment e c. B. in trover for a parcel 
| nn { of diamonds. And Strange pro quer in errore would har 
Ante 809. diſtinguiſhed this from the caſe of Bottomley v. Harriſon, which 
L. Rm. was trover for a parcel of packcloths, wrappers, and cords ; be- 
Y 828 ] cauſe that was taken as a bundle of ſeveral thing not eaſily to bs 
ſeparated, whereas each diamond was diſtinct: and it ought v 
bave been brought for ſo many diamonds, But the court thougit 
there was no difference, and affirmed the judgment. And ab U 

| wards on error in Parliament it was likewiſc affirmed ex part, | 
8: declining to argue it. oy 
| pe 
"EI of th 


bun 


n ao = —— —_ — 
w 


(.) Vide 1 Cans Dig. Action upon the Caſe 22 Trover, (6.1 
(8. $4 317. 1 LA. Kaym. 191. 
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: = Dominus Rex verſ. Malland, _ a 
"8 5 
3 "Where there le NDICTMENT on the ſtatute of the late Kings 12 Gs | 
opriation c. 35. for burning place bricks and ſtock bricks togetbe 


| 44 it 10 A debt And on demurrer it was objected by Mr. Fazakerley, that | - i 


ds the crown, lar inſtance, though a penalty of 205. thou 
particu 1 ce g penalty 20 J. fer 
2 . given, yet there 5 no appropriation of it, or any mt 


= nucy and not by ſcribed in which it ſhall be recovered, though there is as t9 


. 5 oa: * the reſt. And upon looking into the act, it appeared t 


2 Sefl. Ca. p. offence was omitted out of the clauſe, which gave rick 


12. No. 1 
Sz 6 Bn. B. l. 108. 3. C. 
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Hilary Term 2 Geo. 2. 5 
com | power ne to ſue for the penalties; and therefore the court 
ergy the 205, per thouſand, was in the nature of g Hebt to 
the crown, where the unappropriated penalty, would go, and 
was ſuable for in a court of revenue, and not by indictment. 
Though Strange cited 1 Mod. 34. 1 Vent. 63. and inſiſted, that 
the 205. ought to be the meaſure of the fine upon the indict» 
ment (1). Judicium pro def". "EE 9 | 


p — % „ 
94 1 
1 
## 5% 


3 


(1) Calles caſe, Cv. Fac. 643. ib, 834. Rex v. Harris, 4 Term 
Rex v. Wright, 1 Burr. 543. N X. 205, 2 H. H. F. C. ke 
v. Penſax, 1 Barnard. B. R. 127, 4 Hawk, P. C. c. 2% fed. 4 25 
2 %. Ca. 224. Rex v. Robinſon, p. 301. e 
2 Burr. 803. In Rex V. Beyal, | | 9 4 


o 


Borough of Chriſtchu rch, 25 ® PE 

PON a motion for an information in nature qu wur- Who ought ts 
ranto againſt the common freemen; it was held, that t HO "4 

necd not be qualified by taking the teſt, for they do not exerciſe . , 08 


s ay office relating to the government of the town, and an iufor- | 

= mation was denied. | | 

ch 

be- N 

& Dominus Rex werf Woodham. =p: 

ugh U PON a motion for an information againſt the defendant, Juices Ses, 
who was a juſtice of peace; it was held, that a perſon in unt commit” *. 


execution in B. R. may be there charged criminally by a juſtice de ng Wl 
of peace's warrant, But that no ſuch juſtice can take a priſoner * | 
if this court out of the cuſtody of the court, and ſend him to the 


vunty gaol. 8 NE 2 : 


Field verſ, Curtis, ; n 829 1 


T was held, that no releaſe could make the bankrupt a\ Wit- Bankruptcanngt + | I 


to prove his own act of bankruptcy (1). ” wry 
in — —— —— 
b (1) Evens v. Gold, H. 8 Geo. 2. in C. B. H. Black, 279. But the 
00 - Hardwick: C. J. Bull. L. N. confeſſion or declaration of the T4 
as 10 "+ 40.5. P. Er vide Bateman v. bankrupt made prior to the tax - 3 
nel OT, 5 Term Rep. 512. and ing out the commiſſion, that he 
uU at he is not admiſſible to prove did a particular act from ſuch a 


' fact neceſſary to ſupport the motive as either conſtitutes it an 
muon, Chapman v. Gardner, act of bankrupicy in itſelf, or 


— 4 


* 
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makes it evidence of one, may, if not allowable unleſs it is conco- 
made without colluſion, be given mitant with ſuch facts. 76. 
in evidence where ſuch particular Clendon, coram Hardwicke C. J. 
act is proved. Martin v. Eyloc, Caf. temp. Hard. 287, © 
ante 80g, But this evidence ſeems E. 


Coleman verſ⸗ Sayer. 
At Guildhall coram Raymond C. J. 


Within what A Bill was drawn payable at fix days ſight, and preſented and 
* A 1 accepted 8th of February, which made it payable the 14th, 


3 Bam. B. R. and the three days of grace brought it to the 197th, which was 2 
303. 8. C. Saturday, and the acceptor ſtopt payment on the Tueſday follow. 
ing, before which the bill was not tendered. And upon this 
evidence it was left to the jury, who were of opinion, that the 
drawer ¶ diſcharged at the end of the three days of grace (1), 


— 


(1) Yide Eaſ India Company v. Chitty, pot. 1175. 
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James Reynolds, Efq; | a 
Sir Edmund Probyn, Knit. 
Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Ei; Solicitor General. 
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* ©  Goodright verſ. Hart et ux“. 


H E defendant as daughter and heir of the late Admiral Norelief again 
Hofer brought an ejectment, and recovered, and was put 2 refu- 
into poſſeſſion : the other ſide brought an ejectment, and Hart u es. 
and his wife obtained a rule to be made defendants with the te- fence in eject- 
rants in poſſeſſion, and entred their appearance: but the tenants 22 8. R. 
laring been practiſed upon, refuſed to appear or make any de- f. 246. 190. 
ſence; upon which judgment was figned againſt the caſual 8. . 
ejector, after a trial at bar had been granted; and a writ of poſ- | 
lellion was taken out, and poſſeſſion delivered, Hart and his 
wiſe, the landlords, moved to ſet it aſide, inſiſting that the only 
reaſon ſor making the landlord a defendant was to ſecure a trial 
in all events, and to prevent the tenant from betraying the poſ- 
cſhon, But the court refuſed to ſet aſide the judgment, ſaying _ 
that the rule was only, that the landlord ſhould he made a de- 
ſendant una cum the tenants in poſſeſſion ; and therefore if they 
would not ſtand the ſuit, the landlord could not be let in. 


Ruere tamen, for this is giving tenants much too great, a power, 


** 
A 0 


| Eaſter Term 4 Geo. 4 


and makes them abſolute maſters of the eſtate, and to chooſe 
their own landlords (1). See 11 Geo. 2. c. 19. { 13, 


The court refuſing to relieve the landlord, he went down into 
the country, and prevailed with the tenants, on giving them ſe. 
curity to attorn to him; and then the plaintiff in ejectment came 
and complained to the court, and moved for a new writ of poſ. 
ſeffion. But the court refuſed to relieve him, there having 
been a regular execution of the firſt writ; and faid the dif. 
tinction was, that if immediately after the writ had been ex. 
ecuted, the tenants had attorned; there ſhould have been a new 
writ. But not where the poſſeſſion had continued as delivered 
for above a month, as it had in this caſe. gag 


— — 1 
* 4 4 © #4 „ V4 4 
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(1) Fairdaim ex dem Fowler v. defend without the tenant in 
Sbamtitle, 3 Burr. 1301. 1303. fron, who might before have defended 
Where the®law of this caſe is <vith bim, was drawn and intro- 
doubted of, independant of the duced into parliament by Sir 
11 Geo. 2.c. 19. and it is ſaid that Jaba Strange, ib. 1292. 
that act by which all perſons may 


Dominus Rex verſ, Inhabitantes de Norton in Com Saloy' 


muſt be TR. Abney excepted to an order of ſeſſions for diſcharging. ( 

to the next ſeſ- an order of removal, becauſe the juſtices? order was dated 0 
*. 21ſt of June, and the ſeſſions order was not till Michaelma! thi 

el the eder. ſeſſions following, ſo that Midſummer ſeſſions intervened, * 

v. J 


Jo this it was anſwered, that by the expreſs words of the it 

- tute: the appeal is to be the next ſeſſions after the parties find 

T themſelves aggrieved, which is not till the removal: and for 

f ought appears, Michae/mas ſeſſions might be the next ſeſſions 

_ after the grievance, And ſo it was held in the caſe of the pi 

(a) Caler of Sert. riſhes of (a) Milbrook and St, Fohn's in Southampton, Mich. 

anthem. p83, 1 Geo. 1. in B. R. To which the court agreed, and the ſeſſions 
* order was afhrmed. 


Between the Pariſhes of St. Michael Coſlac in Norwich ond St 
- Matthew's in Ipſwich. | | 


'F JT PON an order of ſeſſions the caſe was ſpecially ftatch 
| on a removal of Edmund Williams and Amy his wife, and 
45 mund, Salomon and Amy, their children, from St. Michae's u 


eek fther lived a. 3 Barn. B: R. 108, 157+ Andr. 380. 2 Seff. Ca* p. 154- No- 1% 


& 


o 


_ 
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That fince the birth of the children old Edmund the * — 
a ſettlement in Jp/wwich, to which the two juſtices rey 
moved the family. But the ſeſſions being of _ their te 
tlement was not at Jp/wich, diſcharged the order 


Et per cur, The order of ſeſſons is right. 1 bor load 8 
colour to ſay the fon and his family were ſettled at Ipſwich, where {832} 
they never were; and this js exactly the ſame gaſc as that of ; 


Efwadbay and Waweedbay. Ante 438. ( & 4 


But then an exception was taken to the order of ſeſſſons. that Where an erdep 
it is ſaid to be made at a ſeſſions held by adjournment fuch a day — fol. 
and does not ſhew that the ſeſhons commenced within the time ons, it * 
preſcribed by the act: it ſhould have been ad /z nem inchoatam g your to 

ſuch a day, . held by adjournment after. T5 | for this aul {i _ 
the order of ſeſſions was quaſhed. Strange re Ioſwich (4), 


* 


ah 
* yu 


1) Bugden v. Ampthill, * Rex v. Colling bourn Ducis, 4 Term 
S.C. 270. S. P. See alſo upon Rep, 199. 

this ſubject Rex v. Walpole 17. (2) Rex v. Harrowby, Burr. &. 
Pe ers. Burr. $. G 638. Rex 2 $ F. Rex y. Heptonytall, ih. 88. 
Of burch, 3 Term Rep. 11 

M ius cum Tape . 55. 355» 


The Caſe of Schriven and Turner, 


A Mandamus was granted to the court of aldermen in London, Mandanus for . 
to reſtore them to the office of yeoman of the wood-wharf, AR bs > of the 
n an affidayit of jts being an ancient office and a freehold, 1 Term Rep. 
I Term Rep, 


Bowles ver/. Bridges and Markwick, * 


OVENANT on a deed dated 31 Auguſt 1720, pen What IC 
in conſideration of 420 J. paid by the plaintiff to the de 
duns, they covenanted, that they or one of them, on - "MS 


— 


* 


11) tes ſ. V. Moulton, ante 733. Blackwell v. Naſb, ante 
oy 


Faſter Term 2 Geo. 2. 


days notice in writing, to be left at the houſe of the defendant 
Bridges any time in a year, would accept, or cauſe to be ac. 
cepted, 2000 J. Saurhaſea ſtock, and all additions, and dividends, 
and pay for the ſame on transfer thereof 12,0001. with a 
viſo, that if the plaintiff ſhould ſubſcribe in the 20 per cent. ſub. 
ſcription propoſed to be taken in, and pay what is requiſite to the 
expiration of the contract; the defendants ſhould pay the ſame 
over and above the 12,000 J. but if the plaintiff did not tender 
the ſtock and dividends, then the agreement was to be void, and 
the defendants were to retain the 420/. Then the plaintiff aver, Wl © 
that the company did not take in any ſtock ſubſeription; an Wil 
although on 16 Augufl 1721, he gave notice in writing at the - 
Houſe of Bridges, that on the 19th of Auguſt he would transfer P. 
the ſtock and dividends, ac /icet he was ready at the Sou 
houſe where the books were kept, and offered to transfer accord. 
ing to notice; yet the defendants, or either of them, did not x. 
cept the ftock, or pay the 12,0007. but refuſed, and till do re. 
fuſe ſo to do. Dem inde, et pro cauſa, that it does not appea 
what dividends or profits were made and tendered, | : 


And Reeve pro defendente argued, that the declaration wa An 
on that account, for he ought to have ſhewn what they ve beit 
that the court might ſee he made a tender of all. 2. The uu un 


hours of transferring ſtock are not ſhewn, ſo it does not appeal: ry 
he was there the laſt inſtant of time, as he ought to be acc dc 
ing to the caſe of Lancaſhire v. Killingworth, Salk. 623, — 


Bootle contra. The dividends and profits are known and 

tain, and the defendants had the ſame opportunity to know vi 

they were as the plaintiff had. 2 C. 171. As to the ſecot 
exception, he agreed that if it reſted only on a tender, the & v. 
claration would be ill; but here he ſaid there was an actual g 

fuſal, and that is enough, be it at any time of the day: and -P 
great difference there was between a tender and refuſal, av ; 
render and non-acceptance, 1 Inft. 206. b. 5 Co. 114. (WE 
Sed per curiam, The refuſal is not laid as an act done by the ou 1 
fendants, but only as a concluſion the plaintiff draws from! "7 
premiſſes: it is not ſaid to be adtunc et ibidem, ſo that for 1 
{ | thing appears it might be at another time and place: and | 
_ - plaintiff muſt preciſely intitle himſelf to the action. And u 


8 


4 2 (2) ide Jenes v. Barkley, pleat tender, he muſt hv 
1 Dou. 694. be caſes cited in Vid Aufyn v. Ferwoiſe, llib. 
| | Blackwell v. Naſb, ante 535. But Anon. 2 Rall. Rep. 23%. = 

where one party is not prevented ire v. Killingworth, 1 [4-7 


dy the other from making a cm- C87. 


* l 25 FE 7.4 
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te firſt objection, the declaration. is certainly informa, and it 
is ſhewn for cauſe of demurrer. The plaintiff diſcontinued on 


Jones verſ. Maſon, 1 
4 Nik Prius in Middleſex, coram Raymond, Chief Fuftice. 


SATAN TC TS 


gery) was a ſubſcribing witneſs to a bond; and on pro- . 


as dead. 
- _ I Barn. B. R. 
«ths 25 104. 116. 


a brove his hand as if dead (1). | 
(1) Godfrey v. Norris, ante 34. Swire v. Bell, 5 Term Rep. 371. 


0 fe- N Evans ver/. Thomas. b * 


and docquetted; but before filed was miſlaid and Joſt, to be filed the 
And Strange moved for leave to file a new roll, the defendant 2 being 
being dead, and the executrix conſenting : and cited King qui 1 Barn. B. R. 
lum v. Bolton, ante 117. and Needham v. S (a). And after 260. 164. 8. G. 


a docquet, it could be no deceit upon purchaſers (1). 
== (1) Pop. 1007. 1264. 2 Kelp. 106. 


Dominus Rex verſ, Wynd et al%, 1834 1 


NDICTMENT for a riot, and riotouſly taking away two ve armiieige 
water-engines ; after verdict pro rege it was moved in arreſt plied in a riet. 


f judgment, that there was no vi er orm. 2 Keb. 133. 1 Dent, . . . 

14. (1 65. Sed per curiam, The riotoſe ceperunt, regerunt et profira- Barnard. B. R. 

be, implies a force, and the indictment is well enough. Fide 7? — 1 Q 
as 7 Hen, 8, c. 8. Cro. Gar. 345» 472. 2 Lev, 221. Sti. 12. all 5 

t for ſadcium pro Rege. Vie 1 Hawk, 
| P. C. ch. 64 

5 e 

ye rg | 2 Hawk. P. 
Goodtitle verſ. Walton. ps” 


A FTER verdi pro puer in ejeQtment, the judgment was Zjefment ler 
1 arreſted, becauſe it was for a mefſuage, a garden and a net 2 
ment, and entire . whereas an ejectment de uno te- 122 B. R. 


will not lie (1). Strange pro quer. 


) Word v. Payne, Cre. Eliz. Pop. 197. Rochefter v Ri. khouſe, ib. 
. 3 Leon, 228. 8. C. Anon, 203. Cre, Jac. 124. 455- 97 
f | 2. 


* 


* 7 
8 
3 


0 HN Ward of Hackney (who had been convicted for for- Ir the witneſs to 


ducing the record of his conviction, the plaintiff was allowed to to be conſidered | 


*HE roll of the bis re was carried in, in Trinity 19%; 1 . 


a rule to ſhew cauſe, it was ordered accordingly, for there being 6 | 


155. 164. 8. C. | 


7 2 p N 4 4 a A 
n r 8 R 9 6 — > $a n 
n * * Wr a * 3. X ** n 
by - 7” 8 * 4 * 1 * : 


Car. 471, $53. Tv. 118. Ney. Sed vide Cottingham v. 
: | 186. i de Herbam v. 2. Burr. 621. — 52 
iert, 3 Mod. 238. Birbury v: Burr. 267 3. Maſſey v. Rice, Cony, 
Yermans, 1 Sid. 295. 2 Keb. 350. in which the court inclined 
82. Copleflon v. Piper, 1 Ld. againſt, and Doe ex dem. Stewart 
Raym. 191. Makepeace v. Hoe v. Denton, 1 Term Rep. 11. in 
od, Barnes 173. Goodright which they over-ruled the ob- 
v. Hud, 3 Will. 28. S, P. jeQtion, 


Domigus Rex verſ. Woolſton. 


Fe write againſt * E was convicted on four informations for his blaſphemou 
an whos diſcourſes on the miracles of our Saviour. And attempt. 
pu- . , 

Tithible in the. ing to move in arreſt of judgment, the court declared they would 

' temporal courts not ſuffer it to be debated, whether to write againſt Chriſtianity 

law (2). in general was not an offence puniſhable in the temporl 

Fitzg- 64. 8. C. courts at common law: it having been ſettled ſo to be in Tay. 

2 caſe in 1 Vent. 293. 3 Keb. 607. 621. and in the caſe of Th : 

; 3 King v. Hall, ante 416, They deſired it might be taken notice 
ws of, that they laid their ſtreſs upon the word general, and did not 

- intend to include diſputes between learned men upon particulz 5 
controverted points. The next term he was brought up, and 

fined 25 J. for each of his four diſcoyrſes, to ſuffer a year's in. 4 

ment, and to enter into a recognizance for his good bets 0 


tour during his life, himſelf in 3000 /. and 2000 /. by others, 


— 


— 


ua. * "TR 


— — 


8 (1) Rex v. Aut, H. 2 Geo. 3. 3 Barm's Ecg. Law 203. 8. P. 


Rejindoz verſ. Randolph. 


Na HE writ of error being returnable before judgment girth 
= 6 break T was quaſhed, and the plaintiff in error pal coſts; it q 
n pearing to be his fault in uſing the writ after he knew it was (put 
out by his own motion in arreſt of judgment. Th court fad 

they would have made the defendant in error pay the colts. if 
had appeared that he entered continuances on purpoſe to defeat 
the writ of error (1). | 2 


j ) Re Ss * * 
5 , - 


. 
— — 2» — „ <4 * kad? "IRE —_ 
- 


(1) Fide Gould v. Coulthurft, ante writ is ſued out before jadgmes 
. 139. Vice v. Burton, poſt. 891. ſigned, becauſe otherwiſe c 
| Wilſon v. lige Hv, 2 Ed. Ram. tion would iſſue inflantly.” 4 
1179. Cauning v. Wright, is. Buller J. Faques v. Nau, 

1531. But in almoſt all cafes the Term Rep, 289. 


* * 


Trinity Term 
3 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Kur. Lord Chief Fuflice 


1 Sir Francis Page, Kut. | | 5 
5 | ; 
„James Reynolds, Ei; | Juſtices. 
„/ Edmund Probyn, Nut. 


bir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Efq; Solicitor General. 


— _ - © — — — — ” "_ 


— 


. 


Dominus Rex verſ. Lewis. 


TRANGE moved for a mandamus to three juſtices of unden ts 
peace in Brecon, to take ſecurity on articles of the peace ex- take ſecurity on 


72 ited againſt the defendant in B. R. and produced an affidavit n_ 95 
as (pu ts being ſeventy years of age, and unable to travel; and cited yo. 72. 2 
\rt s caſe, Mich. 6 Ann. and it was granted in this caſe. how: B.R. 


166, | 
. B. Trin' ſeguen', on affidavit of having kept the peace, and 8 Eon 
being unable to come up, the recognizance was diſcharged, 


Worral ver/. Bent et al, 


TER verdict in ejectment on two demiſes, where the pere there are 

ſecond was laid to be of other lands, it was objected on two demiſes t 
hat the judgment is only to recover terminum ſuum in the CONES 

r number, ſo uncertain which. Sed per curiam, It is de Cover his term, 
lenementis pred”, which reddendo fingula fingulis is well 1 


th, for there is but one term in each part of the pre- gelent. 
0, II. __— | miſſes Fug. 83. 3. . 


2 
£ 


The ſtatute of 
Limitations will 
not run againſt 
Action on bill of 
exchange where 
plaintiff is be- 
0 yond ſea (1). 


uo warrants 
lies for ſetting 
up a new office, 
I.. Raym. 1559. 
Pitz. . 8. C. 


vate office, as bailiff of a manor, for a ville is not a bor 


miſſes (1). Judgment athrmed. Strange pro defendente in 


PATTON in natura de quo warrants againſt the & 


is ſaid to be an ancient town, and that this is a publick cl 


eFrore. / 


Inn. 


85 (1) Fifber v. Hughes, foft. gos. Morris v. Barry, poft. 1180. 


Rochtſchilt veg. Leibman. 


HE plaintiff brought an action upon a bill of exchange, 
1 þ to which the deſendant pleaded the ſtatute of Limitations, 
and the plaintiff replied himſelf beyond ſea, to which the de- 
fendant demurred. And Reeve objected, that no actions on the 
caſe are within the proviſo, but actions on the caſe for words; 


and cited Cro. Car. 245. Show. 98. 


Parker contra, Where. the words of a ſtatute are general, they 
are to be underſtood in that ſenſe. 10 Co. 101. It is impoſh- 
ble to think ſo trifling an action as for words ſhould be faxed 


mi 

and not thoſe which are founded on a contract; beſides, it ks 77; 
been determined that the proviſo extends to this caſe: 2 Son 
120. 2 Mod. 71. Lutw. 244. Et per curiam, Judgment for 

the plaintiff. ; 

(1) Jide Sitritborſt v. Greeme, it was held that the action nu 

3 Vilſ. 145. But in an action upon be brought with ſix years after ( 

a bill of exchange by the payees, cauſe of action aroſe. Pry 

where one plaintiff had been Tack/en, 4 Term Rep. 516. Day, 


abroad, and the other in England, 


\ 


Dominus Rex verſ. Boyles. 


fendant to ſhew by what authority he claimed to be bailifi 
the ville of Southwold in the county of Suffolk, And on dem 
rer it was objected by Huſſey, that it doth not appear Sai 
is any corporation, either by charter or preſcription, ſo u 
make this a uſurpation upon the crown; it may be only af 


and ballivus is but a ſervant. 2 Cro, 177. Sed per curim 


an office of great truſt and pre-eminence within the town, 

gens regimen et gubernationem ville præilich, et adminijirat 

publice juſtitiæ infra eandem villam, all which is confeſſed by 

demurrer. And certainly the ſetting up ſuch an offce 

uſurpation. Suppoſe a man ſhould ſet up to preſide at f 
8 


| k . ' % 


Tuinity Term 3 Geo. 2. 


as a publick officer, and have in/gnia carried before him, is he 
not to be puniſhed for this, and have you any other way to come 
at him but by ſuch an information ? It is never laid otherwiſe 
than that it is a publick office relating to the adminiſtration of 


publick juſtice (1). Judicium pro rege. 


(1) Rex v. Nicholſon, ante 299% Rex V. William Wallis, 5 Term 
and wide Rex v. Sir Thomas Rey- Rep. 375. 


— — 


t, nale, pot. 1161. and the note, and ; 

1% : | : | 

le- 8 

he Hetherington un', &c. verſ. Lowth, 3370 

ds; 7 | 
HE defendant pleaded the privilege of C. B. and the plain- Plea, refuſed to 
tiff moved to ſet it Aide, he ſuing as an attorney of B. R. 7 — * 

hey upon the foot of privilege taking away privilege (1). But the 182. 238. $. G. 

olh- court ſaid, that was a point of law which they would not deter= _ | 

vel, mine on a motion, but put the plaintiff to demur to it. Strange 

W) Fur 


N. B. This was moved again next term by Reeve, and we 
produced the declaration, by which it appeared the plaintiff 
ſued by original, which was held a waiver of his privilege. 


1— 


_—_—_—— 


(1) Launder v. Cockayne, Barnes 1325. Guy v. Reynell, 2 Brownl, 
44. Held in C. B. that it ſhall, 266. In C. B. 8. P. Lum y. 
Dayſer v. Berryman, 2 Black. Aſcough, Barnes 43. contra. 


Rutter ver/. Redſtone. 


FT ER error in the Exchequer Chamber the tranſcript was N. R does 0 
brought back and amended in B. R. by the original re- {en the record 

cord. And it was held neceſſary to make the amendment C,umber.. 

here (1), as this differs from the caſe of a writ of error from 

C. B. becauſe the Common Pleas ſends up the very record, and 


the King's Bench ſends only a tranſcript» 


1 


(1) See Tully v. Sparkes, 50. 869. ace. 


— - C Eee dt et. ee 


Trinity Term 3 Geo. 1. 


— "—_ R. Ketelbey moved to quaſh the writ of error, becauſe i 
pears 29 years appeared there was twenty-nine years between the judg. 
after judgment. ment and the bringing the writ, whereas the party is reſtrained 
to twenty years. Per curiam, So he is, but this will be to de. 

prive him of the benefit of replying the exceptions in the ſtatute, 

Nil cap. per motionem, Strange pro quer in errore. 


Dominus Rex wer/. Archicp” Ardmagh et NathanieP Whaley, 

clericum. | 

Intr. Trin. 13 Geof. rot. 143. 

In quare impedir RROR of a judgment in B. R. in Hibernia on a quart 

n impedit brought by the crown againſt the Archbiſhop of 
a living void by Ardmagh and Nathaniel Whaley, clerk. | 


motion, de- 


- gory _ The declaration ſets forth, that Michael Boyle, late Archbi 
presented B. ſhop of Ardmagh was ſeiſed as of fee, in right of his Archbi- 


_ Is 3 „ ſhoprick, of the adyowſon of the church of Ardmagh, and being 
"0 Mints 15 ſo ſeiſed collated Bartholomew Vigor, who was admitted, and 


now preſented, afterwards made biſhop cf Leghlin and Fernes by King Millan 


D. fe and Queen Mary, whereby it belonged to the crown to preſent 
+ woot —— promotion: that during the vacancy Queen Mary 


the church is and then King William, and then Queen Arne, died, and fo i 
Fill vacant by belonged to King George the Firſt to preſent, but the Arch 


the i 

this fl a confeſ. ſhop and Maly obſtrudl. 
ſion and avoid- 

ance, and the ; . 

traverſe being The Archbiſhop prays yer of the writ, and then pleads, thi 
theretbre bad, true it is that Michael Boyle was ſeiſed in right of his Arch 
vp, re =” ſhoprick, and that the church became vacant by the promotes 
taken upon the Of Vigors, unde it belonged to the crown to preſent for that tum 


avoidance. but then he ſays, that King William and Queen Mary by letten 
I patent 23 February, 3d of their reign, granted to Peter Dyas 


declaration hav- 
ing ſet forth that court the deanery of Ardmagh, with all its rights, members 
2. the late appurtenances, by virtue whereof he was pofleſſed of the chuts 


. r. of Ardmagh as a member of the deanery, and enjoyed the land 


in right of his to his death: that Michael Boyle died, and Narciſſus Marſh ſuc 


. ceeded him, and became ſeiſed of the advowſon, and | 

of A. &c. and the death it came to 7 homas Lindſey, in whoſe time Vigers the 

Arch ichop by g 

his plea admits this ſeiſin and the vac nc y by promotion as alleged, but pl: ade furthsc that the cr 

patent granted to D. the deanery of A. wich all its rights, members, Ce. by virtue whered wh 

| Toffee of the church of A. as member of the deanery Ce. this is ill, as it neither thews 2 pr” 
on, or that the church is a member of the deanery. - 


1 


— ed 
«1s * * £ * Aa” a » o 1 
: ** 2 
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rinity Term 3 Geo. 2. 
motee died: that Drelincourt is ſince dead; by which the right 


of preſenting was im Lindeſay, who 5 May 1722, p e he 
other defendant Whaley, who is now incumbent. ; 


The defendant Whaley likewiſe prays ozer of the writ; and 
then pleads, that he is parſon imparſonee of the collation of the 
lite Archbithop : that the church did become vacant by the pro- 
motion of Vigors, and that the crown preſented Drelincourt, 
who was admitted, inſtituted, and inducted: then he deduces 
the title from Boyle to Lindeſay, as in the Archbiſhop's plea, 
with the death of Vigors; and ſays, that Drelincourt died 8 Marob 
17:1, and Lindeſay 5 May following preſented him, upon which 
be was put into poſſeſhon of the living before bringing the 
King's writ 3 and concludes with a traverſe, that the church is 
ſtill vacant by the promotion of Vigors, as is alleged in the de- 


| tion. 


r 


of 


The Attorney General as to the Archbiſhop's plea demurs; 
and ſhews for cauſe, that it is not averred in the plea, that the 
hurch of Ardmagh was a member of the deanery, or enjoyed as 


chli ucen Mary. And the Archbiſhop joins in demurrer. 
chbi- 
being As to Whaley's plea, the Attorney replies, that King William 
, and d Queen Mary did not preſent Drelincourt to the church of 
— lrdnagh, and concludes to the country. 5 

ent : 
Mary BG To this replication Whaley demurs generally, and after a 


| ſo 1 Winder in demurrer, and ſeveral continuances, there is judg- 
dent in B. R. in Hibernia, that the Archbiſhop's plea is a good 

ar, and that the Attorney's replication to Whaley's plea is in- 

ficient ; ideo defendentes eant inde fine die, &r, : 


uc Of this judgment a writ of error is brought, the general errors 
moo ned, and in nullo off erratum is pleaded, — 


jv tera: 

u Strange pro rege argued, that the court below has erred in both 
Dro "ances. 1. In giving judgment, that the Archbiſhop's plea 
an u good bar; and 2. In adjudging that the Attorney General's 
2 CNUt 


pication to Wþaley's plea is inſufficient, 


1% e to the firſt point, I need only to enumerate the cauſes 

aue ſpecially aſſigned in the demurrer: and it is incon- 

em to ſay the living belonged to the Archbiſhoprick, and at 

| lame time inſiſt that it paſſed by the King's grant of the 

en. But then it will be rightly urged, that the King can 

1 * 19 writ to the biſhop, * he overthrows both parts of 
3 


* = wo * 
* 7 2 On , 
- : \ 
* 


38338 


* 


uch by Vigors, or preſented to as ſuch by King William and 


L 839 


f 
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the judgment : and therefore T ſhall endeavour to ſhew, that the 
judgment itl favour of M haley's plea, and againſt the Attorney 
replication, is as erroneous as the other, © 


And upon this the principal queſtion will be, whether the 
- traverſe at the end of Mhale)'s plea be ſo material, that the At. 
torney General could not paſs it over, and take iſſue on the pre- 
ſentation of Drelincourt, as alledged in the plea. And that wil 
depend on the conſideration whether the plea without the tr. 
verſe had ſufficiently confeſſed and avoided the title of the 
crown, as ſet forth in the declaration. For if it had, then the 
traverſe will be improper and immaterial : if it had not, then: 
traverſe might be neceffary, and if it was well taken, the Attor 
ney General could not pals it over, 3 


But I take it the plea of Mr. Whaley is a full confeſſion and 
avoidance. The title ſet up by the crown is a prerogative tit 
(not now to be diſputed) to preſent upon the promotion of Bur. 
thalomew Vigors to the biſhoprick of Leghlin and Ferns, "The 
ſubſtance of }//þaley's plea is, firſt a confeſſion that there is ſuch 
a prerogative, and that Vrgors was ſo promoted]; but then to 
avoid the King's recovering in this ſuit, he Tays, that the crown 
has had its turn already by the preſentation of Drelingourt, By 
this plea all matters in diſpute, except the preſentation of Dre 
lincourt, are agreed. The vacancy by promotion is agreed; the 
prerogative is agreed; and the only thing remaining in contro 
[ 840 ] verſy is, whether the crown has exerciſed the prerogative in tl 

2b inſtance. To that the Attorney General very properly anſwer 

that the crown has not had its turn, for that they never preſented 

Drelincourt : and if the cauſe had gone to trial upon that iſſue, 

. it would have been tried upon the moſt material point, nay the 
only point remaining in diſpute. As therefore this plea without 

vel. 181, 221. the traverſe is a full confeſſion and avoidance, it would be mil 

Lat. r56. pending time to cite caſes to prove that where I confeſs and aro 
. I ought not to traverſe : the- confeſſion and avoidance is a ful 
defence of itſclf, and to add a traverſe is but to make the pil 
repugnant, | 


mere remains only one thing to be added upon this head, t 
that is, that as the traverſe was immaterial, it was in the che 
tion of the Attorney General, either to demur upon that accu 
or to paſs it over, and offer a new traverſe upon the matte! 
Drel:ncourt's being preſented by the crown, For this there va 

Ante 11), caſein B. R. Mich. 5 Geo. King qui tam v. Bolton, There ® 
and the note. yaintiff declared in prohibition, that he was duly elected 2 cb 
mon co neil man of Lendon, and the defendant had petiuon 
; bainſt im in the court of common council, which had no 
rile 


* * - * wat * a * 
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nich ron to examine into the validity of the election, the cogni- 
:ance whereof belonged to the court of mayor and aldermen: the 
defendant in his plea ſtates his own election, and that he petiti- - 
oned againſt the plaintiff in the common council provt ei bene li- 
cit, and then concludes with a traverſe, that the juriſdiction is in 
the court of mayor and aldermen : the plaintiff in reply paſſes over 


common council had the juriſdiction: and on demurrer, it was 
reſolved by the whole court, that the true point of the prohibition 


not; it was improper for the defendant to go off from that, and 
offer an iſſue as to the juriſdiction of the mayor and aldermen z 
and that though the plaintiff might ſafely have demurred, for the 
immateriality of the traverſe, yet he was not bound to do it, hut 
vns at liberty to take a new traverſe, in order to bring the merits 
of the caſe in iſſue : purſuant to which reſolution judgment was 
given for the plaintiff in prohibition, and upon error in Parlia- 
ment that judgment was affirmed. | 


But whatever ſhould be the opinion of the court upon the queſ- 


verſe here taken by Whaley is an ill traverſe, and we being upon 
ademurrer muſt go back to the firſt fault, which is in the defend- 
ant's plea, The plea has ſtated the fact, and whether that fact 
amounts to a plenarty again{t the' crown is a conſequenee of law 
uiũng upon that fact. The traverſe here is, that the church is 
not now vacant, which being a con':quence of law, ought not to 
be traverſed (1). 11 Co. 10. 4. Ploww. 231» 4. 496. a. Paſe 
1 Gro, Rex v. Blagdon. In an information in nature of a 
warrants, the defendant made title under the conſtitutio of Ho- 
non, and then traverſed the uſurpation: the Attorney General, 
vithout taking any notice of the title, joined iſſue upon the tra- 
rerſe; and it was held to be ill, becauſe the uſer being admitted 
by the defendant's making title, the uſurpation was a matter of 
aw not to be ſent to a jury. | 


But then it was argued below (and will be inſiſted on here) 
Pt if the Attorney might take a new traverſe, yet his preſent 
verſe is ill, becauſe it ties up the defendant to prove a pre- 
lentation, when inſtitution and induction is ſufficient. ; 


To this I anſwer : that the law is not ſo, there muſt be a pre- 
*mtauon to make che church full againſt any common perſon who 


— * 


* 


(1) Vide the Grocers' Com any * aud Backhouſe, 2 Black. 776. 
lan the Archbiſbap of — 3 Wilf. 214, 1 324. 8. C. 
7 


this traverſe, and offers another iſſue on the point whether the 


tion, whether a traverſe could be added, yet I apprehend the tra- 


N 4 | . © has 


. 


being, whether the court to be prohibited had juriſdiction or | 


L 841 J 
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fon the be and much more againſt the crown. 80 is 6 (C4, 
Fo. a. 1 Leon. 226. Here A only act pleaded to be done by 
the crown is the preſentation ; the inſtitution and induction be 
ing the acts of others in conſequence of that act; the traverſe 


8 therefore was proper, in denying the only act alledged to be 

| done by the ou and the only act that could create a py 
W It. | 

Where the 8 abjection was, that it appears upon the record, that 


erown has a title Vigor the promotee died before the guare impedit brought, and 
5 Bo | therefore 5 they this is not a caſe within the reaſon on which 
Fe umbe nt to a the prerogative is founded, (viz.) that i it is but changing one life 
. u for another. If this objection had any authority in law to ſup- 
8 ort it, it might be reafon ble to go into the conſideration of it: 
the life of the but as the liſe of the promotes was never thought neceſſary to he 
3 ayerred, it is plain the law was taken to be otherwife. The pa- 
loſes its turn if tron, the bilhop, and the metropolitan may lapſe, fed nullum 
Exere has been tempus occurrit regi; and the caſe-in Ow. 2. which is an excep- 
. tion to the rule, does not come up to this caſe; for there it is put 
y 

ene elle, and of a lefſee pur auter vie being attainted of. treaſon, where no 
ſuch preſentee doubt the King muſt preſent during the life of er que vie, be 
* Nel his title continues no longer. | : 
For theſe 8 od the replication is good, and the W 
judgment i in both inſtances, on the Archbiſhop's: plea, and the . 
Attorney's replication to J/þaley's plea, is erroneous, and ouęlt | 
to be reverſed, and 5 writ awarded to: admit his e 


clerk. 


Darnall Serjeant contra. T ſhall inſiſt that upon the whole re 
cord there does not appear any title in the crown to preſent at the Ie. 
time of bringing the quare impedit. Here are thirty years after Tigh 

| 842] the promotion, which are not accounted for; and though 
* am not to diſpute whether there is ſuch a prerogative, yet ſureiy 
the crown is bound to exerciſe it in a reaſonable time. The re. 

ſon given for the prerogative is, that it'is but changing one lite in þ 

ſor another, and the patron has an equal chance: but it the 

crown can ſtay till the perſon promoted is dead, then a new lit 

is put upon the patron, and ſo far he is prejudiced by the promo. 

tion. In many caſes tempus cccurrit regi. Regiſt. 31. Cre. H 

11. Ow. 2. Cro. Fac. 216. Cro, El, 119. 1 Bull. 26. 


Againſt a rightful patron inſtitution and induction is nd 
enough, but here the King is not rightful patron, he has not tht 
OO” only a tranſitory 1 as in han caſe of lapic 


As to the traverſe in the ths: the vacancy is ihe foundation d 
he King' Q 2 the you 8 __ therefore it is 7 


4 verling 


„ * * n . 1 
, \ a : 
wy l * 9 » — 
0 
9 K ( 3 


"ad Wan * 
7 . 1 
8 
hs 


verling the moſt material part of the declaration. Cro.-Car. 6. 
And if ſo, then the Attorney General could not paſs it vyer, aud 
the anew waverſe, Hob, 318, Lui, 1360. Hut. 96. 


per curiam, It is impoſſible to maintain the primate's plea, which TY Dis 

neither ſhews a preſentation, nor that the church was a member 2 | 
of the deanexy : therefore ail the facts alleged in that plegare tobe & 5.) . 
lud out of the caſe, not being admitted by the demurrer, becauſe * 1 0 


il pleaded. 


. 
* 


| 1 
5 As to Whaley's plea; it is a full confeſſion and avoidance ih- 
: cut the traverſe 3 which for that reaſon is immaterial, and might 
- 3 ſuch be paſſed over. £8: N 
0 As to the length of time: there is no doubt but tempus occurrit 


regi, if there had been a ꝓreſentation; for the King's is the next 
tun, and if he ſuffers another to preſent, and the incumbengx 
dicy ; the turn of the crown will be as much gone, as it would 


p 

ut be in caſe of any common grantee of the next avoidance ; but 

10 vpon this record we muſt take it, that the King comes before 
any preſ-ntation : and no caſe 1s cited to prove the crown is li- 


mitted in point of time. If it muſt be done in the liſe of the pro- 

motce, a declaration will not be good withoyt averring his life, 

which was never done. In the cafe of ſimony the crown was 

not barred by ever ſo many preſentations before the act of Par- . 4 8. 
lament ; and if the grantee of the next avoidance ſhould come c. 16. N 
a 012 hundred years diitance after the death of the incumbent, 
be muſt have his turn, if there has been no preſentation all the 
while, If a common perſon had preſented Drelincourt, he being 
dead, the crown would have loſt its turn; but without a pre- 
ſentation it can be no plenarty againſt the perſan who has the 


4 . 


Tght, which is the crown, in this inſtance, though the advow- | 843 ] 


£09 


after 
uh | e is in another, which cannot alter the caſe, ; 
ſuren | | 


We are all therefore of opinion, that the court below has erred 

n both inſtances, and therefore the judgment mult be reverſed 

" lie, and a writ awarded here (as it mould have been below) 
admit his Majeſty's clerk, 0 


__ Upon error - ** Where the Ki 
4a; Ll por " or in Parliament, the Houſe of Lords were of opinion, 3 the Ring 4 
106. is being a civil ſuit of the crown, the writ of error was error in quarein» 


ated by the d: ath of the King, and' therefore 3 the judg- it, it abates 


is ant of reverſal in B. R. And a new writ of error being now wg 

not tht Moupht, and the ſame record returned, the court was not in- Abatement 
| inable to ſuffer it to bo ſpoke to, looking upon themſelves only (H.) 38. 77» 

2 Channel to convey the caufe again to the Houſe of Lords. ae 

« Bat, preſſing to be heard as to a new point, ob- 
ta i} ; 7% 3 ERGY * . 4 jected 


$492 Trinity Term 3 Geo. 2. 


jected that the traverſe at the end of the incumbent's plea wa 

material, becauſe what went before could not in all events be 3 

turn, ſince the preſentee, for any thing that appears, might not 
Subſcribing the ſubſcribe the articles: and cited 5 C. Windſor's caſe, Winch, 13, 
articles n-ed not 2 Cro. G50. Telu. 115, Sed per curiam, Then you are not par- 
be alled;edin ſon imparſonee to be let in to controvert this, for you have not 
An us 4. alleged a ſubſcription of the articles; and it is as neceſſary in jour 
claration or plea. plea as in the King's count, though the truth is it was never al. 
ſ leged in either, | | 8 


As to the other points, the court ſtood to their former opinions, 
and reverſed the judgment given in Ireland, and gave judgment 
for the King. | 


N. B. On a ſecond writ of error in Parliament, all the Judges 
attended, and were unanimouſly of the ſame opinion with 
the Judges of B. R. notwithſtanding which, the judgment 
of B. R. in England was reverſed, and the judgment in Ire 
land (ct up again. 


Dominus Rex ver/. Hayes, 

In an indictment 1 2 0 h 
a variance in the : HE defendant was indicted for forgery of a bond: and : 
addition of cheob- upon the trial there appeared a variance in the addition of . 
Igor was 8 the obligor, upon which a ſpecial verdi& was found, the Chief 5 
rend, be de. Juſtice doubting whether it was a variance or not, it being p- # 
cord of niſi privs roch? for paroch” : and after the verdict was drawn up, the pro- f 
ba int beenmade ſecutor moved for leave to amend the niſi prius roll by the record 
up by d-fendant's f WP" g * | Ju 
lere in court, Of the indictment, which was right; and alleged, that the re- H, 
If > ſpecial ver- cord of ui privs had been made up by the clerk in court of the * 
di 1 au in- 4 : | . 
fr defendant, who might be ſuſpected to have made it wrong o - 
three offences purpoſe, | * 
finds facts which ; 
prove the drf-ndant guilty of two, and refer it to the opinion ef the court whether he is guilty of the {ib and 
charged in the indict ment, they will adjudge him guilty of theſe two, and not guilty of the ul. inf 
L. Raym. 1518. S. C. fulicr ad wich twoother points. 1 Barn. B. R. 31, 32, 48, 142, 167. 5. C. of | 

844] The court ſeemed to think this was amendable at comme 2 
al 


x ee Dig. law, there being ſomething to amend by: but they ſaid ther 
Nr. was no occaſion to give any opinion upon that, fince they vet 


A. 
( __ warranted to amend it, as being a fault committed by the ce , 
fendant, who ought not to take advantage of it. | 
on arguing he variance being thus removed out of the caſe, the cauſe 


a Ip cla ver- 


ick in «criinat put into the paper to be argued upon the ſpecial verdict; and i 
ſe def ndant Counſel for the defendant attempting to ſpeak, it was ink 
dee bein. that the defendant ought to be in court, as upon motions in? 


G r 
A 767. 


* 
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rſ of judgment, To which it was anſwered, that a motion in WE 
arreſt of judgment is after a verdiCt ; whereas till this ſpecial ' 93 
verdict is argued and determined, the detendant is not to be 


looked upon as guilty : and the court thought this a reaſonable ROE 
diſtinction, and ſuffered the defendant's counſel to go on. . 


And then it was argued, That it was an imperfect verdict. Strange pro d 
The indictment is for three diſtint facts: 1. For forging a. 

bond; 2. for publiſhing ſuch bond fo by him forged; and, 

3. for publiſhing a bond, 3 to be forged. To theſe 

three offences the defendant pleads Not guilty, and the jury were 

charged to inquire of the whole, and in their verdict they find, 

that he forged a bond in the words and figures following, and 

that he publiſhed the ſame z but they ſay nothing as to the third 


oy offence, but conclude, that if upon this evidence the court is of 
th opinion he is guilty of the facts charged in the indictment, then 
% they find him guilty z and if the court think 4 not guilty, 
Th they find accordingly. | | 


Upon this ſtate of the caſe it was inſiſted on, that the jury 
ought to find all the iſſues with which they are charged; and 
ſince the evidence extended to facts only, they ſhould have found 
him Not guilty as to the third. 3 Lev. 55. Treſpaſs for taking 
2 gown and manteau : it is found ſpecially, that the defendant 
took the gown for a tax, and faid nothing as to the manteau, 


dil and held a diſcontinuance. Cro. Elia. 133. 2 Rall. Abr. 722. 

g fee fl. 19. and 2 Sid. 86. it is ſaid, that in all ſpecial verdicts the | 
5 Judges will not adjudge of any matter of fact but that which the Y 
eco! | 1 


jury declare to be true of their own finding. Trials per Pais 236. 
Here the court are ſpecially tied down, to ſay whether upon the 
evidence laid down before them the defendant is guilty of al the 
acts; and that they cannot ſay, becaule there is no evidence as 
to one. Co. Litt. 227. a. A verdict that finds part of the ifſue, 


he hand nothing as to the reſt, is inſufficient for the Whole: as in an 
he * information of intruſion into a meſſuage and one hundred acres ( 845 J 


of and, the jury find as to the land, and nothing as to the 

ow houſe, it is void for the whole. Godb. 57. 2 Leon, 194. 

- Hard, 166 | 

d there ad, 1 „ ; . 


| The court held, that as the verdict ſtood, they could not give The duty of the 
judgment that the defendant was guilty of all the offences, the <9urt 3 lpecial 
endence only warranting them to adjudge him guilty of the two AY 

irft, the laſt not being confined to the ſame bond ; or if it was, 

ſtevery publication is a diſtinct offence. But then they thought 

themſelves not- tied up by the ſpecial concluſion, but that the 

Whole evidence being laid before them, they were to do what 

lic jury ought to have done. And therefore they adjudged, that 


upon 


: 9 o 9 . 
9 — 
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upon the matter referred to them by the jury, it appeared to the 
court that the defendant was Guilty of the forgery and firſt pub- 


lication, and Not d reſt, 


move in r- Judgment not hayin been ſigned, the court was of 
— > the defendant might — any thing in arreſt of N And 
Aaned. it having been taken notice of by the counſel for the King, that 
the forgery was laid to be contra formam flatuti, and the judy- 
ment prayed upon the ſtatute z it was then objected by the coun- 
ſel for the defendant, that all the proceedings againft him were 
void, for that the certiorari and the venire and diftringas were ag 
if it had been an indictment at common law; and many prece- 
dents were cited, where the proceſs always run, de quibuſdam 
tranſgreſſonibus et contemptibus contra formam flatuti. And indeed 
18 to that ion had been kept up in all the forms of the crown- 
removean in- office, But the court thought it not neceſſary, for a certi- 
* to remove all indictments will remove one for forgery on the 
Whether the of- fg tute ; and th&jury are ſummoned to try whether he is 
fence be laid of the offence whereof he is indicted, which is a ſufficieat 
| ng ing to appear in the cauſe ; and therefore they pronounced the 
| judgment upon the ſtatute, and he ſtood in the pillory at Charing 
Croſs, and had one ear cut off, and then was carried to the King 
Bench to ſuffer a year's impriſonment ; during which he moved 
for the liberty of the rules, which was denied, he being in ere - 
cution (1). 
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Hatton verſ. Walker. 


T* HE defendant concluded his plea with unde petit judicium Amendment afs 
ſed (inſtead of /) the plaintiff actianem manutenere debeat. — * 
And on demurrer the plaintiff ſhewed it for cauſe, and the de- 1 Bun. B. R. 
ſendant joined in demurrer. And coming afterwards to amend ee 8.0. 

by the draft under counſebs hand (1); it was objected, that 9. 

tie intent of requiring miſtakes in point of form to be ſhewn for 

cauſe of dem urrer, was to give the party an opportunity to 

amend before he proceeded any further: but if after notice of 

his fault he will be ſo hardy as to join in demurrer, he is not in- 

titled to the favour of amending. And the court now ſtrongly 

ncined againſt giving leave to amend; till Parker at another 

Gay cited Gro, Car. 144. and Hil. 8 Ann. in B. R. Brownjohn 

5. Dyley, where the wowry was amended by the draft under 

counſel's hand, after there had been a demurrer, and the cauſe 

mae a concilium :* upon the authority whereof they gave leave to 

ancud in this caſe, | 


IIS 
* 


„ » 


(1) Auen. Caſes B. R. Temp. Hardto. 205. 
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Stephens ver/. Haughton. 


Difference be- N replevin the defendant avowed as bailiff of the dean and 
3 . chapter of Vęſiminſter for an amercement at the court. let 
de robies. for making bread wanting weight, contrary to 8 Ann. c. 18, 


x Barn. B. R. which gives the lect juriſdiction. And on demurrer it was held 


' 

| 

728, 214. „ to bean ill avowry; becauſe it was not averred, that the defend. Ml | 

| we ane” was guilty. And a difference was taken between replevin il ' 

and treſpaſs ; that in treſpaſs the conviction is ſufficient to juſtify Wl ! 

the- officer, who is only to excuſe himſelf, whereas in replevin Ml ' 

the defendant is an actor, and makes title for a return of the if © 

goods, Carth. 73. Mo. 75. Cro. El. 885, Skinner 58). ( 

x - b 

Amercements Another objection was taken and allowed, that it appeared i 

OY _ the amercement was by the jury, and not by the court, as it ll © 

by the jury. Ought to be; and that there was no affeerement. 3 Lev, 1g, t 

. Com. Di . ' | IC 

erer 18 206. 8 Co. 38. | | ; | 1 

wy MY For theſe reaſons the avowry was held ill, and the plain ® 
EN Dig had judgment. 

(0. 2.) 702. 

Enys verſ. Mohun. - 

| | I2 

Replenier 8 1 N covenant the plaintiff declares on a leaſe made to 72 2 

warded after an & which he lays to have come by aſſignment to the defendant . 

* The defendant pleads, that Cſer did not aſſign to him: and a. 


232, 220. S. C. after iſſue joined, a repleader was awarded, it being an iſie 
joined on what is not alleged in the declaration; for that doc 
not ſay Cofier aſſigned to the defendant, but that it came by 
ſignment, and there may be many meſue alignments : and de 
court held this to be an immaterial, and not barely an inform 
iſſue, becauſe the fact ſound does not determine the right (1). 


— 


(1) It appears by the report in ** iſſue is found againſt the pt 
Barnardiflon, that this was a ** tenderingit.”” Per Bulla] 
motion in arreſt of judgment, a Meiler v. — Dungl. 4 
verdict being found for the plain- Yides _ Dig. Pleader (R.! 
tiff. But that it is a rule never 811. 

6 to grant a repleader where the 
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Esdgeworth ver. Smaldridge. 855 | 


HE executor proved the will in the prerogative court, and Executor maybs li 


o_ a legatce ſues him in the arches, which is a court held in eee ? 8 
: 4 within the dioceſe of London, but belonging to the Archbiſhop of where he proves | 
55 Canterbury. The defendant moved for a prohibition, he living _ page 
for m I Hertfordſhire, and therefore by the 23 H. 8. c. 9. ought in chat a 
ern i not to be cited out of the dioceſe, this not being within any of Fitzg. 110. 4 


1 1 1 ru. B. R 
"o-c Wi the exceptions in the ſtatute. Sed per curiam, The general ſav- PR 7; 
_ ing as to the probate of wills extends to this, which is a conſe- ee 
uence of their having juriſdiction to cite a man out of the dioceſe g 
1 13 , . [ 848 ] 
to prove a will; and if his living out of the dioceſe in which tage 


1 will was proved be an objection to ſuing him there for a legacy, 

eit will overthrow the juriſdiction of the ſpiritual court as to lega- 
= cies; the executor by proving the will in the Arches ſubmits to 
4 19, the juriſdiction of that court: it is the arches, and not the pre- 


rogative court, where the will is to be proved ; and it is proper 
the executor ſhould be ſued- in the court where he mult render 
an account and get his diſcharge (1). | 


e SO WONT ˙ TY "NT OD 


n 


— 


(1) S. P. Anon, 1 Vent. 233. tion granted, and ſaid per Ware 
Per Holt C. J. Machin v. burtpn J. to have Been agreed by 
Molton, 1 Lord Raymond, 253. all the Juſtices, that the exception 
12 Mod. 259. Sed vide Hughes's in 23 H. 8. c. 9 extends only to 
caſe, Cadb. 214. Where the exe- probate of wills. But note it does 
cutors of a man who had lived in not appear in this caſe where the 
Jemerſe;fhire, were ſued in the will had been proved. 
Arches for a legacy and a prohibi- 


"4 


Dominus Rex ver/. Kimberley. 


18 defendant was brought up by habeas corpus, being Juſtices of peace | 
committed to Woodfreet Counter, for felonioully marrying * Zi, may 


vridget Reading, contrary to an Iriſh act of Parliament, 6 Ann. offending — — 


in order to be tranſmitted to Ireland to be tried, the offence be- the 7% law, ia 


ing committed there. _ to be ſent 


| | Fi:zg. 111. 
Strange moved that he might be diſcharged or bailed, inſiſting * Bara. B. K. 

at juſtices of the peace in Eng/and are confined to act only as 28 Be 

o ſuch offences as are againſt the. laws of Eng/and; and commit- 369. pi. 474 - 
J in England; and the proviſo in the habeas corpus act gives no 


. as to offences in Ireland, but leaves it on the former pra- 


Sd per curiam, It has been done in Colonel Lundy's caſe, 2 \ 
4. 314+ and in 3 Keb. 585. the court refulcd to bail a man | 
| : | committed 


E 


W . 
Michaeſmas Term 3 Geo. 2. 
committed for a murder in Portugal. If application is not made 
to have him ſent over in a reaſonable time; you may apply 
6. Again. 3 
\ Thereupon the defendant was remanded, and upon applies. 
tion to the Secretary of State, it was referred, to Mr. Attorney 
General, to conſider of the manner of ſending him over: and 
n an attendance by counſel, Mr. Attorney reported, that he 
might be taken from the Counter by a meſſenger, who ſhould 


have a warrant to carry him to Ireland, whither he was carried, 
tried, condemned, and executed. © EK 


1 849 Ih Between the Pariſhes of Elſtead and Holliburne, 


Renting above PON an order of ſettlement, it was ſpecially tated, that 
17 8 a man rented a houſe and land in E/fead, for which he 


a ſettlement paid 91. 10s. per annum, and that he rented 3 J. per annum of 
_ — lives. the ſame perſon, but lying in the adjacent pariſh, that he lived 
| 5 vol 24 in E/ead. And on conſideration of the caſes of South Sydenham 
2 Bott. by Conſt. v. Lamerton,. ante 57. and St. John's in Hertford v. the pariſh if 
287: ple Ammoril, ante 529. This was held to be ſettlement ini the par 
$o Paſ. 4 Geo. 2. riſk of Elllead. | e 
in the caſe ß 
Stopleford in Leicgfferſpire, he took 3 l. per annum in the place he. was certifiexted to, and 40 l. in the 
next pariſh, but iived where the 3 J. waz, and held a te.ulemeat there. 1 Sefs, Ca. p. 414 a 
328. 2 Butt, by Cenit. 214. pt. 237. S. C. : * 


Dominus Rex verſ. Taylor. 


\ 


IndiQment too N indictment was quaſhed for generality, being ca/unnis 
3 R. trix et communis et tu#bulenta parts perturbattix, ac ſites, rixd 
229. -- of Prgnas movit ef incitavit, et quendam Foſephum Atherton verb 
7 bebe 8 2 cantumeliis, et epprobrits abufa fu in doma ipfius F. A. (1 1 

(1 Rex v. M. Cooper, poſt. 1246. 2 Hawk. P. C. c. 25.4 59, 327 

| Whitlock ver/. Humphreys, 

Practice. P ON debate it was ſettle1, that to ſave cofts for not foe 
— * ing on to trial, it would be ſufficient to countermand notiq 


lu in a town cauſe two days, and in a ſe four days be- 
Gve, for Mich. 58, 4 country caule fou 
6 Go. I fore the aſſizes; and that it ſhould be a general rule, with 
MNercliffe, the countermand was 16th, and the aflizes 39th, and held that coſts ſhould be paid. 


conbdernf 


2 - wed WL. - 
* 
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| conſidering the charges or inconveniences in any particular 
caſe (u). EINER * . 


* 


— 
2 


r — 
_— 


— 


(1) But now by 14 Geo. 2. or Weftminfler, the notice of 
. 17. %. 5. If the venue be laid in countermand muſt be at leaſt fix 
the country; or if in Lenden or days before the intended trial, to . N 
Middhſex, and defendant reſides ſave colts. Jide Hullock on C ; 
above 40 miles from either London 408. 


Dominus Rex verſ. Greenhaw. 


C-rtiorari was granted to remove an indictment for not do- cure; to re- 

ing the ſtatute labour in the highway, on producing a pre- more indictment 
cedent where it was done, in the caſe of Rex v. Bachurd, 12 gg, be an 
Ge, 1 (a). | | the highway» 
(a) Rep. 1 Seſs, Ca. 383. no. 508. but not S. P. 


mm | e 
if PON a ſpecial verdict in ejectment, the queſtion was Deviſe to B. and 
pas upon the following words, whether the ſon of the deyi- Ms hein tek 


, _— , ly begotten, vis. 
ſor took an eſtate for life, or an eſtate-tail: Tem, I give and the drk, leak, 


* #deviſe my lands in A. to my wife Anne for her life, and after and every ether 
her deceaſe to my ſon Benjamin, and his heirs lawfully begot- _ 223 2 a 
ten, viz, the firſt, ſecond, third, fourth, and every other ſon heirs of the body 
and ſons ſucceſſively lawfully to be begotten of the body of my of ſuch ene 
ſaid ſon Benjamin, and the heirs of the body of ſuch firſt, ſe- _ ge ons, 
* cond, third, fourth, and every other ſon and ſons according for life. | 
* to ſcniority z and in default of ſuch iſſue, to my right heirs for 12 
ever,” And it was held by all the court, that though the firſt 235. : 
ords, if you ſtop at the viz. would carry an eſtate-tail to Ben- 2 Eq Abr. 336. 
amin, yet according to Hob. 191, what comes after viz. mult be 4 oF, 2 
aken in to explain che former words, and by the laſt it appears [ 85 ] oY 
c intended his ſon ſhould not have it in his power to prevent * e 
de eſtate's being enjoyed by his children; or if he had none, | 
om reverting to the right heirs of the deviſor (1): and they ſaid * 
. it + 


8 


K —— — 
— — 


not ro- (1) The word © heir” accom- Lime, Ld. Rm. 253. 1 Salk. 
| notic died with other words of limi- 224. Backhouje v. Melli, 1 Eg. 
Jays bv . has been held to operate as Ca. Ar. 184. pl. 27, Duc ex dem. - 
{that 1 of purchaſe in Archer's Barna'd et al v. Re wt 3 Will. | 
| +1 Rep. 66, Cheek v. Day. 244. Dee v. Collis, 4 Term Rep, 294. 


593. 2 Roll, Abr. 417. Solikewiſe as in the preſent cale 

J 7. So the words iſſue the words heirs or / cir: of the body 
mal”, ngton v. Ofc, have been rettrained by ſubs 
O ſequent 


. Michaelmas Term 3 Geo. 2. 


it was no new thing in conſtruction of wills, to let ſubſequent 
words intirely deſtroy the force of preceding ones, as in the com. 
mon caſe of a deviſe to A. and his heirs, and if he dies without 
iſſue, remainder over: the fifſt if alone would certainly carry; 
fee, but the latter qualify the former, and make it an eſtate. 
tail (2). So if a deviſe be to A. and his heirs, and for wantof 
| heirs then to B. the brother of A. theſe laſt words reſtrain the 
word heirs to mean only heirs of the body, becauſe it is impoſſible 


that 4. can want an heir general whilſt he has a brother (3). 


ſequent words to ſignify a parti- 
cular heir. In Doe v. Laming, 
2 Bur. 1100. 1 Black. Rep. 145. 
Liſle v. Gray, 2 Lev. 223. Raym. 


278. Algcod v. Withers, in Chanc. 


Clarentienx is 
part of the name 
of the perſon. 

t Barn. B. R. 
308, 247, 8. C. 
x Com. Dig. 
Abatement 
(E. 20.) (E. 21.) 
P- 20, 215 

(F. 19.) p. 39, * 
41» 


1735, Cited 2 Burr. 1107. 
1 Jex. 150. Fre C. R. 177. 
Et vide the opinion of L. Kenyon, 
C. J. in Denn v. Puckey, 5 Term 
Rep. 306. And ſee Goodright v. 
Puleyn, ante 729. and the note. 
(2) Chaldock v. Cowley, Cro. 
Fac. 695. 
Grifiths, Cowp. 234. 
Shenton, Cowp. 410. Idle v. Cale, 
1 P.Wms.71. Porter v. Bradley, 


Morgan et Uxor, v. 
Denn v. 


8 


8 
* my 


1 Term Rep. 143. 

(3) Webb v. Herring, Cro. Ju, 
58 5. Parker v. Thacker, 3 1 
Pte v. Willis, Caf. temp. Talb, 1, 
Allen v. Spendlove, 1 Freem. 14 
Pickering v. Toawers, Amb. 6; 
Toes v. Legge, 3 Term Rep. (84, 
note. Dye v. Perrin, ib. 491. % 
alſo where the remainder is limit 
ed to the heirs of the teſtam 
himſelf; if they mult alſo be bein 
to the firſt deviſee. Nottinghan\, 
Jennings, 1 . Wins. 23. Cn 
Rep. 81. See alſo 3 Cn. N 
tit, Devije (N. 5.) 428. 


NO a. ro r 


ſuit Clarencieux, to hold tam diu quam ſe bene gereret ; unde bel 


Holt ver/. Ward. 


T H E plaintiff declared upon a contract of marriage agil 
the defendant by the name of Nu, Ward, Eſq; Tit 
defendant pleaded in abatement, that the late King by letters ps 
tent under the great ſeal of Great Britain, dated 29 Juni 
regni ſui undecimo, created him King at arms and principal heril 
of the South, Eaſt, and Weſt parts of Euglaud; & namen ei ic 


not ſtiled Clarencieux in the bill, he prays it may abate. 
plaintiff prays cyer of the letters patent, by which it appenm 
is ſtiled Anox Ward, Eſq; beſore the words of creation, ® 
then demurs. And on argument it was held by the court, n 
this muſt be taken, not as au addition, but as part of his n 
according to Sir William Dethick's caſe, Cre. El. 542. | 
248. and therefore they gave judgment to abate . bill. J 
937. | 
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Dominus Rex g/, Adden. 


"HE defendant was the deputy, keeper of the Marſbalſea court vin nag 

1 priſon; and upon the addreſs of the Houſe of Commons examine whes 

was proſecuted for-ſeveral murders ſuppoſed to have. been com- 3 

mitted by him on priſoners in his cuſtody. He was tried on the fame fort of 

four ſeveral indictments, whereon the only queſtion was, offence of which 

whether a place within the priſon called the ſtrong room was a 7 . 

proper place to conſine diſorderly priſonetrs in; and the jury to bail him. 

upon all the four trials acquitted him, to the ſatisfaction af al- 7 8 

noſt every body; and in conſequence of theſe acquittals he was n 

diſcharged. Preſently, after he was at liberty, a ſingle juſtice of 3 

the peace, upon informations of a fifth perſon's having been put 1. 

into the ſame ſtrong room, and dying within a year after, . 

thought fit to commit the defendant again for murder. And oY 

upon a habeas corpus Strange pro def? moved he might be admit- £ 

ted to bail, on producing, copies of the informations, and aihda- 

vits of the former trials, and of the identical nature of the offen- 

ces: but the court refuſed to look into the informations, though 

they were preſſed with the Lord Mahun's caſe, Salt, 104. where Skin. 603, . 

they looked into the depoſitions taken by the corgner upon a mo- 

tion to bail. And inthe preſent caſe they remanded the deſend- 

ant, who lay in priſon till the next aſſizes,, when the grand jur 

* ꝗ „ the juſtice to return the bill ignoramus, and he was 47 
el. "> n 22% HG”. 


. * * 


Lynne wr/. Moody. 


HE plaintiff brought treſpaſs in C. B. for taking an ex- Tel 
{þ ceſſive diſtreſs : — on . in B. R. the Phra, was — 1, | 
everſed, for that treſpaſs would not lie where the entry at firſt dart. > 
was lawful, and here is nothing ſubſequent to make it a treſpaſs, NG $5.3. G. 
5 there is where the diſtreſs is abuſed : the remedy ought to be 
by ſpecial action founded on the ſtatute of Marleberge, 3 Lev. 
45, for at common law the party might take a diſtreſs of more 
"ſue than the rent, ſo as to make it more eligible for the party 
io redeem the goods by payment of the rent: here was ſome rent 
due, ſoa diſtreſs was lawful ; and as it is but one act, it cannot 
te a treſpaſs (1). 


— ů _ 


Treſpaſs dose 


gold and 100 ounces of filver were 
taken for 65. 8 4. and this is an 


(i) Hutchins v. Cha mbers, 1 
% 579. S. P. But treſpaſs 


il lie where the diſtreſs a ars 
be exceſſive both - 
of it, and upon the plead- 
3, i where 6 ounces. of 


exception to the general rule. 


Moir v. Munday, H. 28 G. 7>B. R. 
cited 1 Burr, 582. 590. 


O 2 


252 


Church warden 
cannot com- 
mence a ſuit in 
their own names 
after their year 
"is expired. 
But if com- 
menced within, 
they may pro- 
ceed in it after. 
1 Bac. Abr. 376. 
1 Burn's Eccl. 
Law 381. 


43 Com. Dig. 
Eſgliſe, (F. 3.) 
656. | 


that Prudence and Bond, who can ſue only in a politick capacity, 
could not inſtitute any ſuit after that capacity was gone. It va 
agreed, that if the ſuit had been begun within their year, they 


the year. is 1 Danv, Abr. 788. Cro. Eliz. 145. 179. 
1 Leon. 177. and Dr. Prideaux's directions to churchwardn 


RE 
} 


. Michaelmas Term 3 Geo. 2. 


Dent wer{. Prudence and Bond. 


N 1725, during the time Prudence and Bond were church. 
wardens of St. Matthew's in Iſwich, a rate was made for the 
repairs of the church: and the appellant Dent not paying his 
ſhare, the churchwardens after their year was our cite Dent, to 
compel a payment; and he appearing inſiſted to be diſmiſſed, for 
that the ſuit was not begun within their time. But the Judge 
decreeing him to anſwer, he appealed to the Arches z where the 
Judge pronounced againſt the decree to anſwer, before ther 
was a conte ſtation of ſuit, but retained the cauſe. From thence 
Dent appealed to the Delegates. And upon a hearing 17 D. 
cember 1729, before the biſhops of Nerwich and Carliſle, Chief 
Juſtice Raymond, Baron Carter, Sir Henry Penrice, and other 
doctors, it was determined, that Dent ſhould be diſmifled, and 


might have proceeded in it after their year was out ; it being 
neceſſitate to prevent people from delays, in order to wear out 


60, G1. But in regard this was not commenced till the year ws 
out, and no precedent was ſhewn to warrant this ſuit, the ap 
pellant was diſmiſſed. Strange pro Dent. 


353 


8 Hilary Term 


3 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Xut. Lord Chief Fuſlice. 


Sir Francis Page, Ant. 


James Reynolds, Eq; Pee, 
Sir Edmund Probyn, Kt. | | 


Sir Philip Yorke, Knt. Attorney General, 
Charles Talbot, E/; Solicitor General. 


—äñ ͤ— 


Vrreen the Pariſhes of Aldenham and Abbots Langley in com' 
Hertford. | 


5 a ſpecial order of ſeſſions, it was ſtated, that a poor There cannot be 
perſon forty years ago came into a pariſh and lived there * ſettlement by 
ever ſnce; that he attended the leet, amended the highways, dess. 
tad a pew in the church, five children, and did watch and | 
ward, Sed per curiam, Thoſe are not annual offices in the pa- yy” — | 
nſh, and the 1 Jace 2. c. 17. was purpoſely made to avoid theſe 1 Baru. B. K. 
onſtructive notices, and require notice in writing; and there- 33% 148: 285. 


fore they held it no ſettlement (1). Bs 


* 125. pl. 163. 8. C. 
2 that it was held tantamount to a notice in writing, but all the other reports of the - 


(1) Vide Rex v. Inhabitants of Whitthſea, 4 Term Rep. $08. 
O3 | 


953 Hilary Term 3 Geo. 2. 


Coleman verſe Mawby et al- 
Execution of a 


ecution of P ON executing a writ of inquiry before the Chief. Juſtice, 
— E OT... ( | | the plaintiff could not prove the quantity of goods for 
ed afieritis en- Which the action was brought, for want of a ſervant who was 
tred upon. abſent through an apprehenſion they ſhould not want his teſti. 
* mony. And upon conſideration the Chief Juſtice held, that he 
T8 might adjourn it to the next fittings, and accordingly the jury 
[ 854 ] were adjourned over, the plaintiff ſubmitting to pay coſts; he 
| compared it to the caſe of a coroner's inqueſt, or a commiſſion of 
lunacy, where the jury are adjourned over ſeveral times, it being 

but an inqueſt of office. Strange pro de. 61d 


\ 


Caſtell vid. ver. Bambridge et Corbet. 


Motion in chan» HE defendant Bambridge having been proſecuted on the 


yy 4 gau. report of the committee of the Houſe of Commons for 
which ran a the murder of the plaintiff's huſband, who was a priſoner in the 


N. fecerit, Ge. Fleet under the cuſtody of Bambridge the warden, and having on 
1 the trial been honourably acquitted upon the proſecutor's own 
refuſed. evidence, was followed with an appeal, to which Corbet, who 
on in B. R. to on the croſs examination appeared to be a material witneſs for 
— — won Bambridge, was now alſo made an appellee : and the writ of ap- 
but motion de- peal running guia Maria Caſtell vidua fecit (1), ſecur de clanurt 


pied there as rot {7,9 preſeguendo per Thom Wag flaffe et Puſton Stracy, contrary to one 
2 weir "the uſual form which is, % the appellant fecerit nos (i. e. the had 
A. carries his King) ſecur”, application was made to the Lord Chancellor Any ſuffe 
0 to ſuperſede this writ, upon affidavits that the appellees were refy; 
wi houſe where both in cuſtody upon it, but that no ſecurity had been gre In ( 
heknows the and the writ reciting it as an act done before the emanation of i Were 

| * the ſheriff had not taken any, as he would have done if it hat 
had ie, or de- been put by way of condition / fecerit. And it was argued bf W 
When hum evere me, that the ſtatute gm. 2. c. 12. giving the appellee 2% 2 


do be removed, medy againſt the appellant, her pledges, and abettors; it was * 
and B. catch it, a matter of form, but ſccurity thould be entred into by 


| r of ability. To which it was. anſwered by Mr. Attorney Cen 


Fitzg. 94. ral, that it was ſuſſicient if there were pledges at any time 

1 Barn. Re fore judguent. Sir T. Fones 1:4. 9 Co, Dr. Huſſey's cir 
275. "1 83. Cro, Fac, 413» 

Moſl. 199.5. 2 
in Cane. upon 
the application 


3 


to ſuperiede be (1) Fecerit, See the other reports, and next page, line 7: 


Te 
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To this it was replied, that at that rate the appellee would 
never have any remedy againſt the pledges : for if he was con- 
victed, he would be intitled to none; and if he was acquitted, 
the appellant would never pray judgment; and it -would be an 
artifice to elude the law. | oo 


Notwithſtanding all which the Chancellor would do nothing 
in it, but ſaid if the quia fecerit vat were wrong, we might have 
advantage of it; and fo refuſed to make any order. 


Upon the firſt day of Michaelmat term laſt, the writ being Ss 
returned, and the appellees both brought up by habeas corpus, and | 
turned over to the King's Bench; it was there moved to have 

the proceedings ſet aſide, upon the ſame affidavit of there being { 855 ] 

no pledges. And the court here were of opinion, it was a very 
good ozjetion, and a foundation to ſuperſede the writ: but 
then they ſaid, it was not in their power, who were to take the 
writ as they found it, and not hear affidavits to contradict the 
ſuggeſtions of the writ; and therefore the having ſecurity being | 
recited as an ac done, they mult take it to be ſo, and could not " 
relieve, | | | 


4 
# 


Und this the appeal was arraigned, ſetting forth that the ap 
pellant's huſband was a priſoner in the Fleet under the ant 
of Pambridge the warden, who made an affault upon him, and 
contrary to his will carried him to the houſe of Corbet, a victual- 
ling-houſe within the Fleet, and there impriſoned him, where 
one White then lay ill cf the ſmall pox, which Cafell had never 
had; that the appellees had notice of this, and were deſired to 
ſuffer him to remove to another place in the priſon, which they 
refuſed, and afterwards Cafe/l fell ill of that di temper, and died 
in Grbet's houſe, whereby the count concludes, the appellees 
were guilty of his murder. | 


Without ſtaying for a copy of the declaration the appellees in- 


Hauler pleaded Not guilty, and their plea was rehearſed in French, 2 
nd iſue joined. "3s 


Then it was moved, that the appellees might be bailed. And Appelle bailed 
upon debate the court were of opinion to bail Bambridge, and not having bees 
Chet. And the reaſon they gave was, that Bambridge had been *quiri*d; pom 
IEC . , , an 471d) Ctaent, 
<quitted, which was a ſtrong preſumption of innocence; and vide polt. 858. 
luc Judge before whom he was tried had certified that he was hs. 
Very well ſatisfied with the verdict: and they ſaid they would _ > 
ul in all, caſes after an acquittal on the indictment, unleſs ide 
Julye was diffatisfied with the acquittal; and that was the rea- | 
a they denied to bail in Slaughterferd's caſe, becauſe Holt 
04 Chief 
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Chief Juſtice had ſent out the jury again to conſider whether 
they would ſtand to their verdict of acquittal; and when they 
' inſiſted upon it, he himſelf ordered the appeal. 


Ted bail corpus But as to Curbet there was no foundation to bail, ſor they de. 
pro corpores 3nd nied chat it was of courſe to bail in an appeal. So Bambridge wa 
Uher the appeal bailed by two perſons corpus pro corpore, who juſtified in 1000], 
was by writon each, And it was agreed, that in an appeal by writ on the civil 

. the civil nere ſide two bail only are required ; but had it come on the crown 

it comes on the fide by certiorari, there muſt have been four. 
crown fide by 2-4 7 | 

| 4 on | Then it was moved to fix a time for the trial, the appellees 
Wy offering to take ſhort notice. But it being by original, there 

| [ 856 J was a neceſſity to have fifteen days between the ze/e and the re- 
| turn of the difiringas, and they could not be tried on the venir, 
becauſe being in Londen, there could be no trial at bar, (the i. 

tizens not being to be brought out of the city) and as it muſt be 2 
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tried at ni privs, there muſt be a diſtringas. | {2 
l 
Tt is not neceſſa- Towards the latter end of the term it was moved that the ap- 4 


© xy te take out pellees might be diſcharged, there being a diſcontinuance, for 
the wenire, and that no venire had been taken out: and in appeals, which are 1 


make it return- , A ; . 
able as foon as recent proſecution, every delay is a diſcontinuance: and Cr, ha 
= may be, though Fac. 283. Yelv. 204. were cited. But upon conſideration the ani 


1 "iy Court held, that it was not neceſſary to take out the writ a dt 
iflue i- joined. make it Teturnable the ſooneſt it might be, though it muſt bear be: 
[5 Wow teſte the day that iſſue is joined ; and then the appellant took out 
a venire, tefle 23 October and returnable 25 November, which thc 
TED court looked upon as an affected delay, and therefore admit: , 

8 ted the other appellee Corbet to bail: they ſaid it appeared be 
| might have been tried the ſitting after the term, and then upon Wy - N 

his acquittal he muſt have been inſfanter diſcharged by the Judge 


( Pot. 353, of ni priur, according to the ſtatute 14 H. 6, c . (a 


deen will not Both being thus out upon bail, appeared on the ſeveral con- 1 
3s 8 rule upon tinuance days according to their recognizance, and the appellant 
+ * "alſo appeared. And the beginning of this term the appelies . 
the Old Bailey to moved for a rule on Mr. Tanner officer who keeps the r. 
attend the eral. cords at the Old Bailey, to attend the trial with the record I 
de reg ofac. Bambridge's acquittal, he not being allowed a copy of it. But Wir, 
quittal on an in- the court refuſed to make any rule, and ſaid if it was brought, 8 


inditment for : 
the ame fa Could be no evidence. 


I Jr weuld not be ; 
| 87 Upon the 26th of January the trial came on at Guilalal be 


jt * no vi- ſore the Chief Juſtice, and in the courſe of the evidence the "8 
| * Leun pellants' counſel called a quaker, and inſiſted that this is a cn ( 
E fut, in which he might be a witneſs. But the Chief jo 
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Hilary Term 3 Geo. 2. 


bd, it was to thid purpoſe a criminal proceeding, and therefore. 
he could not be a witneſs (1i77f/7 + — 


v 


After a long examination the Chief Juſtice directed the Jurys 

that if they believed Caftell was carried to Corhet's againſt his 

conſent, and was there ſo detained, that Bambridge and Corbet 8 
knew the ſmall pox was there, that Caftel! had not had it, but 
ſeared it, and deſired to be removed, or not be carried there at * 

al, that he caught the ſmall pox of bite, and died thereof; 
then the appellees .would be guilty of murder (2); but if any” 
one of theſe facts were not proved to the ſatisfaction of the jury, © 


4 they ought to be acquitted. And there being no pretence to 
e charge either of the appellees, the jury brought them in Not 
e- guilty. 4 | * . + 


t A 4 

ty And the Chief Juſtice being moved to proceed againſt the L 857 ] 

be appellant, who was in court, upon the ſtatute Wet. 2. c. 12. 17 
lud, he was only to try the ifſue, and that the application was — 


proper above, or by writ of conſpiracy, and all he could do was 


; to record the verdict. 

of | 

ea Upon 3 Feb. following the appellees appeared in court, and F 

Un. having given a rule upon the peſfea, which they then produced, 3 

the and no body appearing to ſay any thing againſt them, they were _ 

and diſcharged (3). Strange pro appellatis. . - £44 | 

8 (1) V ide Acheſon v. Everitt, (3) See a caſe circumſtantially 

mit. %. 392. Rex v. Wych, pot. deſcribing the form of proceeding | 

1 he $72, | | in an appeal. Bigby v. Kennedy, 

(2) Rex V. Huggins, pot. 884. 0 5 Burr. 2643. 2 Black. Rep. 

5 Fit. Cr. Law 322. 710. S. C. | *” 

e 


Gifford very Lechmere. 


colt HE venue was changed from London to Middleſex on my Venue chan 
ellant motion (1). | from London to 
| | Middleſex, 3 
— * * 1 N 1 Bun. B. R. - ; * 
he e- * 283. 8. C. , 4 


(i) Aeccordirg to the report in Barnard ene refuſed it on tje 
cum e * . WW. 


3 


Dominus Rex verſ. Betteſworth. 
boll be A Mandamur was granted to Dr. Bettefworth as judge of the Ther —— 
the * 1 prerogative court of Canterbury. to grant probate of the hs” our ns 5 
14 of the Earl of Londonderry, to the executors therein — > 
280. 291. / 
424. 8. c. 


The ata ordered the writ ſhould be returned the next day. Whereupon 


| 9 ditor, there goes out a commiſſion of appraiſement, till the re- 


. 
* 
7 


. 
+» 
. P 


3 (1) Mandamus reſuſed when 2 Kely. 139. Fide poſt. B92. Du 
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Hamed (1). The day after it was returnable a rule was prayed 
for the doctor to return the writ :nflanter; And Strange for the 
doctor inſiſted, that it ought to he a four days rule: but upon 

conference with the clerks of the crown-office, the court was of 
opinion, that there was no ſtated time for theſe rules, but that 
the diſtance of place ought to be the guide; and therefore 


2 ee the doctor returned, that it is the cuſtom and practice of the 


bate pending a prerogative court, that if any creditor of the deceaſed enters 1 
commiſſion of ,,-:t againſt granting probate, and ſwears himſelf to be a cre- 


turn whereof the judge has not. uſed or ought to grant any pro- 
bate ; then he ſets out, that two creditors, who {ſwore to their 
debts, entered a caveat and prayed a commiſſion of appraiſement, 
which was decreed and iſſued, but is not yet xetusnable ; e en d 
cauſa he cannot as yet grant a probate, : 


Upon argument the court held the return to be ill, for that 
the judge can only ſtay the probate where there is a conteſt 
about the validity of the will. This commiſſion of appraiſement 
can be of no uſe but to ſpend money, and delay the executor 
from getting in the effeQts of the teſtator. And by 21 H.8, 
c. 5. the probate is to be granted 47h convenient ſpeed, withat 

| any fruftratory delay; and the eccleſiaſtical court ſhall never be 
858 J ſſuffered to ſe up their practice againſt the law of the land, bac 
a peremptory mandamus was therefore granted. 


If the vm fate Exception was taken to the writ, that it was only that the 

on the tester Earl had bona notabilia at We/iminſter, and in divers dioceſes, but 
4 bona noravi- 9 - 

kia in divers do not ſay within the province of Canterbury. But the cout 


oceſes it need over ruled it, ſaying they would not preſume an inferior junk 


ſtate the : , | | | 
Bi che diction, and it appeared he had already done ſome acts of ofice 8. | 


province of the as the prerogative Judge, and ſhall not be received now to la 
retogative - PEAS; A ogy Uh « 1+ 5x. f 
1 ac ect. it does not appear he has any juriſdiction. Strange pro af 


it he has once OW 


: 


oy — 


4 


the exe utors had renounced, for Ii v. Munn, Sir 1. Rn 255 
it is not a caſe within the ſtatutes. (2) Rex' v. Dr. "Bettrſuorn\ 
Rex v. Beidſwath, poſt, 956, Eaſt. 10'Gee.'a. A. 366, 5. 

8. E. 


* 5 * 
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Ragg ve-/. King. 


Prohibition was granted to a ſuit for wages by the maſter Poatſwain may 
in the admiralty (1), but denied as to the boatſwain, who HOO 


is to be conſidered as a common mariner. Salk. 33. (a) 1 Barn. B. K. 


297. 8. E. 

- (a) Holt 595+ 
Th ” Carth. 578. 
(1) Read v. Chapman, po. 937. 8. P. Wilkins v. Carmichael, 12 Mod. 405. 
Dug. 101. n N \ N 4 ” 8. C. 5 


6 


Dickinſon verſ. Fiſner. 


T was held, that as the defendant muſt move to change the Practice. 
venue before plex pleaded, fo the plaintiff muſt in like man- 

ner move to diſcharge the rule on undertaking to give material 

eridence before replication or plea (1). Quere tamen as to the 

pla, for the plaintiff may not have time, becauſe the defendant 

may give a plea at the ſame time he ſerves the rule to change the 

renue, | 


(1) That plaintiff may bring wide Bruckſbaw v. Hepkins, Cowp. | 
back the venue after plea pleaded 409. Vide alſo poſt. 1162. 1202. 


Dominus Rex ver/. Hawks. 


A Conviction for killing a deer was quaſhed, becauſe it was In conviations 4 

5 only convitus gt, without any judgment quod forisfa- there maſt de 

* a 8 uigment, | 4 

00. | frac ON 

: CAPE Ds A A ee eee | itzg. a4. 5 

(1) Rex v. Ekvell 4. the whe Ware" cited S. P. Rep 1 ae B.R 4 
„) Ker v. Elvell, ante 794. the caſes there cited. S. P. n 

v. Fipont, 2 Bury. 1163. and * v. Chandler, 1 Sali. 37 8. contra. a... 


— — 


- Pyle were Grant. 

N appeal of murder, it a d the defendant was convicted a,cetlee non 
on the indictment, but na on the report of the judge, bailable if — 
+ . ſue joined on the appeal, he moved to be bailed, en —— 

1 was refuſed, the preſumption being againſt him, contrary pa.goned. 

| Sambridge's caſe, But a trial at bar being ordered this term, 1 Barn. B. R. 

* a appellant having taken no ſtep to bring it on, but upon 355; 399-278 — 
pointed moving to put it off to a further day; the Ante 403. 8ggo 


\ p62 $7 
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= Wn! % nefit of the creditors, and accepted them as part of the bank 
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= * : 
3 enn 
3 ek $7} 
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AN 


1 5 1 ROVER by the plaintiff as adminiſtratrix of Willa 


8 


court took the 


* 1 %* own izance in gool. to | 
re Eg. 


done as previous to the day appointed for the trial; that if there 
was a diſcontinuance, the appellee might take advantage of it, 
And the laſt day of the term he was diſcharged, the appellut 
not appearing, Strange pro appellants, © 
Be Wilſon wer/us Poulter. 


. 
a7 ; 
. : 


3 Wilſon the aſſignee of the effects of Edward Poulter 1 
B. wife nd bankrupt, for ready money, ad damnum, 6000 J. Upon Net 
with bly mover guilty a ſpecial caſe was made for the opinion of the court. 

ys 30 Stuth- | | Yr 
N — That Edward Poulter on 4 May 1724. became a bankrupt 
E and a commiſſion iſſued againſt him 3 Auguſt following, by ii. 


1 tue of which lie Was declared a bankrupt, and the plaintiff's in 


"of the bank- teſtate choſen allignee, and had an aſſignment, 


rupt's eſtate, he 


Es That 16 June 1924. the bankrupt's wife brought to the de 


Fr ide money fendant 3082 J. 35s. 11 d. of the bankrupr's money, and delins 
= ith 8 the defendant to buy ſome India and Souib- Sen bonds with i 
? . That the defendant knowing of the bankruptcy, and that tle 


1 Barn. B. R. money was part of the bankrupt's effects, received. the ſang 
7757 1 30 and on the ſaid 16 June, and 23 June, with part of the fa 
ws money bought twenty South-Sea and India bonds, and Ju 
Abington the defendant's ſervant, by defendant's order, wil 
other part of the money bought ten bonds more, and defendant 
livered all the thirty to the bankrupt's wife: That on 2 Septent 
1724. the aſſignee having notice where ſome of the effects v 
depoſited by the wife, ſeized twenty-two of the bonds for the bt 


rupt's eſtate. And upon this ſtate of the caſe the point reſent 
was, whether the defendant is liable in this action to make ik 
tisſaction for the money with which the eight bonds that 
not come to the hands of the aſſignee were purchaſed. 


Strange pro quer argued, that here was a plain property in i 

plaintiff and a converſion in the defendant. In order to male 

* out, there are ſome things ſtated, which ſhould be laid ont 
8 the caſe. 1. That at the time of receiving the money and 

Bn ing the bonds, there was no commilſionz the tranſaction by « 

| fendant being in June, and the commiſſion and aſſignment 

till Augy/t following. But as to this it is ſtated that he deca®* 

bankrupt ) Aſaj before, and from that time the property 2 


8. 8 2 Tg 
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ee commences (1). 2. That ten of the bonds were bought —5 
9 2 perſon, one Fohn Abington, 82. ute is ſtated to 9 
have been done by the defendant's order, and with part cf the 8 
money received by him of the bankrupt's wife, and that the de- | 
ſendant had the bonds of his ſervant, and delivered them to the [ 869 ] - 
wife, by which he has made it his own act. 3. The ſeizing | 
twenty-two of the bonds by virtue of the commiſſion for the 
benefit of the creditors, and accepting them as part of the bank- 
rupt's eſtate. This is not ſtated to be done in affirmance, and - 
by way of authenticating the act done by the defendant in pur- 
chafing theſe bonds ; but only to leſſen the damages, which 
otherwiſe muſt be given for all the money, and ro ſhew that in 
point of juſtice and equity the plaintiff is intitled only to a ſatiſ- 
fiction for the money with which the eight bonds, not yet 
brought to light, were purchaſed; for if the plaintiff had taken 
a verdict for the whole, ſhe muſt have been compelled in a 
court of equity, either to deliver up the twenty-two bonds, or | tr: 
abate for them; and it is in eaſe and favour of the defendant, 3 = 
who had parted with the poſſeſſion, to take theſe bonds out of <3", 
the hands of a third perſon, and at the ſame time allow him the 


„benefit of the ſeizure. The purchaſe of every bond is a diſtinct 

, and where that which is the produce of my money is to be 3 

* me at, I have my election to ſue for the money, or the thi 2 80 

de purchaſed with my money. Hach v. Phydali, 12 M. 3. (a r 

me the bankrupt ſells goods, the aſſignee: may bring trover 2 the Ro 05,” 

ſa zoods, or affirm the ſale and ſue for the money; and if the bank- 3 Salk. 3% 

55 pt does ſo in two inſtances, the aſſignee is not bound to make BY 

wil Wc uniform election for both caſes ; bot as they are diſtin and. 

t (-Wndependant, he may ſue one vendee for the money, and as to the 

naß ber may diſaſfirm the ſale and maintain trover. In this caſe it 3 

were ſtated, that the bonds were purchaſed at different times, ſome a ee 

ebe een the 16th, and others upon the 23 June; not that it ia ma. 

ak rial what he did with the money, for as he was poſſeſſed of We 
"* money of the aſſignees, he can no otherwiſe diſcharge him- Weds. 


af of it, than by a payment to them. 4. The danger that in 
ral will attend brokers and others, if they ſhould be charged 
terely on account of the money's paſſing through their hands, 
ay be laid out of the caſe. If they do not know it, it may be 


5 
"IP 


in ="; but if they know it they ought to be charged, and there 

ub aprels knowledge ſtated in this caſe, | not only of the 
ol) ce Banks L, 633 1 688,” Bull. l. M P. 4 i. 
sk er, 
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| Foy Vernon v. Hankey, 2 Term Rep. 113. 3 Bro, Chan, Ca. 3 


> Hilary Term 3 Geo. 4. 


and the application of the cafe of Parker v. Godin would be right 


. 2 
* 
* 
* 
ok — 
= 


1 


(2). | 01 
k GEES bet, N ; 5 
If theſe things are laid out of the cafe, there will then bet 
plain property in this money in the plaintiff, and a converſion in fe 
the defendant. It will be no more than this: a man knowing offi _ 
the bankruptcy, and having money or goods of the aſſignee, di- 
poſes of them without his authority; and it will not at all gift 
from the caſe of Parker v. Godin, M. 2 Geo. 2. ante 813. v 1 
-Satur a bankrupt left plate with his wife, who to raiſe mone 


delivered it to her ſervant, who went along with the defendant to 
à broker's door, and there the defendant took the plate and went 
into the ſhop and pawned it in his own name, and gave his ow 
note to repay the money, and on receipt of it went back anc 
paid the money to the bankrupt's wife: and in trover for 

plate, it was held that he was liable, though he did not app 
the money to his own uſe.' He was charged with the plate x 


having had it in his cuſtody, and not delivering it to the affigne:;fiſ de. 
and there the plate was forth-coming, but theſe eight bonds al p. 
not. There the directions were to pawn, here to buy. Ther ful 
the produce of the plate was delivered to the wife, here the p be 
duce of the money was delivered to her. In neither caſc h! 
the defendant any advantage; if any difference, his diſadvantal ** 

was greater than theſe here, becauſe there he had by note fut 
jected himſelf to pay the money. + en e ene oY 
nen ieee tent St? $i bio vi; el ers 10; l 
It may be ſaid he laid out the money as directed, and puruel_hi ** 
his authority. To which itis anſwered, that no body could gut pe 
18 


him any directions or authority but the aſſignee, and he 'was od 
privy to the tranſaction; for though in another caſe it ſhall be 
taken that the wife acts as a ſervant, yet that is only where tis 
-huſband himſelf has power; and though the aſſignee comes 
in privity under the bankrupt, yet that is only as to all tranſac 
tions previous to the bankruptey; but no ack of the bankru 
ſubequent can bind the aſſignee, there being then nd privity 
tween them. | N E11 % 


The court without hearing any argument of the other de, | 
clared, that if the four things inſiſted on for the plaintiff wärs“ 
all to be laid out of the caſe 3 the concluſion drawn from tvene 


and as to the firſt, ſecond, and fourth things, they thought 
ought to have no weight againſt the plaintiff; but as te f. 


* 3 — 
FIGS ol Tr 


Cooke's Bank. Laws 3 ed. ut ſupra. 
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third, they were all very clear in opinion, that-the-ſeizing part | £ 
of the bonds was an affirmance of the defendant's act in laying 


out the money; and that the plaintiff therefore could not avow 9 
the act as to part, and diſavow it for the reſt (3). So the de- | 1 


* 
_ 


nt 
» =_ 


fendant had judgment. : 2 | 
(3) Carte v. Ryall, 1 Black.” whether the purehaſe of Hula 
642. Vernen at al v. Hanſen, 2 and South ſea bonds was a con ver- 


Tam Rep. 287. In 1 Barn. 284. ſion under the circumſtances. of 2 255 
the court are ſaid to have doubted. „ e EG ou nate oe dE | 


: "4 


- {3 


Sir John Forteſcue Aland vary." Maſon"!  - 
RR OR of 2 judgment in B. R. in Jreland on à writ bf Where cer l. 
9 error there brought to reverſe a common recovery. The brought on a 


defendant pleads infancy, and prays that the para may demur ; mary 


prays that the parol upon the writ of error in England may demur. Error in B. R. 
To this plea the plaindiff in error demurs, nd. 
| i; bes wit i mT 1 2014 1 recovery ſulfer- 
Filmer pro quer* in errore argued, that whatever may be the <4 chere in g. I. 
validity of the firſt plea, yet the ſecond will be ill; becauſe thatis A, | 
to bar the plaintiff of his right to diſpute the validity of the firſt and chat he is in 
plea, and is contrary to the maxim laid down by Lord Bacon in 5 —_— ang 
his Elements 6, 7. Non valet exceptio ejuſdem ret cujus petitur diſ- — a 
llatis and it is a rule, that you ſhall not plead a matter which judgment accord» 
will come in judgment upon the firſt ſuit. 7 H. 6. 44. Br. 3 - 
Error 50, Co. Litt. 128. a. If the defendant had to this ſe- error herds 
cond writ of error pleadeded in nullo et erratum, he would (till — R. He may 
have had the advantage of his principal point, whether the parol tber an i, 
ſhall demur or not. * | 0 jon ano: : lance and the 
plea will be good 


Ft per curiam, The plea in Ireland was very proper, but the nt dz does 


le, Moher party has a right to diſpute the validity of the judgment the infant's age. 
fe ven upon it. Now if this ſecond plea be allowed, the defend- . K. 


ant will have had all the advantage of his nonage, though it 5, ico, 176, 
Would happen to be a caſe (as in dower) where he is not inti- 237 233, 
(ed to his age, If a writ of error be brought to reverſe'a fine, vid. 188 
e line itſelf ſhall not be pleaded in Bar. Sir Thomas: Jones 181, Dig. Infant, 
he defendant might ſafely have pleaded in nullo eff erratum, (. 1 624. 


ln would not have been a walver of his firſt ple. 13 
482 nee | * 162. 

It Polt. 1253 

{ *862 
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It was argued a ſecond time in Hi. ſequen', when the court 


"hs + -4 
#5 
6 4 q 5 
n — 
” 8 o 2 1 


7 2 


. * ». 4 4 1 | 
Hilary Term 3 Geo. 2. 


continuing of the ſame opinion, there was a judgment quod 


The plea of nonage in England having been over-ruled ; i 


came now to be. debated onthe validity of the judgment of B. . 
in Ireland, by which the parol was to demur, till the infant came 


wat age, and the court being of opinion, that it was proper 9 


conſider that as a previous queſtion to the errors in the common 


recovery, if there were any, Strange pro quer im errore argued, 


that the plea was ill both as to the matter, and as to the manner 


ef it. | 


“ land, the parol ſhall not demur for his nonage, though perhaps 
„ hath not knowledge to plead within age.” - 


| bf and they can as well judge. upon the record now, as when the 
© © defendant comes of age. 


for having his age, and though 


As to the matter of it: he is not intitled to bis age, becauſe b 


his own ſhewing he is in by deſcent, and therefore ſay ſome 
books he ſhall not have his age. 47 A. pl. 4+ 1 Roll. Abr. 139 


pl. 33. If a man brings a writ of error againſt the heir of 
* him that recovered, being within age, and in by deſcent of the 


e he hath a releaſe or other matter to bar the plaintiff, which he 


Beſides, he is not intitled to have his age in this caſe, becaiſe 
the error aſi error in law, and not in fact: and that i 
the diſtinction taken 19 Dadderidge in 3 Bulft. 139. where 
he ſays, he ſhall have his age againſt an error in fact, becauſe he 
may not be ſuppoſed to know his caſe well enough to anſwer the 

matter of fact; but as td error in law, it is a matter that nere 
will lie in his cognizance; the Judges are to look into it for hin, 


But ſuppoſing this was a caſe wherein the defendant is intitle 
to his age, yet the manner of the plea is ill. 1. As it is a dir 
tory, it ought not to have been pleaded after an imparlanct 
2. It does not mention of what age the infant is. In Cv. Eu. 
256. the age is mentioned, and there is a very good reaſon ! 
ſhould be ſo; becauſe at his full age a reſummons muſt iſſue, t 
as this muſt be founded upon the record, it ought to appeal 
che court, when it is the proper time to award ſuch a writ.. 


Sed per curiam, His being in 12 is the ſtrongeſt reaſa 

book cited is to the conti 
yet in the ſame page is a caſe directly againſt it, and the cuſen 
of authorities are A And as to juſtice Dodderidge's diſtin®% 


there is nothing in it, for a releaſe of errors if he knew born 
. 2 | 


2 


— — ö — 


plead it, would defend him 8 law as well as in 
bd. As to the form of the plea we think it well enough, and 
therefore the judgment for the . Pal. to demur muſt be af- 
firmed. 


Fn ona ES — 


* a ee cc 
the N 3 coſts on amending, as it does on 
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(1) Abd v. Garde, File.” the aſſi — 1 
368, 8. P. pf. 902. But ſaid coſts, r. 
un if the rule N 
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' An attorney of 4 ep 
| 63 army . B. might be diſcharged on common bail; ſuggeſting! 
4. K. — . to be che practice of C. B. to pay that reſpect to the attornies 6 


N R. Strange contra aſſerted, that there was no ſuch praQice | Click 


dart did not diſcharge him, though arreſted in the Palace-yard, 
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sir Robert Raymond, Knt. Lord Chief Juli.. 

. HT I p 

Sir Francis Page, Kt. | " 
James Reynolds, Ef. Fuſtices, 


Sir Edmund Probyn, Kt. 


Charles Talbot, ! 


"© 


Kt. Attorney General. 
q. Solicitor General. 


The Mayor of Bafngſtoke .. Bonner 
BNE moved, that the defendant being an attorney 


wvebediſcharged B. R. if they are ſued there, aud cited 2 Mod. 181. 1 Me. ie 


dn common ba}. 
hs _ 1567. Salk, 544+ 


8. c. C. B. and as to the caſe in 2 Mad. it is ſo far from being 
t fald chat de- authority for the defendant, that it appears the Common I 


coma-on hall aad ſent him up to the King's Bench. And the other two caſe 
producing is * - of attornies of the ſame court, who no doubt are to be disch 

on common bail. Er per turiam, The deſendant muſt © 
FLA FO $08.4 I : 5 * 1 ow „ * 
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ſpecial bail here, and may plead his privilege in abatement f. 


ter (1). 


Accordingly he in bail, and pleaded his privilege ; to 
which the Paint demurred, and ed that he had not © 
werred himſelf to be an attorney at the time of filing the bill, { 865 1 . 
but only at the time of pleading ; it is ante exhibition” bille fecit 
(inſtead of fuit) et adbuc exiftit un attornatorum ds CG. B. And 
for this fault the court held it ill, and awatded a t 
quſter, | gs a * 


7 as 
„ "0 _— —__—__ * 


— no 4 Le... ———_ * * — 4 * 5 


(1) Snee v. Humphreys, 1 Hil, bail. Wheeler's caſe. 1 Will. 
206, © P. But where an attorney 298. 1 Pruc. X. B. 474. ed. 
s arreſted oy Tat:/at in his own. Þ t vide Ge v. Shaw, 
court it is a motion of courſe to Black, 106. * o 


diſcharge him on filing common 


Dominus Rex verſ. Fiſher et Saunders. 
Where an in» 


N in the caſe of Eiſter judgment was arreſted after a verdict ; AA 
lange. be- found at : 
ing taken at an adjourned ſeſſions, and it not-appearing what 
day the original ſeſſiuns began, to bring it within the time pre- 
ſcribed by the ſtatute (1). Strange pro rege. 


80. 20. 25. 1 Barn. K. B. 478, 337+ . 
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] Fide Rex v. Walker, 2 Seſi. Caſ. 17. gd. 21. 


n © fey 


Hatton verſ, Hatton, 


4. 
. 
n 
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QTRANGE moved for a prohibition to the prerogative Where Sew b _ 


court, in a ſuit there inſtituted by the next of kin againſt the 20 
xecutor, to make diſtribution of the ſurplus, there being a ſpe- — 


cißck legacy to the executor; for that although there have been un cannoriene 


——— IE. 2 — 
(1) Rex v. Raines, 1 Ld. Rayn. 363. Edrvards v. Freeman, 2 P. 
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Antent to de- 
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caſe of an executor; and they only do it in the caſe of an admi- 


. 
eb X 


Was any thing in it, the plainn® hond declare in eee 


- of Pomfret, nor was ſent upon the Queen's acount, After verdi 
for the King, it was moved in arreſt of judgment by Mr. Faw 


(1 id 
＋ . 34 
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ill che Judge below is fendt officio when he has granted pro- 
te, as to all purpoſes but calling for an inventory, accor 
to the ſtatute 21 H. 8. c. 5. and he cited 5 Mad. 247. accord 
Faith toy a), where the teſtator gave 5 f. to the execytor, and the 
ughter cited him to'make diſtribution ; and a prohibition Was 
aig And in a report of the ſame caſe in Cumb, 378. it is 
d per Holt C. J. they never pretended to diſtribution. in the 


niſtrator by virtue of the ſtatute, and he denied the notion in 
2 bf. 33. chat executors tut divide, e 


+ Dr. * e contra would fain 3 maintained, that 2 ſpiri- 

tual court had concurrent juriſdiction with the court of Cha 

in this caſe, as well as in legacies; and inlilted that this is a 
tial inteſtacy as to the ſurplus,” But the;court was clearly of opi- 
nion, the ſpiritual court could not intermeddle ; and ſaid that in 
caſe of an inteſtacy they uſed to be prohibited, as in Garter 125, 
1 Lev. 233- and the ſtatute of diftributions enlarged, and not 
barely confirmed their power z as appears by he hiſtor of tat 
r n * 


The rule ſor a rohibition was made abſolute, and the court 
offered, that if the common lawyers on the doftor's ſide, who 


were Reeve, Lee and Fazakerley, would ſay they thought there 
os: --<rh ma? N + m 1 


. . ow" 


fac 

eat Rex ver Martham Bryag. the 
Degrees, ſeri forth that the defendant came to 1 
"the ſhop 'of Langley a mercer, and affirmed ſhe was a ſerrait (1) 

to the Counteſs of Pomfret,.and was ſent by her from 87. Jane! Rep 


to fetch ſilks for the Queen, endeavouring ereby to defraud the 
+ faid Langiey; whereas in fact ſhe was no ſervant of the Countels 


Fe, that there being no falle tokens; or any actual fraud com- 
mitted, there was no offence indictable 5 and he cited Sal. 3 


e 22 9 105 (a), 211,201 0 37 1 


Fare contra, would have maintajned-it * 2 5 
e blick traffick ; and Wee WD was rms an 


: S. P. 
28 
W © WEY PR es WS © 


ners 


FY.\-mÞ 


-A 


, 


Batter Term 1 Sen a, 4 
enament would ke, as in the caſe in f Vent. 304. en 
kament for a conſpiracy” to charge a man with a baſtard child, 
2 3 EY ES, 
ſuffer, | w_ 


dal per * There che conſpiracy was the the | and on” 
ndictment will lie for that, though it be to do a lawful act: this 
isno more than telling a lie, and no inſtance being ſhewn * | 
naintain it, the judgment muſt be arreſted. 


STRANGE took an exception to the ſei 
bail, that on ſetting out the capias ad ſatisfaciend 
pication, it appeared the ſcire facias bore Je the very day = the return of 
capias ad ſatisfaciendum was returnable ; and would have had bo to the capias ad 

be ill, becauſe the /cire facias cannot iſſue till a cpi ad ſa- L- Raya: 156 
e is returned and filed; which could not SN pre- 8. C. 

ſumed to have been done the very day of the return. But the 


2 ſaid it was well enough, e che plain 


Sweetapple ver. Goodfellow. 867 


[== that a writ of error is ſo abſolutely 2 ſuperſedear, Writ of can” © 
that the plaintiff cannot ſo much as take out a capias ad ſati;- where 2 3 
faciendum, and return men eff inventur, in order to proceed againſt er ir 
te bail (1), * _ + aw 

| 334.8. C. 39 Hen. 6, 30. % 


* 


— — : ju Af - 4 


_ 
2 - „„ —— 


1) ab. Bling ee Pp ee 


Tully werſ EA 
Digragree dernde gef ay 
as executors of Willam 1 8 orth that Donel- 


/m entered into a bond in 800 f, conditioned, that if he, hit 
kr executor to do an alt (1). To det if there be no we of inquiy 2 erin th 


'7 the decention of the debts ther they as well as che cofts of ſu ſhould be Rated to be 
vith the aſſent of the plaintiff. — ttanſeript amd J AI 
kachoquer Churmber, 0 r 063 3 Eg. * 295+, f % PoE | 


— 


* * 3 


Es part 3 - 16. Das . 
h Eh Ea, avie 254. e Ex L. SEE. "6 


* * * . 
” * * : : l » 
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Faſter Term 3 Geo, 3, ; 


heirs, executors or adminiſtrators hayyd guy to the plaintiff 
40041, within two months after the death of the obligor in caſe 
he ſhall matry Martha Latimer and ſhe ſhalt ſurvive. him, then 
the bond to be void. The plaintiff then avers, that the marriage 
was had and the wife ſurvived, and the defendants were made 
executors z but neither they nor the heir have pam the money 
according to the condition. The defendant, May pleads that he 
never adminiſtred or proved the will, and the plaintiff as to hin 
enters a nolle profequi, The other defendant Sparkes prays wer 
of the bond, which is ſet out without the condition; and then 
pleads, that the obligor was a trader, and after entering into the 
bond committed an act of bankruptcy, whereupon the creditor 
petitioned, had a commiſſion, and he was declared a. bankrupt, 
and had his certificate, which was confirmed. To this the plain- 


* 


tiff, having inrolled the condition of the bond in hec 
murred ; and the defendant joined in demurrer. 


Strange pro quer argued, that the plea was ill: he laid it down 


as a general rule, that a creditor 


mand which he cannot come into a diftributionfor ; although to 


fome purpoſes a bond is debitum 


ſidered upon the reaſon of the ſeveral acts relating to bankrupt, 
which plamly deſign to bar no body but thoſe who can feek re- 
lief under the commiſſion. And this is proved by the ſtatute 
7 Ges. 1. c. 31. which recites the inconvenience, that creditor 
by bond or note payable at a future day could not prove their 
. debts before the commiſſioners, and therefore gives a liberty to 

prove the debt, and have a diſtribution, making a rebate of in- 


vs 


ſhall not be barred quoad a de- 


in præſenti, yet this is to be cor- 


— 


1 Ail. 117. But if the huſband 
gives bond to pay a ſum of mo- 
ney in his life-time to truſtees, to 
be laid out upon truſls declared 
in marriage articles, and becomes 
bankrupt, the truſtees may prove 
this as a debt under the commiſ- 
hon. Ex parte Winchther, 1 All. 
117% Ex parte Smith, Cooke's 
Bank. Laws 3 ed. 267, Ex parte 

B: own, ib. 271. Ex parte Mit- 
fer, 1 Bro. Chan. Ca. 348, 80 
alſo if the bond be eee to 

the principal af:er the death 
of the — intereſt at 
Rated times during his life, and 
the condition is ferfeited before 
bankruptcy. Ex parte li ĩnche fer, 


Davies 330. 1 A. 115. But 


270. 


Bis failure, and then to her ſep® 


where the contirigency updt 
which the bond is to be ier 
feited, is the inſolvency & 
bankruptcy of the huſband, tt 
trultees cannot prove. Ex gun 
Hill. Ex parte Matthews, Colt! 
Bank. Laws 291. 3 ed. Ex jo 
Bennet, ib. 293. Ex farts Ci. 
aua, 1 Ath. 113. Ex parte Mit: 
che!!, 1 Ark. 120. Anon. 3 U 
But the wiſe's fortune m1 
be-ſettled on the huſband us 


rate aſe. Lockyer v. Savages 1. 
947. For other cuſes of cont 
gent debts vide Hoelle v. Mer) 
bet. to43. and Cruitfent \ 


Thompſon, peſt. 1160. _ 
| rerch 


„here the money is payable at certain future day, and 
2 the debt aut ſale of goods. That it could not be 
tone before this act, is proved by the caſe of Callauei v. Qutter- 
Jac, Paſcb. 10 Ann, B. R. which was a note dated 1 Wente, 
payable one month after date, the party became a | nkrupt 
10 January; and it was held that the creditor could not come 
in for 2 diſtribution, for though it was debitum in prefenti, 
yet the cauſe of action did not accrue until after the act of bank · 
upte /. 8 | 
This demand depends on two contingencies, whether it ſhall 
ever ariſe; firſt the marriage taking effect, and ſecondly, the 


wife 


rupt hirmſe}f would diſcharge himſelf, his plea muſt be that the 
that be ſaid in this caſe ? 


Jocelyn contra infiſted, that the words of 5 Gm. 1. e. 24. diſ- 
harged the bankrupt from all debts contrafied due or owing, in the 
jisjunQtive, and that this is certainly a debt contrafted : were it 


be aſſignable : and hereupon he entered into a long argument, to 
prove that the condition was no part of the bond, but only 
ſtayeth the effect of it. Sed per curiam, As no cauſe of action 
ould accrue upon this bond during the life of the bankrupt, the 
odligee could never come in for a diſtribution, and therefore 
hall not be barred: the ſtatute 7 Geo. has not taken in this 
ſe, but explains very well what the law is concerning it; and 


Fee 


\ 


—_— 
S fe | 
V7 


hether this would ever come to be à charge upon his eſtate. 
Upon this judgment was given for the plaintiff, and the de- 
t was argued again by Focelyn and Strange. And Mr, Jocelyn, 
rides his argument upon the merits, took an exception to the 
om of the judgment, that the damages and coſts occaſtone deten- 
r this he cited 1 Roll, Abr. 771. 


| Srange contra argued, that whether it was right or wrong, 
deſendant could not object it, for that he has no election 25 


ren b 

06, But when he waives that, and takes judgment for the 

a antics Tha it amounts to a conſent 
4 * 


cauſe of action aroſe before he became a pt; but could 


be plaintiff has: the plaintiff, if he do not like the damages | 
the court, may inſiſt upon a writ of inquiry, 2 Sound, 


iving; and it is impoſſible to make a rebate of intereſt, 
there Ning no certain time to compute it from. If the bank- 


a bond to the bankrupt on ſuch a contingency, it would certainly 


de word debt in 5 Geo. muſt be expounded a demandable debt; 
hereas it could never appear during the life of the bankrupt, _ 


endant brought a writ of error in the exchequer chamber, Where 


vii debiti are not ſaid to be given ex g ſenſis of the plaintiff; and | 


— ——— — 
7 


7 


„„ Fake Eaſter Tem 3 Genet : 


8 to ſtand by them. And agreeabl Nr 
| nem en ” fin 


Bot if there was any thing in the objecten, he inſiſted it va 
_— 2 &f 14 Gor. Sp 8. which ſays there ſhall be no 
rev on that the co OY e eee 
N da ente to be by conſent of the pa ** * 


He likewiſe inſiſted, that if it was wrong, there might be 2 
reverſal only as to the damages and coſts, and the judgment be 
affirmed as to the debt; according to the caſe of Henriques v. the 

Ante 6. Duicb Weſt- India company. Trin. 2 Ges. 2. 


And as to the merits he repeated his: homes argument, and 
cited two caſes in chancery, that had been determined ſince the 
judgment of B. R. viz. 23 December 1728. when the Lord 
Chancellor having taken time to conſider of three petitions 

a Williams 499, Parte Channel, ex parte Gazelet, and ex parte Bateman, delivered 
Moſely 28. 79. his opinion, that upon a bottamree bond (2), where the ſhip 
* was not yet returned, and upon two bonds given on marriage 
with conditions to leare money to the wife if ſhe ſurvived, the 
obligees could not be let in to prove their debts before the com- 
miſſioners, becauſe they were not payable at a certain future 

time, but depended upon contingencies, 


* 


Whereupon the judges in the Exchequer Chamber were uns. 
nimous for affirming the judgment upon the merits: but Pa- 
gelley Ch. Baron having ſome doubt upon the exception about a 
E. A ſuc, the cauſe was adjourned, and the plaintiff 1 to 

upon the 16 & 17 Car. 2. c. 8. to amend it: where 
Jocelyn argued very elaborately, that the record was not befor 
them (3), and the fault not amendable if it was; notwithſtand- 


ing which the judges did amend it (4), (though they ſeemed to ver 

think that it could not be a fatal objection) and upon amending wet 

: | the tranſcript alſo, it went back to the e Chamber, ſam 
p | where the judgment was affirmed. Jud 
NV. B. There had been a former ation, 38 1 


was pleaded, but no petition of the creditors was ſet out, v 

_ the King's Bench held to be neceſſary, and for want of it th 
| plea tobe ill, But then exception being taken to the declar- 
tion, that it was not averred the heir did not pay the money, © 
that a cauſe of action did not appear, the _ diſcontinued 
tat ſuit upon payment of coſts. 


— 


- 42) Bottomree or reſtondentis 3) Vid Rutter v. Reuſſine, ant 
bonds are now proveable under 8 


we commiſſon by 19 Ge. 2: (4) Vide Rithatds gui tan 
932. J. 2. + Broezn, Doug. 113. 3 ed. du 


Rote. 


Trinity Term 
4 Georgii 2 Regis. In B. R. 


Sir Robert Rayinond, Knt. Lord Chief Juice. 


( 

e 

d Sir Francis Page, Ant. 

x 5 

d Sir Edmund Probyn, Kt. ve. 

William Lee, Efq; #: ak 

« Sir Philip Yorke, Knt. Attorney General. 

, Charles Talbot, Efg; Solicitor General. 5 . 

5 - — 

1 : 1 

ex Dominus Rex ver/. Clendon. 

. . 

ne repo, = ſetting forth that the defendant made an Cannot jein 

Ne aſſault upon Sarah the wife of William Beatmff, and Eliza. *fault on www 

id beth Cooper, and did them beat, wound, and evil intreat. After mou 3 

to verdict pro rege, it was moved in arreſt of judgment, that theſe ment. 

ng vere two dillinCt offences, and therefore could not be laid in the A* 

en ſame indictment; and of that opinion was the court, and the —— 
Judgment was arreſted, Strange pro def. (1) 2 . 


(1) This caſe is denied to be 984. Yide 2 Hawk, P. C. ch. 
law in Rex v. Benfield, 2 Burr. 25. eg. 89. p. 342. 


K 84 


Dominus Rex vey/. Scott. 


18. defendant was preſented at ſeſſions for not attendi 
I Go the high 1 ſeſſions, to give an account o ow — 

ant s wages; and being in Engl: . Jo (3 
«Is, « wa a n ö 


2 


* 


3 


2 


(1) But ſee 4 Gee. 2. c. 26. & 6 Gee, 2. 6. 14: /. 5. 


Mites ine to of \ ASE upon a promiſfory note ; the defendant pleaded the 
a tray 
Auld conclude note was given for a juſt debt ab/que hoc quad corrupte agreatum 


with an aver- 


ment. 
Vitzg, 130. 8. C. 


Trinity Term 4 Geo. 2. 


ee if, Nabe 


ſtatute of uſury; to which the plaintiff replies, that the 


fuit modo et forma, and concludes to the country. Demurrer 
inde, et pro cauſa, that the replication ſhould have been concluded 
with an averment. And Fazakerley pro def” argued that, the 
replication was ill, there being new matter diſcloſed ;- and 
though there be a negative and affirmative as to on particular 
fact, yet the plaintiff may conelude with an averment, 1 Jui 
327. Law. 1435» | . | pg, 


Spelman contra cited Co. Ent. zog. 1 Inf--126. Rayn: gb. 
That where there is a negative and affirmative, you muſt not 
conclude with an averment, Et per curiam, Generally ſpeaki 
it is lo (1), and if the plaintiff here would have been contented 
to have replied in the common form, non corrupte agreatum fuil 
modo et forma, without a traverſe, he would have been right in 
concluding to the country (2). But wherever you add 2 


Adminiftrato* 
without coſts. 


traverfe, there muſt be an averment. Raft, 68g. Lib. Plant, 


156. (3). 


The plaintiff prayed leave to difcontinue, and being an admi- 
niſtrator it was granted withont coſts (4). 


r 


n 
— = * 


(t) Vit Trapaud v. Mercer, 2 
Burr. 1022. S. P. 

(2) Five Robinſen v. Riley, 1 
Burr. 316. Boyce v. Whitaker, 
Don. 94. Smith v. Dx e, ib. 
428. 8. P. Hedges v. Sandon, 
2 Term ＋ 439. and the caſes 
there cited. 

(3) But wherever the whole 
ſubltance of the plea is put in 
iſſue by the replication, it may 
conclude to the country natwith- 
Randing the traverſe. J the 
authorities pra. n. (2). 

(4) Ecleflen v. Cliſſam, 2 Res. 
383. Bird v. Snitb, 2 B,. 


v. Coler, 4 Burr. 1927. 3g. 
Hurt. Prat. Exch. 166. 8. 


.e-utcror adminiſtrator to diſconti- 


— __— 


1542 Keh. 710. 8. C. Brit 


Law of Cofts 95. Hug b v. * — 
„ Dat 


this being diſcretionary in the 
court, they will not permit an ex- 


nue, except upon payment ofcolts 
where re hes knots brought 
his action improperiy. Heni' 1, 
Fores, 3 Burr. 1451. 1 Bla. 
451.8. C. in B. R. Hall v. Nr. 
ton, Barnes 169. in C. B. Of 
Pr. m C. B. 79. S. C. bt us 
Hawes v. Sanrdert, 3 Bur. ig. 
Sy. Lau of Cofls 87. S. C. 


g Lies it eB ane * CWP WY 
Pa kT. * a * 4 * wn ” Ga 


1 . wy 0 — 1 IF 
Atkinſon berſ. Atkinſon; g 


EAV E was given to plead non , faſum, aid d diſcharge Flea code, | 
by a commilſon of benkrupter ( ). 

(1) Poff. Philips v. Wood, 1660. ruptcy denied. Newman v. Chand» = 

8. P. but an a/ſampfit and bank- ler, Fort. 336. l i 1 


—— m. 3 


e for forging a warrant of attorney to ac- r 


1 : | VOY 
knowledge ſatis faction upon a judgment of Zafter term. And — 3 


. iter iſſue joined the record appearing to be of Hilary term, the 33. 344. 1. E. 
t information was amended without coſts (the proſecutor havi 7 

x been admitted a paper) and without giving the defendant leave 

q to plead de nous; and Hil. 10 Ann, Regina v. Simmonds was 

it cited, where the title of an act ſet forth in an information was 

n amended, Salk, 47. 3 Lev. 347. (m) 2 

a 2 T1 

. | 


(1) Rex v. Hughes, cited in Rex may be done by a fingle Judge at 
1. Ellam, Caſ. temp, Hard. 44+ chambers. ide attfo Rex v. Hal - 
2 Barn, 446. Rex v. Wilkes, 4 land, 4 Term Rep. 458. 

bar, 2527. 25 32. S. P. and that it | ; 


Slater verſ. Swann, [ 872 17 
At Guildhall coram Raymond C. J. 


f CTION upon the caſe, for that the plaintiff was poſieſ- On Not guilty 
ſed of an horſe and cart. and the defendant fo violently for beating # 


The defendant, pleaded Not guilty. And the Chief Juſtice | 3 
lored him to give in evidence a juſtification for beating the 
worſe, viz, that the plaintiff put his cart before the defendant's 
dor, and prevented a cart which the defendant had hired from 
ming to take his goods,” and therefore he whipt the horſe to 
nore the cart. And the Chief Juſtice ſaid, this differed from 
ipals vi ef armin for affaulting a man, where the aſſault is a 
Pie of action; but here the affault on the horſe is no cauſe of 

u, unleſs accompanied with a ſpecial damage. Aud there- 


Fi rr F 


beat the horſe, that the plaintiff was deprived of the uſe of his — I 
ut and horſe for ſeveral days. my 8 — — 


_ — — 


—— 


% : 


- 
. 
&. 
$3 | 
2 
7 . 75 
* * 


' Ftinity Term 4 Geo. 4 
fore he left it to the jury, on the queſtion whether deſendan 
did any more than was neceſſary to removse.the horſe and eam 
from his door, or beat the horſe immoderately. And they found 
Tradeſmen may for the defendant, He ſaid, if a hackney coach ſtands before x 
remove 2 oy tradeſman's door, and-hinders cuſtomers ; he may lawfully take 
—_ before ne hold of the horſes and lead them away, and is not bound to take 

His remedy for damages. Strange pro guer's | 


8 


| Cole ver. Buckland; 
HE ſecond ſcire facias was returnable the firſt day of the 


Dominus Rex ver. wWych⸗ 


F was denied to read a quaker's affirmation on à motion fot 
an information for a miſdemeanor (1). 


* 
* 
— 


Practice. la 
1 Barn. H. N. term, and a week within term the bail moved to ſtay the he 
1. 245-3 Co proceedings, on the common terms of giving judgment in tit Will 
Tiere faciar, and taking four days to ſarrender after affirmance in eas 
_ the principal cauſe. But the court held they came too late, after By 
| their time to ſurrender was gone, and would not revive it again: ju 
all they would do was, to {tay the ſuing out execution till after WA da: 
affirmance (1). | . car 
8 ; $4.36 | ” * 

9 (1) Yide Tuſcuell v. Stone, 4 Burr. 2454. x 


» 
ct . — 


(1) The affirmation of a Qua- 
ker appears to be either received 
or rejected by the court in a pro- 
ceeding which is in its form cri- 
minal, upon the following prin- 
ciples, Where the form is merely 
criminal, but the immediate ob- 

jiect of the proſecution is a civil 
recompence, the aftirmation ſhall 
be received. Jide Robins v. Say- 
ad, ante 441. and the caſes 
there cited. Rex v. Turner, ef. 
1219. But where it is in ſub- 
tance a c:iminal proſecution hav- 
ing for its immediate object the 
.-pun'ſhment of the individual 
#gainſt whom it is had, there it 
l not be admitted. As in the 


preſent caſe, Rex v. Bell, And. 


In the former cafe his affirmatiol 


— 


2c0. but no deciſion. Nu . 
Green, ante 527, and the dot 
Bur in the cafes which come ut 
der this laſt claſs, a diſſindiat 
ſee ms to ariſe, where „H. 
ceeding inſtiimted by, and » 

it is one had againf a Quaktt 


has been refuſed, although Ut 
object of the application was WW 
perſonal protection. But Lo 1 
Mangfiela ſeems not to appicwe 

theſe deciſions A cba, v. un 
Cœup. 388. and Lord Hale 
expreſſed his doubts, and cot 
dered it as a queſtion proper wi 
ſent to the Judges. Ex pam d 
bleton, 2 Hd. 50. On the con 


where application is * 


"Trinity Term 4. Geo. . $72 


Quaker, hig affirmation may be Rex v. Gardiner, 2 Barr. 1119. 
mad in his own exculpation. Ve Butit cannot be read in exculpa- 
Ree v. Shacklingten, 8 Geo. 2. Hud- tion of another, where the Qua- 
ju v. Jones, 9 Geo. 2. Aud. 201. 2. ker is not charged himſelf, 16. 


>. N KAN. 


Broome verſ. Rice et a. In C. 83. (8) 


N treſpaſs, the defendant juſtifies under a diſtreſs for rent, 2 M. 4 M N, 
| and ſhews that he gave notice according to the act of Par- Defendant juli 
lament, had the goods appraiſed. by perſons. ſworn before the — — 
headborough, and . and the ſurplus left in the hands of the ſhews chat the 
conſtable ; the plaintiff replied de igjuria ſua | tali *ppraiſers wers 
cauſa ; and on the trial there was a ”"—_ * -- dag 2 — 
But upon motion the court ſet aſide the verdict, and ordered though « : 
judgment to be entered for the plaintiff, and a writ of inquiry of _— ge, | 
damages to ifſue, For by the defendant's own ſhewing the ſale ok agen”. 5 
cannot be juſtified ; it appearing there was a conſtable preſent, ſo found pro def”, 
that the headborough had no power to adminiſter the oath, Yide 8 
Carthew 30. | „ OO 


E ANN 


lale cannot be juſtified. Vide 5 Com. Dig, Pleader, (8. 22.) (S. 28.) p. 524+ 


Coffin ver/. Gunner. þ | i I 


(of | 1 
T HE defendant wag-eonvited upon the black act, and or- 22 2. e. 4. 
ave given t- 


dered to be pardoned. on condition he tranſports himſell, 1e 

And the act working no forfeiture of goods or land, Wheat moved ade wie 

or leave to charge him in a civil action. And upon conſider- W. 

uon, that it waz not to hold him to bail, or reſtrain him from 1 Barnard. E N. 

prriorung the condition of his pardon, the court gave leave to 339: „% 35G 

"rye T0 * proceſs, that the plaintiff might proceed to get | 
wh . N 


N . een ** . 
_ 
p. * CORE — . 


| (1) Foxwerthy's caſe, 2 Ld, Ramſay v. Macdonald, 1 Black. 
Pom, 848. 2 Salk. 500. 7 30. 1 i217. Foft. 61. and - 
4 153. contra in the caſe of the opinion of Fo/er J. chere. 

der for felony, Sed wide WG 


W 


3 
* 


Stonehouſe verſ. Mullins. 


HE plaintiff in Trinity term laſt brought an action of In ſcape 
: t In the 
> lcape againſt the marihal, who-inhpartes to Michadlimas tecapdon mult » 
and then pleaded a recaption on 20th of Oder. The — DIO 
| | 3 1 Barn, B. X. 
354. 8. C. 3 Com. Dig. Eſcape,(C.)643 


L. Rm. 172. 


273 Trinity Term 4 Geo. 2. 


re uſe of that is only to deliver a mojeey of the Na Ys if then 


p ſtuee is no ſet- 


* 


plaintiff demurred. And judgment was given for the plaintf 
becauſe to ouſt him of his action it ſhould appear the recaption 
was before the action brought, and this a to be loag 
_ 3 Co. 44. 5%» 1 Jon. 144. Cre. Fac. 657, 1 ful 

3808. h 


Debt lies on ne- It was alſo held that debt lies by 1K. 2. e. la well whe 


ligent eſcape. 3 j it 1 
firs 5, th ee negiget ef ud. 


Pape, (B.J639 f 


os | King verſ. Wilſon. At Guildhall, 


Frauds and per- BAT MOND C. J. held, that a parol promiſe to pay the 
jure. R debt of another in conſideration of forbearance, a yoid 
by the ſtatute of Frauds and Perjuries (1). | 


Ee 


* 


— — 1 * _ — 
* * ä : NT 27 i + . , | 


(1) Rothery v. Curry, Tr 21 the diſtinction between the pre 

Geo, 2 C. B. Bull. L. N. P. ſent cafe, and Reed v Neb, 1 

281. Fiſh v. Hutchinſon, 2 Wilſ. Wilſ. 505. Williams v Lene, 

' 94. In Buchnyr v. Darnall, 2 in C. B. 2 Wil/. 308.8.C.u 
I. Raym. 1087. f. P. and ſee B. R. 3 Bury. 1880. 


1 87 41 | Stonchouſe wver/. Ewen, | 
—__ PER curiam, If it be returned to an elegit, that there m 
1 Hern. R. K. 1 no lands, the ſheriff need not return an inquiſition; for tle 


Execu ion, (C, dre any. 
14.) 130. f 


Dominus Rex wer/: Inhabitantes de Minchinhampten. 


erting E R euriam, Renting 2 piece of paſture ground of 10/ , 
— oe 1 but not renting the paſture of 2 f 


NC. p.92. of gr ound (1). | 


No. 93. P · 163. 0 "uh ; 1 E 


No. 132. ” IDE r ge. 


2 Bot by Cont 1 3 | 
1c. pl. 183. (1) This caſe is ſaid to have down here. But the opipiot 
more full, OR upon another Buller J. Rex v. Ol * 
| point, viz. the want of an adju- 1 Term Rep. 358. Nen v. 
dication. Burr. S. C. 316. 2 2 Term Rep. 451- and the re 
Seff. Caf. g2. pl. 93. In Rex v. ſoning of the Judges is 7 
Lockerty, Burr. F. C. 318. Wright Tolpuddle, 4 Term Rep. 67 
J. aſſznigd to the doclrine laid Rep. 73. S. C. is conti. 


| E R E was a rule for the proſecutor of an information Coſts not to be | 
7 pay coſts 1. not going e the defendant died 2 

before they were pad. And it was held the executor could not proſecutor of a 

have them; nor would he have deen liable, if the teſtator had criminal infor 


Cowper verſe, Oborne. np 


rat kay of judgment was ideo con/” without gf, And 

T objected by E be error. Sed ger Strange, it bein 
zbdreviated may paſs for the, preſent tenſe of the indicative mood 

of the paſſive verh, confideratur, . it is coufidered ; and the judg- 


ment was affirmed. 


The Mayor of Poole wy. Bennet, 
; 


HE action was laid in the county of Peole, and for a duty Powe change 
claimed to be due to the corporation; mo my motion —_— 


T 


ſeſtly there could be no fair trial in Foole (1). 


— — — ; 
(1) Vide Mayer and Common Myhck v. Saladine, 3 Burr. 1554. (a) Decſethhire, 
, Bll. 298. 


Briflel v. Proctor, 1 


At Guildhall coram Raymond C. J. I 
\ CTION for linen fold to the defendant's wife. Upon wife 
1 unn ofſumpſit, the delivery was proved. Arid the defend- lved in « 
aut proved that ſhe had lived in a very lewd manner; one Mr. r vith her 
ut frequently coming to her at her huſband's houſe, and they huſband, Jeaves 
ere locked up together in a bed chamber; and other indecen- — 5 
des paſſed between them. And it was alſo proved, that ſhe ſe- jim to receive 


4 eral times went to the houſe of this Nert, a gentleman in M ile. ber, er ade hee = 
© % who lived within three miles of the defendant's houſe, It 3 ä 
not appear farther than that he diſliked her going and ſtaying de ſhould live 
at, Mr. Net's. But under theſe circumſtances they continued in his garret, 


live together (1). Afterwards on the 18th of Offober 1726, — 


— He is not an- 


*. b — ſwerable for her 


(1) That this js f 11 wide Boks ö | 5 
Ms ok. © OL Wi OI Gojnold, 1 Salk. 119. 
ſhe 


: 5 i * E4 ; * * vip 
P 89 4 n 4 wif. : 
Trinity Term 4 Geo. 2, „ $74 
| are; þ 4174 | 


Ga 


i prom 


th: venue was changed to Hampſhire (a), it appraring mani» Fiume name but ef 


[1 . 
—— ——ä—ä—4ä M — — 


Trinity Term 4 Geo. 2. 


ſhe went away from him, and went to Marlborough, where fhe 
reſided for ſome time, But after the leaving her huſbang's 
houſe it did not appear that ſhe ever ſaw Mr. Nort, or lived in 
a lewd manner. After ſome time ſhe ſent Lucas an attorney to 


15 


ber huſband, to deſire that he would receive her again; the huf. 
| band told him, that if the came again ſhe ſhould never fit ai the 
upper end of his table, nor have the government of the children, 
but fhould live in a garret. Then Lucas propoſed to him, u 
make her an allowance, and propoſed about 80 /. or 100). fr 
* *” enum, he being worth about 5 or 600/. per annum, But that 
was not complied with; and afterwards ſhe came to Lond, 

and bought the linen to the amount of 53 /. 


+ 745>'+-> " Chief Juſtice Raymond was of opinion, that the plaintiff ſhould 
be called. And accordingly he was nonſuited. He held, if x 
woman 2 10 from her huſband, though ſhe does not go amy 
with an adulterer, or in an adulterous manner; the tradeſman 
truſts her at his peril, and the huſband is not bound. And this 
had been ſo adjudged in two or three caſes (2) Indeed if he 
refuſe to receive her again, from that time it may be an anſver 

; to the elopement (3). In this caſe he does not abſolutely refule 
4-:- ++ to receive her again (4): but that ſhe ſhould neither fit at his 
table, nor have any government of the children, but ſhould be 


© FSA 4 + % 
— 2k. es 2 ks 


* — 8 


kept in a garretz and ſhe deſerved no better uſage. And the 


— . . Stet 26 n 


W 


— 
1 


(2) Etherington v. Parrot, 1 is 
Raym. 1006. Longworth v. Hack- 
more, 1 .. 118. 12 Med. 244. 
I Ld. Raym. 44+- 8. 3 8. P. . 

(3) Manby v. Scott, 8. P. 1 
Bac. Abr. Baron and Feme, (H.) 


4. 1 Kb. 69. 80. 87. 206. 31. 


_ 


361. 383. 429. 441. 482. 8. C. N 

See more upo1 ws of © 9 
huſband's liability to debts cov en 

tracted by the wife. Balu ., tra 5 


Prentice, poft..12 


1 Sid. 10g. 1 Mod. 124. 1 Lev. I.) James v. Warren, Hol 1% 
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Michaelmas Term 
4 Georgii 2. Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Fuftice, 
Sir Francis Page, Kut. 23 4 
Sir Edmund Probyn, Knt. Pon 
William Lee, Eq; bs 9 
Sir Philip Yorke, Nut. Attorney General. 

Charles Talbot, E.: Solicitor General. 
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1 


Palmer verſ. Wadbrooke. 


K* treſpaſs, aſſault and battery, the deſendant mall for leave Not * * 
to plead double, viz. Not guilty, and a juſtification in de- 2 juſtification 


ſence of his-maſter's barge. Which was denied as being con- 5 be 23 
| | x Barn. B. R. 


tadiQory (1). 


(1) Fifber's caſe, Fort. 335. R. acc. 


Berchere et ab ver. Colſon, © 
HE defendant prevailed with Collins and Bevan to become B 


l Whereupon 1 moved the court, that to prevent ſo palpable 
raud, the bail might be permitted to perform the condition 
their bond, by putting in bail. And leave being given ſo to 
5 | was put in before a Judge, and the next day the 
" took up the defendant, and furrendered him in diſcharge of 


emſelves, 
Vol. II. Q - 


* 


x 


| | MTs 
| bail for him. to the ſheriff in 300 J. at the return of the inabore without 
it they went before'a Judge in order to put in bail above. j 2 
ad the defendant himſelf appearing, and inſiſting that no bail Tida's Pras. 


ould be taken, the Judge refuſed to do any thing in the mat- K. B. 16. 


— — , <a 4 


ur 
N % 


Practice. „n R judgment on ſcire facias againſt bail, Agar moved 
1 Barn, B. R. 


Michaelmas Term 4 Geo. 2. 


* 


\ 


Andrews wer/. Dingley. 
Qualking writs  QTRANGE moved to quaſh a ſpecial capias that was teſle 


is not ex debits 17 June laſt, the cauſe of action appearing on the face of it 
* 3 ariſe 21 Sep r alter. But the court ſaid, quaſhing was () 


3, 369. 8. C. not ex debito puſtitie, and therefore they would give the plaintif Hautes 
ut ſomewhat an opportunity to ſet it right if he could, by filing a bill as of Wrey's 
GO. this term. | x fend; 


5 5 The 
Riſton ver/. Francis, Bail of Naſh, proce 


4 


— — 


to ſtay execution, the principal having brought exror, and (1) 


373. S. C. the bail undertaking to pay the condemnation money and the e 
| coſts on the ſcire facias in four days after affirmance: but in this 8 20 

- caſe there being no bail on the writ of error the court made the Nun: 
1 Ba 


bail undertake alſo to pay the coſts on the writ of erior, iinaſe 
the judgment was afhrmed : and ſaid, it was a favour they he 
aſking, and they would make them ſubmit to equitable terms, 


Worley ver/. Glover. 


x2 Ges. 1.£,20- PE BFcurian, On the late act 12 Geo. 1. c. 29. which re- 
Practice os ſerv- quires the proceſs to be ſerved, it is not neceſſary to ſtew 
ing copies of the party the ori inal. writ, as you do on ſervice of rules. The 
proceſs. Ar. VE ND 2 

x Bam. B. K. act only requires him to be ſerved with a copy, which is the ſame 
374+ S. C. as if it had ſaid deliver a copy. Strange pro def. (1) 


— 


(1) Bofevell v. Roberts, S. P. in C. B. Barnes 422. 


Dominus Rex verſ. Elford. 
Certiorari, FTER a mandamus was taken out under ſeal of the court, 
1 Seff. Ca. 323. the defendant (being the country attorney) found a far! 


No. 256. 83. C. in it, and altered it before he delivered it to the party to whon 
it was directed. And for this an attachment was granted. An: 
upon his ſubmiſſion and paying coſts he was diſcharged. Alle 
this he was indicted before the Judges of aflize at Exon for 2 
forgery. And upon theſe circumſtances he moved for 2 ©” 
tierari, but the proſekutor not conſenting, the-court refuſed i 
grant it (1). | 


—— — 


cx _ — — 
(1) Rex v. Beftland, poſt. 1202. * Regina v. Kuatebbail, 1 Saik. 15% 
Vide Rex v. Walls, ante 549. 15 


Vas 


tiff 


Michaelmas Term 4 Geo. 2. 


Winter ver/. Slow. 


N a motion to ſtay the plaintiff's proceedings as a pauper; P, 


till he paid coſts in a former action, wherein he was non- 
ſuited : it appeared that the nonſuit was upon a ſlip of the attor- 
ney's (1), and not upon the merits of the cauſe; which the de- 
ſen lant might have gone into notwithitanding, if he would. 
The court thought this was not vexatious, and therefore refuſed 


proccedings. | | 


IEEE — 


— — 


(i) The lip was, that the 
ion being trover, the only de- 
mand and refuſal to prove the 
converſion was made after the 
writ was ſued outs MSS. and 
1 Barnard. 375. according to 


this ground; and that that 3s 


vide Noaks V. Watts, ante 420. 
Taylor v. Lowe, 7. 983. 


F Mallory ver/. Jennings. 


PON debate it was held, that the want of a writ of in- 
quiry is aided by the ſtatute of jeofails; though it was in- 


edict, 


mn 


— — — 


(1) Jes v. Pitt, 2 Ld. Ram. 1397. S. P. 


Dupleſſis ver/. Chalk. 


1 EBT for rent laid in London on a parol demiſe of lands in 
Kent; and the court refuſed to change the venue, ſaying 
ey never do it in debt. 


etween the Pariſhes of Hanmer in com Flint and Elleſmere in 


O's, com' Salop. 


P ON a ſpecial order of ſeſſions, the caſe ſtated was, that 
\ Randal Fidian being unmarried, and having no child, was 
red into Hanmer for a year, and ferved the ſame; and after- 
* m 1718, he being ſtill unmarried, and having no child, 
. hired into Elleſmere in Salep, to ſerve from Lady-day to 
Amas lollowing, (which he did) and was then hired again 
*4 year by the ſame maſter, and ſerved to the end of May. 


22 And 


which laſt report the motion was 
to diſpauper the plaintiff upon 


the proper method of proceeding 


ited to be ſuch a fault as could not happen in the cafe of a 


Venue 113. 


5 J 978 


1 * 


2 = 4g B.R. 
375. M38. 8. C. 


Want of writ of 
inquiry is aided, 
1 


1 Barnard, B. R. 


76. | 
itzg. 162. 8. C. 


* 


Venus. 
Fitz. 166. | 
1 Barnard. B. R. 
379. 5. C. 


Vide 1 Cromp. | 


Prac. Of the 


Connected ſer- 
vice for a ycary 
altbough part of 


it not under the 


hiring for a year, 
gives a ſettle= 
mint. 

1 Barn. B. R. 


378. 
2 Seſſ. Ca. p. 
166. No. 133. 


* 
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WMichselmas Term 4 


And the ſeſſions 
Hanmer. 


adjudged it no ſettlement, and ſent him to 


{ Strange moved to quaſh the order, there being in the whole 2 

- - ſervice for a year in Elleſmere, and chat is enough to ſatisfy the 
ſtatute, which requires both a hiring and ſervice for a year, 
And cited the caſes of Overton v. Steventon, Hil, 10 IW. 3- and 
Rex v. Inhabitantes de Bright«vell in com Berks,” in both which it 
is held, that the ſervice for a year need not be of the ſame iden- 
tical year for which the hiring for a year was. And upon the 
authority of theſe caſes the court held it a ſettlement in . 
leſmere, and quaſhed the order of ſeſſions, that adjudged it other. 


— , 
24 


L. Raym. 1512. 
Fort. Rep. 316. 


* 


cach 


wiſe (1). 


— : 


(i) Rex' v. Seuthmoulten, 1 L. 


Raym. 426. Brighrwell v. Vest 
Bally, 2 Bott by Con. 417. pl. 
387. Rex v. Aube, ib. 420. 
pl. 389. Rex v. Tifebead Mag- 
dalen, Barr. S. C. 116. Rex v. 
Under Barrow and Bradley Field, 
ib. $45. Rex v. Bagworth, Cald. 


182. Rex v. Grendon Underwood, 


ib. 359. S. P. From theſe caſes 
it appears to be immaterial as to 
gaining a ſettlement what is the 
NUMBER or particular DURATION 
of theſe contracts under 
which the year's ſervice is per- 
formed, that is to be coupled with 
ſervice under the yearly hiring, 
provided- they are connected. It 
ſeems equally immaterial whether 
the naTuRrE of the ſervices per- 
formed under the ſeveral contracts 
are different or not, provided they 
are ſuch as that a contract to per- 
form each of them for a year, and 
ſervice under it would be ſuffi - 
cient to give a ſettlement. Rex 
v. Nin, Burr. S. C. 280. 
Where it was held that ſervice 
under a weekly hiring to burl 


— 


— 


cloth could not be coupled with 
ſervice under a yearly hiring, fo as 
to confer a ſettlement, ſeems at 
firit view to contradict this opinion, 
But the ground of that deciſion 
was, that the contract and not 
that the /ervices were of a dif- 
ferent nature, the weekly hiriogs 
being ſuch, as that ſervice under 
a fimilar one would not confer 
a ſettlement, though it had been 
extended in its duration to a year. 
Mr. J. Fofter lays particular firef 
upon the pauper's not being in 
her maſter's ſeryice either at 
night or on Sundays.” There 
was therefore a ſpecial exemption 
in the contract, which not being 
created by general law or by lo- 
cal cuſtom, but by the agreement 
of the parties, would prevent 2 
ſettlement from attaching to 2 
year's ſervice, under a ſimilar 
contract, for a year. As to which 
point wide Rex v. Maccleifid, 


| 
Burr. S. C. 458. Rex v. Buckland _ 
Denbam, ib. 694. Rex v. Kings uit wa 


7. 


Jord, 4 Term Kep. 219. 
North Nibley, 5 Term Rep. 21 
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Robinſon et al . Creditors of Dr. Tonge verſe Tonge et ar. . 
7 ens : In Can. | ; 4 


57 1 debate it was held, that an advowſon in fee was Adyowſon is ff. 


1 Jon. 24+ 
Lords (1). „f ot ants: 


Inne — 


And the decree was affirmed in the Houſe of 398, 4%. 


— 
— 


0 Pat Gun, Dig. Ae (4) zb. + Cw. . Sen 96.6 
16. 1.) 363. | 


Dr. Gooche verſ. The Biſhop of London. 
HE biſhop libelled in the ſpiritual court, ſuggeſting that Suit rl be in 
T Dr. Gooche, as arch-deacon of Eſſex, tenetur foluers 10 1. N 


for a preſ- 
due to the biſhop as a preſtation, for the exerciſe of his exterior tations wha 
juriſdiction. 


it in 
2-4 — 
Reeve moved for a prohibition, alleging that they had pleaded the plea put in- 


there was no preſcription z and then that being denied, a prohi- in, that thers 
bition ought to go for deſect of trial. | "'# 


— —S as | — kd _—_ 


”” Ann EK 


4 


av N 


4+ 3 32 


prneral, it muſt not be taken that they go upon a preſcription ; Bel. Law, 
ut it is to be conſidered in the ſame light as the common caſe 
of a penſion, . which is ſueable for in the ſpiritual court: and the 
nature of the demand ſhews it muſt have its original from a 
compoſition, it being a recompenice for the arch · deacon's being 
allowed to exerciſe a juriſdition, which originally did belong to 
the ordinary, 2 Cro. 666, Salk. 58. Co. Elia. 675. 2 Inſt. 491. 


= an * 
oo += a” -» 


Et per curiam, They may certainly intitle themſelves ab anti- Ante 42%, 
qu, without laying a preſeription. And as they have only laid 
it in 2 there is no ground for us to interpoſe, till it ap- 
pears by the proceedings, that a preſcriptive right will come in 
queſtion : if they join iſſue on the plea, it will then be proper 
0 apply; but at preſeut there ought to be no prohibition. 
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real aſſets in the hands of the heir for payment of debts. ES | 


the title made to 


a tf 
E contra it was argued bf Henchman et al, that the Rbel being Yi: u ; 
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HMandemus tothe 


cletk of a com- 
to deliver 
ks to the 
company (1). 
-{ 880. ] 
Madam muſt 
be made out ac- 


cording to the 
L rule. 7 © 


abates by the act 
of the plaintiff 
execution ſhalt 
ben. B. R. 


603. S. C. 


Bankrupt diſ- 
charged for faults 
in the commit- 
ment. 

1 Seil. Ca. p. 
322. No. 264. 
1 Barn. B. R. 
398. S. C. 


** ning?" MoS. fee allo Sheriff and (2) Vid. Rex v. Major d Kin- 


N Vent, 100. f 
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A was granted to W:ldman on my motion, requir- 
| ing him to deliver to the company of blackſmiths all books, 
papers, r. which he had in his cuſtody by virtue of being their 
clerk, from which office he had been removed. K 

The officer took the rule to deliver them to the new clerk; but 
the mandamus was made out right, as I moved for it; however 
it varying from the rule, the writ was ſuperſeded (2), and I af. 


terwards moved and obtained a new one. 


* 8 
— 


ů —— 


() A mandamus was granted 1 Sid. 31. Rex v. Ingram, 1 Blarl. 
* fer the clerk" of a turnpike road to 50. Rex v. Chapman,” 1 Will. zoß. 
* deliver the books over. Rex u. Vide alſo caſe of Borough of Calu, 
% Robinſon 1757, MSS. M. Dun- pot. 048. 


Nun Clerk of Nottingham's caſe, fon, ſupra 578. | 
h 

| Buller ver. Luſitano de Pina. 0 
A Writ of error brought by a feme ſole abated by her mit- a 
riage, and then ſhe and her huſband bring a ſecond; and 0 

0. 


the court gave leave to take out execution, it being a delay oc- 
caſioned by the act of the plaintiff in error (1). 1 Mad. 283. 


1 1 4 % 4 2 


a. "_ „** — 


(1) Jenkins. v. Bates, pf. 1015. S. P. ide 5 Com. Dig. Pleader, 
(3 B. 12.) 706. wy 


* 


Dominus Rex ver/. Solomon Nathan. 


T HE defendant was committed by the commiſſioners of 
bankrupt, who in their warrant recite that he had bern 
examined before them upon his oath, upon which examinauen 
he had notoriouſly prevaricated ; they therefore commit without 
bail or mainprize, until he ſhall make a full and true diſcloſwe 
and diſcovery of his eſtate and effects (1), or be otherwiſe de- 
livered by due courſe of law. 
Upon a habeas corpus it was moved that the defendant might 
be diſcharged. 1. Becauſe the ſtatute 1 Jac. I. c. 15. equi 


—— —ñ—y— 


— JS 


(1) Thomas Afiller's este, 2 Black, 880, 1 44 


| Michaelmas Ferm 4 Geo. U. 


ſhould: be interrogatories exhibited for bis examination, 
— he may have time to conſider of his anſwer, and it can 
then appear to the court whether he is bound to anſwet. Per- 
haps this prevatieation might be in g matter they had no power 
to enquire into. 2. Pre uaricutei is too Jooſt an expreſſion : he 3 
might prevaricate, and yet give a'foll anfwer-at laſt. 3 Or he 
atherwiſe diſcharged is wrong. 8. 351 (a). 368“ Sins | Us Fans a ; 
Et per curiam. Interrogatories are a term known in Jaw, and „ 
import that the queſtions are put in writing. And Holt held the A3 
bankrupt ought to have a copy, and time to conſider of his an- 2 
ſwer. It is very dangerous to let ople depart from the words > : DET 
of the act, where theſe ſpecial authorities are given. And this 
commitment not purſuing the, words, the priſoner muſt. be dif- * 
charged. Brrange pro Hatun 


R. Reeve moved for a mandapiur to thi jultices of the city 


of Worceſter, to grant à licence to Giler, to keep an ale- Þ > 
houſe: inſiſting chat it being within a city, the “ Ge. 2. c..28. — 


* 188 * Y 
= & 0 22 7 | F. : wt * 4 4 


did not extend to it. . e 
Strange contra inſiſted, that it was diſcretionary in the juſtices; Gg Aud. 180. 
and cited Salt. 45. that no appeal lies from the denial of à R- „ G. a. 628+ 
cence (1) and if the owner be committed, the want of a licence ö 
can only come in queſtion, and not the reaſon why it was denied. , 31, fe . 
Et per curiam, There never was an inſtance of ſuch a manda- u. io ad. 
mus, and therefore we will not grant it. | | f * 


— — 


** * 


; (1) 4 It was fold by Ms. Nares ** Giles had fizned a petition to red 


„in the caſe of Rex v. Young and 4 workhouſe, and though the re- 
T, * Pitts, Ei. B. R. 20th April ** fuſal was fo ill fomded, vet the 


© 1758, that the ſole reaſon % mandamus was dried. MSS. See 
the juſtices of peace refuſed the alſo the report of that caſe. 
* licence in this caſe was beeauſe Burr. 556, N 


Joſhua Cornwall's Caſe. 


HE was indited with another perſon for burglary, And Serrantlewins 
upon the evidence it appeared that he wag a ſeryant in the ny Ren, 
houſe where the robbery was committed, and in the night-time : H. H. F. C. 
opened the ſtreet door, and let in the other priſoner, 440 ſhewed 795 1 
him the Gde-board, from whence the other priſoner took the | * 


| . 9. P. 168. and 
1 plate: then the defendant opened the door and let him out ; bur 6s 8.9 
b the defendant did not go out with him, but went to bed. 433. 1 . 
Oh N. the trial before Lord Chief Juſtice Raymond, Juſtice 

n 


tan and Baron Comyns at the Old- Bailey, it was doubted, whe- 

is was burglary in the ſervant, he not going out with the 
aher; and it being laid down in H. P. C. 81, Dalt. 317. that 
Yo, IL f * Qs it 
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it is not in the ſervant; che Judges otdeted.it whe 
found ſpecially. "And afterwards at a mecting of all che Judge, 
15 at Secjaamii Ius, they wert all of opinion that it was burglary in 

| both and not to be diſtinguiſhed from the caſe that had been 
5 rr 
. F 
1 N 3 and upon report $ ion the next ſeſſions the deſen- 


* TEE © * mn 1 * 
the $95 neun 


0 af 80 1567 


** 75 N 


C 862 3 = May Picked Tibee, Cal 5 


| The juſtices: 82 Ar was committed by ſeveral Juſtices of, 1 peace, being 
3 taken on a general * ſearch, and charged on oath to be 
looſe, idle and Tiforder] on; and the commitment required 

7 > oy her to be kept to hard LAST till the firſt day of the next generil 
Ns, ſeſſions: and upon conſideration. of all the ſtatutes r- 
- +++; - ++: lating to this matter, which are 39 El. c. 4. 1 Jac, 1. c.). 
eee Jace. be 8 13 & 14 Cr. 2. c. 12. $16. 11 12 J.;. 


2 tis 


ann . 13. Ann. IF 12 Ann. c. 23. the commitment wa 


2 Fe. eren ne e 
nn. 


2 oh + a = : * * 


P ” P 
dad. A £4 4 bY * = 4 * a 2 


py? . 
©.» ©, SH (x) Vide 17 Geo. 2. c. 5. 27 Com. Dig. Juſtices of the 
7 1 8 mb 16. ed. 355. Ve Fare eace (ö. 16.) ot fe 036. 


— 


Fuller verſ. Jocelyn. 
15 D Y Twviſden (the defendant's teſtatrix) 0 Aebrucry 1799 

—— . gave à warrant of attorney to confeſs a judgment. 18 ri 
warrant cf atter- 1 30 the died, and the judgment was ſigned 22d of April, 35 
Ar general judgment of Eaſler term, which began the 1 5th. 
party (x), upon motion to ſet it afide, it was inſiſted, that by the death of 
Cal Temp. tte party the warrant was countermanded, 1 Vent. 310. Salt, 
2 Barn. . 399- 9. Litt. 5 2. b. For it is conſidered as given only in cale 
[ne of the party, to excuſe her perſonal appearance in court, 

the attorney cannot do more for her Gas ſhe could for 

And this is by relation to diveſt a right legally veſted in the ex- 
ceutor, who in confidence of the goods may wy 9 
baut of his own eſtate. Fence eas 2 


* — 


i 


4 . F 
——ů _— nd ———_— — ——ẽ— ho — — ——T — — 


5 (i) Che v. Nerdham, peſt. Hm. 398. Saville v. Fragen 
. 1081, N v. * 35 f. Barnes 271. * F. ; 30 


- 4 1 
4 = * * 


1 


But the court ſaid, that the caſe of Oates v. Woodward, Salk. 8 

87, 2 Mad. Caf. 93 (a). was not to be got over ; and that it (a) Rep. al, 
being the courſe of the court to enter the judgments as of the * 766, 
firſt day of the term, they could not alter it on conſideration of Salk, 116. 
the circumſtances that attend a particular caſe: beſides this ſeems * 

to be eſtabliſhed by the ſtatute of frauds, which provides for pur · 

chaſers, but has given no remedy for this, | 


C TT 


Dominus Rex verſ. Johannem Huggins, Arm. 


I defendant ſtood indicted before the juſtices of ojer I « gacker ges- 


and ferminer at the O!d-Bailey, and the inditment ſet mes bis pri- 
befors? ſoner again his 


* forth, that John Huggins 1 Oftober 12 Geo. 1. and long will in an un- 

* and until 1 January following, was warden of the Fleet, and had whelſome wom 
ed the care and cuſtody of the priſoners committed thither, That — 2 

ral Jenes Barnes was his ſervant, employed by him in taking care of cefſaries ofa ' 

e: de priſoners. That Barnes being a perſon of a cruel nature amber. pet, 

7. and diſpoſition, did 1 November 12 Geo. 1. make an aſſault upon — 
2 Edward Arne then a priſoner in the Fleet, and feloniouſly took temper by which 

” him againſt his will, and carried him to a new-built room in the —_ —— 


priſon, where he kept him fix weeks without fire, chamber-pot ren in the pa 


cr cloſe-ſtool, the walls being damp and unwholeſome, and the doing it. But 


room built over the common ſhore. That at the time of ſuch im- dra wes 


. {{embey 12 Geo, 1. aſſaulted Arne, and feloniouſly put into a accidental 
n (which is ſound to be as deſcribed in the indictment) and P'*{ence of the 
Mt him f : priacipal does hot 
there forty-four days without fire, chamber- pot, or jevoke the pow- 
| of the de 
— Aſo have an intention of executing the office. Qzære, whether a wenire 4 — 
5 uncetainty in a verdi@ in a capital caſe. L. Raym. 1574. 1 Barn. B. R. 388, 396. with 
«nents of the counſel at Serjeants*-Inn, ' Fitzy: 177. and with the evidence. g St. Tr. 111. 


cloſe- ſtool, 


ceaſed, and that 
_ wy within 
The (defendant Huggins only was taken, and having pleaded preſent « and 
yo ot guilty,. the jury find this ſpecial verdict. 1 e the duel 
of the ſaid im- 
z 86 That Queen Anne by letters patent under the great ſeal dated priſonment and | 
* 2 July 12th of her reign, conſtituted Huggins warden of the nes 
wy Fi: during his life, to be executed by himſelf or his ſufficient are not fourd to 
"gu put or deputies. That from. the date of the letters patent un- ant to mure 
* "ol | | January 12 Geo. 1. the defendant was warden, and Thomas =o .. 8 47 
tal nn all the ſaid time his deputy, and acted as ſuch. That principal is not 5 
ene was the ſervant of Gibbon, and acted in the care of 2 
. de priſoners, and particularly of Edward Arne. That Barner Laren The I 


* 


MM Sc 
| cloſe- ſtool, or ſuch like untenſil. That Barner knew the room 


ne 
co be ſituate as in the indictment, and that it was unwholeſome is 
and that for fifteen days at leaſt before the death of Arne, Hig- ca 
gint knew the condition of the room (x), but whether he knew it re 
before, penitus ignorant. That by dureſs of the impriſonment to 
Arne 10 September became fick, and languiſhed till 20 Oe ci 
following, upon which day he died by dureſs of the ſaid impri- d 
ſonment in the ſaid room. That fifteen days at leaſt before his fir 
death Huggins was once preſent at the ſaid priſon, and ſaw Arne an 
: under dureſs of the ſaid impriſonment, and turned away, and at ba 
a the ſame time he fo turned away Barnes ſhut the door, and Arn: of 
continued in the room till he died. That during the time that fo 
Gibbon was deputy, Huggins ſometimes acted as warden. But 
whether he be guilty of the murder of Edward Arne is the doubt | 
of the jury; on which they pray the advice of the court; 4 þ de 
pro Rege, pro Rege; et fi pro defendente, pro defendente. 1 
This verdict was removed at the prayer of Mr. Attorney into de 
B. R. and there argued by Mr. Wiles and Serjeant Eyre; after * 
which it was argued at Serjeants-Inn-hall in Chancery - lane befor: 
[ 884 ] all the Judges, by Serjeant Cheſbyre, Mr. Attorney, Mr. Sol- | 
| citor, and M. Wiles, for the King; and by — Darnal, 3 
Serjeant Eyre, Serjeant Hawkins, Mr. Peere Williams, Mr. * 
Strange and Mr. Fofter, for the priſoner. But as every thing 1 
inſiſted on by either fide is taken notice of in the opinion delivered 05 
by the Chief Juſtice, it will not be neceſſary to tate the argy- * 
ments of counſel. | wn 
Raymond Chief Juſtice, after ſtating the heads of the ſpecid at 
verdict, went on as follows. The general queſtion in this ca 4 
is, whether upon the facts found in the verdict; the pi- * 
ſoner at the bar is guilty of the murder of Edward Arne. 10 
For that purpoſe it will be neceſſary to conſider theſe two G 
things: 1. What offence it is eo an Barnet; and, 2. Whe- © 
\ ther the priſoner is guilty in the ſame degree. di 
1H.H.P.C And as to the firſt point we are all of opinion, that if Barn v3 a 
Tek. r. c. now before the court, and the facts as found in this verdict were ha 
< 31. ſet. 4. found againſt him; he would-undoubtedly be guilty of murder, Bn. 1 
&c. 118. It is certain, there is no particular way of killing another, that i aſe 
| * | LEY 
8 ü f «ol T 
{1) According to the report in *©* newly built, and that the 4 . 


Ld. Raym. 1577. the verdi was, of that room were mace 
*« that the ſaid J. H. knew that “ bricks and mortar and theb 
„the ſaid room had been then were damp.” toy 


3 \ 
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neceſſary to conſtitute a murder; but the committing of murder 

is as various as the ſeveral ways of putting an end to life. In the 

caſe of a priſoner there ĩs no occaſion for an actual ſtroke : the 

retraining him by force, and killing him by ill uſage, is enough 

to conſtitute this offence. All the authors who ſpeak of this ſpe- 

cies of murder deſcribe it by a general expreſſion, per dure garde "73h 
de ſer gardens. The duty of a gaoler is not to puniſh, but con- 3 Inft. 35, 91. 
kne the party, for the ſingle purpoſe his of being forth-coming to f ap. x1. 
anſwer a legal charge or demand. Fleta 38. In this caſe Barnes cromp. 90. 
has certainly exceeded his duty; he has been guilty of a breach BraQ..20g. 
of that truſt, which the law has repoſed in him, and is anſwerable 
for all the conſquences of it. - 


. bk. * 


Another conſideration to make it murder is, that it is a deli- 
berate act, of long continuance and of great cruelty. It is like- 
vile accompanied with force, againſt the conſent of the party. 
On all which accounts the law implies malice, Had he therefore 
been before the court, there would have been no difficulty in ad- 
judging it murder with regard to him (2). 4 


A Having thus determined what offence it would be in Barnes, * 
I let us now conſider how it ſtands with regard to the priſoner at 
7 lle bar. And tho? the indictment has charged him equally with 
a the other, yet we think the verdict has made a wide difference 
0 between them, The indictment charges Barnes to be his ſervant, 


but the verdict finds he was the ſervant of Gibbon. The whole : 
charge in the verdict againſt the priſoner is, that for fifteen days [ 885 J 
before Arne's death, he knew what ſort of room he was in : that | 
he once ſaw him under the dureſs of impriſonment that Barnes 

lal put him: and that during the time Gibbon was deputy, Hug- 

gu ſometimes acted as warden. But notwithſtanding theſe cir- 

ances which are found againſt the priſoner at the bar, we are 

al of opiniog, he is not guilty of murder. 


[tis a point not to be diſputed, but that in criminal caſes the 


the 


75 


principal is not anſwerable for the act of the deputy, as he is in 
avilcaſes: they muſt each anſwer for their own acts, and ſtand 
or fall by their own behaviour. All the authors that treat of cri- 
munal proceedings, proceed on the foundation of this diſtinction; 
that to affect the ſuperior by the act of the deputy, there muſt 
be the command of the ſuperior, which is not found in this 


Cate, 


KA 8 


The dureſs in this caſe conſiſted in the firſt taking him againſt 
us conſent, and putting him in that room, and the keeping him 


walls 


_— 


(2) Cafell v. Bambridge, ante 856. Foft. Cr. Law. 322, FT 
[4 
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err fo long without neceſſaries, which was the occaſion of his 


death. Now none of theſe circumſtances are found as againg 
the priſoner. The jury does not ſay he directed his being put 
into the room, that he knew how long he had been there, thx 
he was without the neceſſaries in the indictment, or was ever 
kept there after the time the priſoner faw him, which was ff. 
teen days before his death. And as theſe are circumſtances 


found againſt Barnes, and not againſt Huggins; and as in theſe 


1 886 } 


caſes the court is never to intend any thing, but muſt found their 
judgment on the facts as ſtated in the ſpecial verdict, and on 
them only; there can be no colour to think one equally guilty 
with the other. The only circumſtance relied upon to ſupply all 
this is, the priſoner's being once at the priſon where he ſaw the 
deceaſed under the dureſs, and turned away. But ſurely the 
bare being preſent can never amount to an aiding and abetting, 
He ſaw him there, it is true; but docs that infer he knew hoy 
it was occaſioned, or conſented to the continuance of it? lt is 
very material in this caſe, that the dureſs by which this unfor- 
tunate man came to his end, could not be known by a bare 
looking in upon him: he could not know he was there againlt 
his conſent, he could not by ſeeing him know the length of his 
confinement, or how long he had been without the decent ne- 
ceſſaries of life: and it is likewiſe material, that no application 
is found to have been made to the defendant, which perhaps 
might have altered the caſe. 


Theſe circumſtances, taking them all together, are a very 
flender evidence of a conſent in the priſoner to the dureſs; tho 
this I muſt ſay, that were they ever ſo ſtrong an evidence of con- 
ſent, they will not be ſufficient for us to ground a judgment up- 
on: we are to determine upon facts. and not on evidence af 
fats; ſo is Kelyng 78, 111. where it is found, that Plummer 
diſcharged the fuzee, but not that he diſcharged it againf the 
King's officers; and the court could not take it that he did. I 
would be the moſt dangerous thing in the world, if we ſhovld 
once give into the doctrine of inferring facts from evidence 
which is the proper buſineſs of a jury,.and not of the court. 


But it is objected, that though the priſoner had madga dep 
ty, he had {till the inſpection of the gaol z and for the time be 
was there, the power of the deputy ceaſed. To this I anſuch 
that there is no caſe in law which proves, that the acci 
preſence of the principal amounts to a revocation ; and in reaſe 
it ought to be conſtrued ſuch a coming, as ſhews he intended 
take upon himſelf the execution of the office. | If a diſeiſce 
comes to dine with the diſſciſor, that will not amount to 4 


—_— - | l 


. 
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1 is likewiſe inſiſted on, that in many caſes z perſon who is 
abſent when the murder is committed, may nevertheleſs be an 
nder aud abetter; and the caſes were put of laying poiſon, put- 
ting a child in a hogſtye, covering it with leaves, or leaving a pam. 547. 
ek man in the cold, by which he dies, which are all to be met Poph. 13. 
with in Keyling. Now as to theſe cafes I muſt obſerve, that in _—— "Ss 
every one of them the perſon abſent did the act which was the 1 
occalion of death; whereas here the act is found to have been 
done by another. ö 5 N 


It was further obſerved upon this head of abſence, that in 
Sounf, 17. Cromp. 24. b. the caſe is ruled to be murder, of 
ttiny a miſchievous beaſt go abroad, which happens to kill a 
man. But ſurgly that is laid down too general in thoſe books: 
and it would be very hard, if a man takes a reaſonable care to 
keep up the beaſt 3 that he ſhould be anſwerable, if the beaſt 
ſhould break out without his knowledge or conſent. | ;0 


There is but one thing more that was preſſed by the King's Ante 766. 


are counſel, viz. that ſince it was determined in 'Oneby's caſe, that 
nll tis not neceſſary for the jury to find malice, why is it more ne- 
his Wc: ary to find the priſoner's conſent ? To this I anſwer, that ma- 


Ice is matter of law arifing from a legal conſtruction of the act 
and from the act of the party the law has always conſtrue | 
whether there was malice expreſs or implied: but conſent is an 
kt of the mind: a ſudden killing is conſtrued to be malicious, 
bough there is no time for any conſent, Theſe are the reaſons 


ven ch induce us to determine that upon this verdict the priſoner [ 887] 
tho : the bar, is Not guilty of the murder of Edward Arne. 3 
con · | | ' 5 - Bp | . 

t up But then upon the argument of this cauſe a difficulty aroſe, 

ce of lat the court ſhould do in this caſe, ſuppoſing the verdict to be 


bo incertain to found any judgment upon. It will therefore be 


| the eceſſary furtheꝝ to conſider : 1. Whether this is an incertain 
. 1 dg, "Duppoling it is, whether we are to diſcharge the 
hovld riſoner, or award a venire facias de nov. | 5111 
ence j 


Now as to the laſt point, it is obſervable, chat no inſtance 
bull be produced where, in a criminal caſe (3) it was never done 


us r fault in the verdict itlelf. Arundel's caſe in 6 Co. was for 
4 | al in the jury proceſs, and in the cafe cited of Hil, 8 H. To 
} 
dental TIT 
_ (3) The other reports have it on a criminal information for a 
ded 4%, operly ““ in a capital libel, e Rex v. Wodfall, 5 
ſſeles + for that it will be granted Burr. 2661. 
+ to al dacertainty in the verdict up- 


Ro. 


- 
; 5 
* 


(a) Rep. alſo 
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No. 3. there was no verdict, the Judge diſcharged the jury, 
and would not take their verdict,” becauſe it was put into their 
hands in writing as they ſtood at the bar. And in the caſe of 
Mr. Keate, 5 Mod. 287. Skinner 666 (a). though the verdict 


2 L. Raym. 138. Was ſo incertain, that it was impracticable to determine either 


Holt 48, 


x 


{ 888 ] houſes. The verdict was filent as to Green and Bedell, whethe 


RS Ns 


way, for want of finding who ſtruck firſt ; yet Holt C. J. was fo 

averſe to a uenire facias de novo, that he himſelf took an excep- 
tion, that quaſhed the inditment, in order to put it into a proper 
way of being tried over again. 


But whatever may be the determination of the court, when 
that point comes properly before us, it is unneceſſary for us now 
to conſider (4), becauſe as to the other point we are all of opinion, 
that this verdict is not incertain. . 


There is no incertainty as to the facts that are found: the 
only fault is, that there are not ſuch facts found as will amount 
to murder. The conſequence of which is, that the defendant 
is Not guilty of murder; and it would be endleſs to ſend it back 
to a jury, till they find fats enough to make it murder; beſides 
its being contrary to law, in expsſing a man to a ſecond hazard 
of his life. 


f = 11 would have been a circumſtance material in the caſe of 
Vide poſt. 1018. Plummer, Kel 


g 111. to have found, that the fuzee was dil- 
charged lars the King's officers ; but the jury were filent a 
to that, and the court ſaid they could not take the fact to be ſo, 
upon bare evidence of the fact; and proceeded to give judg- 
ment, as if the fuzee had not been diſcharged againſt the King's 
officers, without ſending it back to the jury to find it poſitively 
one way or the other. 


8o in the caſe of Meſſenger et al (Kelyng 79.) who were in 
dicted for high treaſon in aſſembling and pulling. down bauch 


they were aiding and aſſiſting; and this (ſays Kelyng) being 
matter of fact, which ought to be expreſsly found by the jus 
and not be left to the court upon any colourable implication fron 
their being preſent ; they two were diſcharged, without ſending 
it back to the jury for their further opinion as to the faQ. 


— 


_ 


(4) According to the report in . wenire de novo would not hare 
Barnard. 398. Ld. is „ Jain,” But all the oth" 
made to ſay, that all the Judges ports concur with the preſent, lu 
% had delivered their ſeveral they gave no opinion upon d 
40 thoughts to be, chat if the point. 


« verdict had been uncertain a ls 
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in Kelyng 66. on a ſpecial verdict it was found, that Themp/or: ' 
and his wife were fighting, and Dawes endeavouring to part 
them was killed by Thompſon : and it not being ſound, that 
Thmpſen knew Dawes intended only to part them, it was held 
mioſlaughter, without ſending it back to the jury to be certified 
of his knowledge. | | 


Theſe are caſes directly in point as to this head; and I 
muſt obſerve that Plummer's caſe was after the caſe of Keate, 
hereia Holt Chief Juſtice had this point under his conſidera- 


uon. . | — 

This verdict therefore being ſufficient to found a judgment up- 
, our jadgment is, that the priſoner is Not guilty, and there - 
ore he muſt be diſcharged,” * NBT TIM 
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Robert Lord Raymond, Lord Chief yuſi 
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William Lee, E/; , Ws 
Sir Philip Yorke, Kent. Attorney General, 
Charles Talbot, Eſq; Solicitor General. 
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"© Da Coſta verſ. Carteret et al. ho 

| 10 

Not guilty and WO. Common Pleas having laſt term determined, that A 
the ſtatute of li- non afſumpfit, and non aſſumpſit infra ſex annos ſhould not 

plead- be pleaded, becauſe the latter puts all in iſſue, and does not in- WW — 


Fee. i89. Ply a promiſe without the ſix years; it came now to be ſolemul ( 
. x n. B. A. debated in this court, Strange having moved for leave to plead Ba, 
SY = C. Not guilty and the ſtatute of limitations. And the court gran 5 
| it for this reaſon, becauſe thereby the defendant ſecured to bim 
ſelf a trial upon the merits in all events, whereas if he was !? 
to reſt only on the non aſſumgſit infra ſex annor, it might cone 

; to a demurrer, or the iſſue of nul tiel record (1). 


— 


1 — 


— — 


(1) Vide Cox v. Rolt, 2 Will. 253. 


, 


* 
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PON the iſſue of nul tiel record, one was Segrave and the Variance. 
other Seagrave, and the court held it no variance, quia bow, 8 
iden ſonans. Qi. tamen, where the party has ſomething elle to 8 
go by than the ſound. . S8 Cm. Dig- 


Record. | 
| (C.) (D.) 173. : 
Leapidge et a ver/. Pongillionne. [ 890 
* debt ſur emiſſet for goods ſold, the court refuſed to let the No bringing 
defendant bring money into court, ſaying they never did in PM nee 
debt (1). Strange pro quer. 111 


3 ; 420. S. C. 


— 


m * — 


(1) In the report in Barnard. putation, money may be paid into 
the court granted a rule to ſhew. court as in debt for rent, &c. Fide 
cauſe; and in de bt wherever the MHallet v. Eaft India Company, 
ſum that the plaintiff can take 2 Burr. 1120. and the caſes col- 
out execution for is capable of leqed, 1 Cromp, Pratt, 150. 
being aſcertained by mere com- Jmp. Prat. K. B. 256 


Dimmock ver/. Chandler. 


Prohibition was moved for to the Admiralty in a ſuit there Admiralty. 
brought by one part-owner againſt the other, who would 22 
go to ſea with the ſhip, in order to oblige him to give ſecurity. 415.8. C. 
And Garth, 26. Hardr. 473.” were cited. But the court ſaid, 
thoſe caſes were denied, Ann. Grave v. Hedges, (a), and that () Holt 476 
it ſecurity was offered and refuſed, they would grant a prohibi- 7 
ton ; but not before (1). | 


eee ee 


— 
» 


(1) Lambert V, Acretree, I Ld. cited Supra: Ouflon V. Hebden, 
Ram. 223. Blacket v. Anſley, 16. 1 Wilf. 101.. 1 Com. Dig. Ad- 
235. De Grave v. Hedges, 2 Ld. miralty (F. 1.) 394. 

Rom. 1285. Quere, if not 8. C. 


Doldern verſ. Feaſt, 


2 E R curiam, We have ſeen ſo much oppreſſion in letting Sheriffs officers 

| the ſheriffs officers be bail, that we think proper to concur daft 19 te be 
vith the Common Pleas in a general rule, not to accept them or 1 Barn. B. R. 
ſerjeants at mace (1), . | y 


= 


„ 


it R. M. 14 Geo. 2. Reg. 2. rule extends to the Keeper of the 
and v. Pritchard, In C. B. Poultry Conipter, Hawkins v. Mag- 


Black, 3 A Lo a t . 
Fa. "0 00 OY os Doug. 466. 
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Amendment. 
Fitzg. 193. 
better reported 
1 Bun. B. R. 
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The Executors of the Duke of Marlborough againf Wi 


more, 


FT HE plaintiffs declared as executors on a promiſe to their 
| teſtator ; and ifſue was joined on a plea of the ſtatute cli. 
mitations. Then the plaintiffs moved to amend, by laying the 

; promiſe to have been made to themſelves; and cited 3 Lev. 34). 
where in an action npon the ſtatute of hue and cry the allega. 
tion of the oath was amended, and hid to be by the fervant in- 
ſtead of the maſter. 


And on the authority of this cafe the court ordered the 1 
ment, on payment of coſts and liberty for the defendant to 
plead de nowo (1). Strange pro def. Gs 


— — 
Fy 


(1) Ocherwiſe the ſtatate of But in G. gui tam v. Popplend, 
limitations could have barred the 2 Term. Rep. 705. where a gui tan 
action. Yide Niſbett v. Griffith, aflien had depended four years, the 
Say. 97. Auleer v. Barker, I court refuſed to allow the plaintif 
Wilſ. 149. Upon which ground to amend his decla;ntion though 
the court gave leave to amend an the pleadings were in paper, 
information for killing a hare, by | becauſe it would in effect amount 


8 


altering the pariſh where the of- to a permiſſion to bring another 


ſence was laid, becauſe the three action to which the defendant 
months within which it muſt be might otherwiſe plead the flatuu 
- filed were elapſed. Howell gui of limitations. Viat alſo Du , 
tam v. James, B. R. 1 Wilſ. 103. Filkington 4 Burr. 2447+ 


2 ; id 
5% SD. Butler ver. Inneys ct ux * 


x 


which he brought a ſecond action, and recovered. 
Strange moved on behalf of the defendants, that the coſts in the 


5 firſt action might be deducted out of the recovery in the ſecond 
but it was reſuſed. | MON 
| 9889 5 Vice verſe Burton, 

n e., YN treſpaſs for meſre profits, the declaration was for an ef 
GEV, en * into meſuagium frve tenementum, And on error it was ob. 
welt enough in. i \ . - 
nella, jected op tor the uncertainty ; and a caſe cited, where it 
Ante $:4. deen held ill in ejectment. Io which it A anſwend, un 

1 retolyed by the court, that there wes a ver tial diff tencæ; 
becauſe in ejectment it will be uncertain, of What the here 


TP HE plaintiff ſued as a parper, and was nonfuited ; after 


1 
b 
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exception to the writ of error, which was quaſhed, being re- 
turnable before * 3 | 


Dominus Rex 40, Bettefwonth, - == | 
{AN DAMUS to grant adminiſtration to John Cullorns, Though u feme 
of Joan his wife. Return, that by articles before mar- 2-5 power ts 
iage it was agreed, that the wife ſhould have power ts make a yer the baron 
will, and diſpoſe of her leaſchold eſtate ; that purſuant to this — . 
power, ſhe made a will, and her {mother executrix, who has 1 Bann. H. R. 


duly proved the ſame. be. A 334: 3. ©: 
To this return it was objected, that ſhe might have choſes en _ — 
| ofion not covered by the deed, and the huſband was in all events 
intitled to an adminiſtration quoad them. | 2K, 
E contra it was inſiſted, that with the conſent of the huſband 
ſhe might make à will. 2 Mod. 170. And here is his conſent by 
being party to the deed, | 


Sed per curiam, A general conſent to make a will does not ſeem 
ſufficient, but there ſhould be a conſent to that particular will; 
beſides, this is going beyond her power, which did not extend to 
the making an executor. This is rather an appointment, which 
in equity will controul the adminiſtration as to the leaſehold 
eſtate, than a will; and as there may be other effects not covered 22 
by the deed (1) the return is ill, and there muſt be a peremptary 2 


tres 


a. trees K — * * ; 
— — — = © „ 3 


(1) Fide Rex v. Bettefwworth, pf. 1118. and Rex v. Buttefwerthy 


FR. 1111. * 
Smith's Cafe; | | 15 * 
R. Reeve moved for a mandamus to Dr. Bett wil, rte; Vw 
commanding him to grant adminiſtration to / Smith. o not for an ad- 
goods of his deceaſed ſon, durante minori tote of his grand-" r i, 
Fazaterley rentrajnſiſted, that the father has not an gqual right Nag , 
with the ſon; and that the ſpiritual court has always eolthderced Cit, Ad. 366- 


theſe adminiſtrators only as truſtees for che infant, and havene- ENA 

yer kept to any rule in granting them, but according to the cir- 8 

cumſtances of the family; where there are ſeveral in equal 
& 2 F 


* 8 » * «s. 
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Variance. 

1 Bam. B. X. 
3 1 
Com. Dig. 
Recocd 


(C9173 


» 
— 


Amendment of 
writ of error, 
Fitzg. 201. 

x Bain. B. R. 


095, 4214.8. C. 


Vide poſt; 973; 


degree, as children, they bare always choſen which they 


Et per curiam, When we grant mandamur ', it is to oblige-the 
judge to do right to che party who ſues the writ z but as there i 
no la which ſays to whom theſe adminiſtrations during minori. 

ty ſhall be granted, there is no law to be put in execution, 
(1). la rhe caſe of the next of kin he is intitled de jure, and 
therefore in his caſe we grant a mandamus of courſe (2). We 
will grant no writ in this caſe. 5 | 


A. 


(1) Anon. And. 24 S. P. Vide [z) Anon. ante 552. 
Rex v. Bettefwerth, poſt. 956. 25 


Baynes verſ. Forreſt. 


P ON the iſſue of nul tiel record, the ſcire facias recited 1 
judgment for damages pro non performatione cujuſdam pre 
mſſionis et aſſurnptionis : and on producing the record it was ſu- 
ral promiſes, and intire damages. And the court held it am 
riance ; and the plaintiff quaſhed his /cire facias with coſts, the 
court refuſing to amend it. | | | 


a The Sword- blade company verſ. Dempſey. 


N ejectment was brought ok the Company and Mr, C01 

Edwards. After a verdict for the plaintiff, Mr, Edward Cor 

died, and a writ of error is brought laying the judgment tobe cor 

ad grave damnum of the Company, and of Mary Edward: te 

daughter and heir. And ſhe and the Company jointly aſlgr c. 
rors. a 


It was moved to amend the writ and aſſignment, by ſtriking 
out her name. And upon conſideration the court were of -. "> 
nion, that it was amendable by the ſtatute 5 Geo. 1. c. 13. 0 pen. 
only as a variance from the original record, which is realy 0 
way to the damage of Mary Edwards, but alſo by virtue te Pee 
general words other defect (1). SO ; 


th. nn 


5 (1) Yide Verelft and Smith v. Rafael, Cop. 435. Pit 
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A 
Shepherd verſ. Oakes. 
© Lavender ver/. Oakes, 


N error e C. B. in actions of debt on bail bonds, it was What amounts 
excepted by Filmer, that it was not ſhewn, that the bonds rg on 
were to the ſheriff by the name of office, as the ſtatute 23 H. 6. ts name of 

6. 10, requires. And the court held, that it ſhould fo appear (1); office 

but they thought it did ſufficiently appear on the whole declara- 

tion, they being laid /olvend” eidem vicecomiti et aſſignatis, Strange 

pro que, Judgment athrmed, | 


— 


— 


(.) 2 Jones 138. 


Dominus Rex verſ. Ward. 


ANDAMUS to admit Henry Dryden to be deputy re- Mandamus lies 


M giſter of the archbiſhop of York's court, ſuggeſting that for the principal 


Dr. Thomas Sharpe had been admitted to the office, to execute 3 


the ſame by himſelf or his deputy, that he had appointed DDryder: court to ac 
(who is averred to be a fit perſon) to be his deputy,” whom the 2 3 
commiſſary had refuſed to admit, to the great damage of Pr. o__ 2 
Hare who complains, and therefore the writ commands the the vepury hin 
commiſſary to admit and ſwear Dryden, or ſhew cauſe to the A 
contrary, To this the commiſſary returns, that long before the I: lies Sensi 
conſtituting Dryden to be deputy, John Sharpe and Thomas ftanding hat 
Sarpe were admitted into the office as principals, to hold for d . iti 
, tual office, 
their lives, and the life of the ſurvivor. That they 11 March Lac , need 
1714, appointed Fohn Shaw to be their deputy, who executed 2% wer thut e 


the office till John Sharpe died. That Thomas Sharpe ſurvived, *, —— — 


F777 7 


king and 12 May 1727, by a new appointment conftituted Shaw his whe yerton ty 
f ops Ceputy, who was admitted and executed the office, until ſuf. EET 
;, pended in the manner after mentioned. That Shay at the times ana fn r. 


oi his admiſſion took an oath that he would juſtly and honeſtly Fitzy. # 2. 724. 
Out the office without favour or reward, and do every thing 2 
nicumbent on the office, and not be an exactor or greedy of re- „ 5 
- nad, That by the canons of 1603, it is (inter alta) ordained, 18 Abr. 334. 
— dat if any regiſter or his deputy thould receive any certificate 3388. 3. Cc. 
about the knowledge or conſent of the judge, or omit to call « 
"cr any perſon cited to appear, or put off the examination f 82 
uncſſes, or diſobey the judge, or omit to enter the decrees be- i 
e the next court day, or not regiſter wills within a convenient 
3 | time, 


FE 


— 
Ante 338. 
n 
122 7 TX .. 


with them, or do any ching that may ſcandalize the judge; then 
the degree of his offence, and the biſhop ſhall appoint ſome other 
. bruary 1727, exhibited to the commiſſary ſeveral articles againſt 


forth in the canons. That Shaw being ſummoned 6 April 1728, 


for five yecals, and aſſumed Joſeph Leech a notary publick, who 


do nothing to the prejudice of the appellant. That the apa 


| 2 peremptory mardanus. | 


on the contrary it appears that Dr. Sharpe had a power to wal 
"a deputy, and that he has executed it with regard io Mr. Dry 


FI\ e 2 : " 
2 - 

Zn 
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time, or enact any thing falſe, or of his own conceit, in the de. 
crees, or take any reward from either party, or be of counſ 


ſuch regiſter or his deputy may be ſuſpended by the biſhop for 
the ſpace of one, two or three months, or more, according to 


publick notary to execute the office during the ſuſpenſion, That 
whilſt Shaw was deputy, ſeveral proctors of the court 16 V. 


him (which are ſet out in hec verba) complaining of divers mil. 
behaviours in his office, - contrary to ſeveral of the particulars ſet 


gaye in his anſwer in writing (which is ſet forth} and then the 
return goes on with a quia videbatur to the commiſſary, that the 
anſwer was inſufficient, and that Shaw had confeſſed himſelf 
guilty of ſeveral omiſſions and extorſions in the exerciſe of his 
office; therefore upon complaint thereof to the archbiſhop, he 
21 May 1728, by his commiſhon under his archiepiſcopal ſe] 
directed tq the commiſſary, and reciting that Shaw had been 
guilty in the manner before mentioned, he therefore impowen 

e commiſſary to ſuſpend him and aſſume another notary pub- 
ick. That by virtue hereof he, 24 May 1728, ſuſpended $ov 


— — nnn K * 


before the conſtituting Dryden to he deputy took upon him, ani 
has ever ſince exerciſed the office. That Sharv appealed, and in 
that appeal alleged, that 23 May 1728, he reſigned the office, 
and that Dr. Sharpe had appointed William Smith to be deputy, 
That delegates were appointed, who 23 October 1728, iſſued 2 
inhibition to the commiſſary, that pending the appeal he ſhoull 


remains undetermined, and for theſe reaſons he cannot adaut 
Dryden to be the deputy of Dr. Sharpe. 2 5 


Strange argued that the return was ill, and there ought to e = 


I muſt obſerve in general, that there is no incapacity return 
in Dryden, no want of any regular appointment or deputation) 


As therefore Dryden has prima facie a regular title to the oli ha 
the commiſſary who is to admit him ought not to refuſe to # 
his duty; eſpecially conſidering that the admiſſion gives no right 
but only a legal poſſeſſion, to enable him to aſſert his right, 
he has any. And upon this foundation it is, that aun fuit dl 
has been held no geod retuin to a mandamis to muy 
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officer is but miniſterial, he is. to execute his part, let the conſe» 
quence be what it will. Mich. 11 Geo. Rex v. Simpſon That ante Gogy 
was a mandamus. to the archdeacon of Colchefter, to ſwear R | 
Fane into the office of churchwarden. The archdeacon' returned, 

that before the coming of the writ he received an inhibition from 

the biſhop; but the court held that was no excuſe, and that a 
miniſterial officer is to do his duty, whether the act would be of 

any validity or not. In the caſe of Taylor v. Raymond, | Mich. 

4 Gee, to a mandumus to ſwear in a churchwarden, it was re- 

turned, that before the coming of the writ he had ſworn in an- 

other; and held an ill return, for be the right which way it will, 

the officer is to do his duty. Theſe cafes are both in point: in 

one there was an inhibition (as there is in this caſe) and in the 

other there was another officer, as they pretend. there js here, 

viz. Joſeph Leechs 0 i . 


But what is that inhibition ? it is to do nothing that may pre- 
judice the appeal. Can this hurt Shaw ? no: if he is relieved 
on the appeal, he will be reſtored, though another is admitted, 
If he is not relieved, it muft be for want of a right, and be will 
not be capable of ſuffering any prejudice by the other's admiſhon. 
But what takes off all pretence of the inhibition's being material | 
in this caſe is, that ii appears by Shaw's own ſhewing, that he 5 
bad the day before his ſuſpenſion ſurrendered his deputation z 

ind that accounts for the laſt part of the return, that the appeal 

8 undetermined, it not being of any conſequence to Shaw to _ 
proſecute it any further. Beſides, this would be to deprive Dr, = 
N Uma rag ugg as long as Sharv ſhall think fit 

0 cep upon the appeal; Dr. Sharpe having no power to ex 

lite the rai. ; * : ON | 12 


A deputy is but at will, and this is to deprive Dr. Sharpe o 
bis will for five years, which ſuſpenſion I als to be illegal, for 
the words gr more Which are added in the canon, muſt have a 
teaſonable eonſtruction, and can never be extended to five years, 
Bow is intirely diveſted of the office, which anſwers the pur - 
pole of reformation better than à bare ſuſpenſion. As there- 
vre the office is yacant, there can be no reaſon why the com- 
. millary 


Y © * 2: Xo. hh gt Ade Re 2 aging 7 


ts 
— 
ory 


LAS F.! 


. a 


<*:-/# 


- 4 - 4 - 9 . « - 
. 2 3 o * 'T & 14S | — oo» 8 
a » IS * . . 


miſſary ſhould refuſe to fill it up, and a peremptory mandamuy 

| . ought ta go. er ANN 

I Raym. 1405. Filmer contra. The cafes of churchwardens have been denied; 
8 Mod. 230. and it has been ſince determined in The King v. Harwood, that 
ph: ory = non fuit eleftus is a good return (1): and Paſch, 11 Geo. Rex v. 
12 Mod. , 4, Pender, it was held a good retnrn, that the party praying the 
Ante 625. mandamus had had judgment of cer againſt him in an informs 
4 896 ] ion in the nature of a quo warranto. The principal ought to 
. 3 _ ſuffer in ſome degree for the faults of his deputy, nor ought the 


— pes: to defeat the puniſhment of his deputy by accepting 2 


nder of the deputation. 


| "Sed per curiam, Surely it is attempting too much, to ſupport 
this as a good return: the effect of a mandamus as laid 'down is 
certainly ſo; that it gives no right. The canon only intended, 

that the biſhop ſhould ſuſpend, where the principal would not 
revoke z but an actual revocation is better than a ſuſpenſion. It 
would be carrying the power of inhibitions a great way, if ve 
ſhould allow it the force contended. for by the return: we ar 
therefore all of opinion the return is ill. 


Then Filmer took exceptions to the writ. 1. That a mand. 
mus would not lie for a deputy. 2. Nor for a ſpiritual office a 
this is; and 3. It is not averred in the writ, that Dr. Ward, to 
whom it is directed, is the perſon bound to admit and ſwear. 


1. As to the firſt objection he cited 6 Mad. 18. where Hd 
C. J. lays it down, that a mandamus will not lie for a deputy, 


2. As to the ſecond he cited 3 Mod. 322, Carth. 169. 3 Li 
309. Show. 217. that a mandamus will not lie for a proQur, 
who belongs as much to the eccleſiaſtical court as the regiltcr, 


3. It is the conſtant form to allege, that the party to whom 
the writ is directed, is the perſon to whom it appertains to {eat 
and admit, Trem. Ent. 452. | | 


Strange contra. To the firſt objection, this is not a mandam 
or the deputy, but for the principal to be admitted to have a de- 
puty : the refuſal of Dryden is laid to be ad grave damnum of Dr 
Sharpe, ſicut ex querela ſua accepimus, and therefore to do bin 
(Dr. Sharpe) right in the premiſles, is the writ awarded, It - 


— 


(1) Regina v. Twitty, Salk. 1379. Rex v. Doctor Hari, 
433. Rex v. Rice, 1 Ld. Ram. Burr. 1420. Rex v. Puri f. 
139. Regina v. Guiſe, 2 LA. 1235. | 
Ram. 1008. Rex v. White, ib. 


* on 
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pears Dr. Sharpe has a freehold in the office,” ſo though. his de- 
puty is but at will, he has it for life. 1 Vent. 110. a mandamus | 
Was d to reſtore A. to the office of deputy ſte ward of the 5 
court of the council of Marches. And it was held to lie for 5 
a revocable deputy, becauſe the principal has no other way to 

him admitted. And in the report of the ſame caſe in 1 ; Sig 

406, it is ſaid per curiam, Though a mandamus does not lie for a 

deputy, yet it lies for him who deputes him, to have him admit- 

ted or reſtored ; for otherwiſe he may be deprived of his power 

to make a deputy. P <©.48 & * © . 1 


2. As to the nature of the office, Its being an office ſubject [ 897 J 
to the eccleſiaſtical court is no objection. Trin. 3 Ges. 1. Rex Ante 58, 

v. Ballivos de Morpeth. A mandamus to admit an under ſchool- 

maſter; and yet ſchool-maſters are within 27 and 79.canons of 

1603. as well as regiſters. So in the caſe of Mr. Falles lately, for 

the ofhce.of apparitor general of the Ar of Canterbury. 

|t has been often granted for a ſexton and pariſh clerk. 1 Vent. 

143. Hil: 4 Geo, Davis's caſe for a pariſh» clerk, And the Ante 115, 
fame term Rex v. Parochian de Thame for a ſexton, Trin. Ante 557, 
Gn. to reſtore Dr. Bentley to the degrees of batchelor of arts Ante 159. | 
nd doctor of divinity, + And Dr. Sherlact's caſe, to admit him a Newell, pate 
prebend of Norwich, Trin. 4 Gen. And Dougate's caſe before cited. 983. | 


No aſſize will lie for this office; ſo if the party has not this 
remedy, he has none. The reaſon why it was refuſed to a 
proctor was, becauſe it did not appear what intereſt he had, but 
here appears a freehold. Carth. 170. is a mandamus to admit 
E of an archdeacon of Sarum. And Trem. 536. for the 
ke at Exon, * 


3. If Dr. Ward was not the perſon to whom the executing Vide Rex v. | 
this writ belongs, he ſhould have returned ſo, (Trem. 453.) but Wu a Burr, 
instead of that he is making an excuſe ; beſides, it is laid that . rer of bios 
minus rite he refuſes, which is an averment that in juſtice he who ſues out the 
uzht to do it. And as to precedents, they are both ways. yoo 
'-mayne 450. 461, 465. 483. and ſeveral precedents were pro- yropertocxecuts 
uced from the rolls. Mich. 2 Ann. rot. 61. Trin. 3 An, rot. '. 

. Hill, 22 Car. 2. rot. 218. The 23 


E! fer curiam, We all think this writ is good, notwithſtand- 
; the exceptions that have been taken, and therefore a pe- 
"mptory mandamus muſt go (2). ed, 


(2) The court here permitted v. Mayor of York, 5 Term Rep. 74+ 

* party, after making a return, the court held, that the party by 

object to the writ, Et wide making a return had precluded 
'. College of Phyficians, 3 Burr. himſelf from objecting to the 

oben the writ was quaſhed writ; and ſee the caſes contra 
er areturn made, But in Rex cited ib. in the note. 


732. that it isat 


What a libel, 
aGtionable. ' 


5 64 254. 
2 Le. he had had the honour to preſent him a gun of two feet ſx it 


& rag 
na.” 3. 


8 Geongi 2 Regi. * 4 . 


Faſter Term 


- Robert Lord Raymond, Lord hi Juli . 
Sir Francis Page, Knt. 8 
Hen, W- 


© 8+ Edmund Probyn, Nut. 
William bee, M, 

i Philip Yorks, Knt, Attorney. Gerd 

Cdarbes Talbot, . W en 


the defendant, jntending to ſcandalize him in his pube 


* ſuch an experiment, (ex r 


hay .. damages. 


N an action upon the caſe for a libel, the plaintiff declarch 
that he was gunſmith to his Royal Highneſs the Prince d 
ales, and that it having been 18 in the Craſſſinan, tht 
ches long, which would ſhoot as far as one of a foot longer, and 
had kiſſed the Ana band on being appointed his gunſoiid; 


liſhed an advertiſement i in theſe words, © Whereas there wa 
1 account in the Craftman of John Harman gunſmith wal 
333 of two feet fix inches to exceed any made by others of ' 

t. longer, (with whom it is ſuppoſed be is in ſec) this u 

0 adviſe all gentlemen to be cautious, the ſaid gunſmit 10 
« daring to engage with any artiſt in town, nor ever did male 


« tleman may be ſatisfied of at the G Guns in 
After Not guilty pleaded, there was a yerdict for the 


* CE — 1 * 1 ** * = 
EEK I Tapas, 1 


\ "RY 
. — x” l «\ "Sa 
: n 2 N 7 — 


kater Term. Gao. 8 3 
{+ was moved in arreſt of judgment, that this i is no bel, and : 
g. if one tradeſman will pretend to be a greater artift than 


ones, it is lawfu n | 
lame LOO 1 » 


Ft per curiam, Thards ecrtalnly fo, and if the defendant had 
gone no farther he would not have been chargeable ; they might 
xivertiſe that they make as good as he, but they ought not to 

ſzy he is no artiſt, which they plainly-do by faying he dares not 
engage- with any artiſt, and by adviſing gentlemen to be cautious 

of him : the law has always very tender of the reputation 

ol tradeſmen, and therefore words ſpoken of them in the way of _ 
their trade will bear an action, that will not be actionable i in the 
caſe of another perſon: and if bare words are fo, it will be 
fronger in the caſe of a libel in a publick RIO which is 

ſo diffuſive, 1 Mod. 19. 1 Roll. Ar. 63. pl. Cro. El. 
3. 1 Roll, Abr. 62. pl. 28, Hetley 71. . 151. 
2 Mid. 118. 5 Ca. 125. Mo 470 * 5. 1 Kall. ä | | 
0, Hutt, 12 5. | 


ot 


The plaintiff had „ the. court ws of eren | SV 
þ tended to diſcredit him in his bulineſs, va 


Medlicot's Caſe, In Canc. | 


A Commiſſion of bankruptcy was ſuperſeded, becauſe cranes Aſſignee of a 
upon the petition of an aſſignee of a bond; who though ba bed canner yeo+ 
ls an equitable, yet is no bo eget; creditor (1) — — 


rom e Pl, een Fe wen- 
dr 


[1) Efe Biers, 2 17 1 v. 40%. Er parte Lees 
F. Was. 782. | 


Seymour, Bart. qui A ver. Day, 


HE aQion was for the penalty in killing a hare, not being 
qualified. And the jury found for t defendant, con- be 
Fay to the direction of the Judge. But the court refuſed a Means ae. bh 
bel." ee as ; 
48 


S * 1 „„ wt. * 8 * — 


* 


(1) Vile Mane tam v. . 8 h the 
yor, pot, 1238. EE note, mif-diretion of the ron ke or | 

will grant one where the fon V. Raftall » 4 Term Rep. 758. » 

merits of the caſe have ide the caſes there cited, 32 5 9 


ta "x 5 . * 4 
1 1 A - by + F * 


- 


s | of - 2 1 


— 


agg TJ PON a writ of error corom vebis, it was aſſigned for er. 
the plaintiff in KL ror, that the plaintiff in the ejeAment died before the day 
ee ment is a of ni Prius. And it being in ejectment, the count ſet it alidg, 
contempt (1). and ordered the attorney to ſhew cauſe, why there ſhould nc 
be an, attachment againſt, him; for they ſaid it was to defeat the 
0 ] proceedings inſtituted by the, court-to try the right; and ey 
LY bod knows that the plaintiff is but nominal, or if a real perl 
" BUS F. n ni — oe Re 4+ + 

Pe | 4 | (1) Vide Rex v. Burridze, ante 593. * 

© Goodtitle verſ. Holdfaſt. 
— Arr ER judgment againſt the. caſual ejector, and bel 
. any writ of poſſeſſion executed, the court made a rule t 
* ſtay proceedings on payment of all rent due and coſts: it na 


being pretended that the ejectment was brought on any ot 
title, than a re-entry for non-payment of rent. 


— 


* 
* 


Dominus Rex werf, Catherall. 
3&4W.&4M. HE defendant was convicted on the Kenſington turnpilt 


* act for refuſing to account and pay over the money bf 
4 ig W. 3. him received as collector. And being committed, and a lala 


convitions- corpus brought, the defendant was diſcharged, and the cov 
for non-payment viction quathed ; becauſe no particular fum was ſpecified, or th 
ey the l , 

ſam muſt be times when the money was charged to be received, ſo as to et 
8 ble him to defend himſelf on a ſecond charge. And though 
Boo B. R. the counſel for the truſtees would have had the commitmeit 
427: 442+ S. c. ſtand good as to the not accounting; yet the court ſaid i val 
Et?” one intire non-feazance charged both in the conviction and con- 
goo, mitment, and they would not ſever them (1). The deſcndatt 
was diſcharged, and the conviction quaſhed (2). 


—— 


(1) Yide Rex v. Hale, Cup. counſel for the truſtees applies 
728. for leave to amend the con- 
(2). From the other reports of but being filed, it was refuied 
this caſe it appears, that the | 


n * 5 2 a a I 
bn * * rr . 
8 5 7 ys 
us, — 
4 = 7 
af 


. | oo 
Dominus Rex veg. Inhabitantes de Hamworth in c ® 
; N Staff. | | ' > Ye 
PON motion to quaſh a certiorari to remove an indict- Cetin be 
ment againſt the defendants at ſeſſions, for not n — where 
a bridge 5. it was inſiſted, that by 1 Ann, c. 18. the crari is are charged es 
cn away To which it was anſwered, and reſolved by the par 3 
ourt, that this act extended only to bridges where the county is 475. No, 329, 
urged to repair; and that where a private perſon or pariſh is 1 Barn. N. K. 
rged, and the right will come in queſtion, the act 5 & 6 445+ 3. G. 
& Mc. 11. had allowed the granting a certiorari. Ad 
erclore they refuſed to quaſh (1). 5 


7 


» ha _ 


1) And according to 1 Se. being laid by way of recital, and 
. 415. the indictment was af- not poſitively. Yide 2 Hawk, P. C. 
yards qualhed, the charge 25. ſect. 60. p. 323. 


Dominus Rex verſ. Stoughton. 


NDICT MENT againſt defendant for a-nuſance, charging © [ gol 

that he ſepem le uavit vel levari cauſavit, And on demurrer Lovavit , 1 

dyment was given for the detendant, on account of the incer- vi can, 

uy of the charge. Vide Rex V, Stocker in Salk. 342. 371. Seff, " 

d 5 Mad. 137. (1). | | . No. . + of 
= By; + . Barn. B. X. 

0 | | hows 347. 45. 

(t) Rex v. Hint, B. R. Caſ. cb. 25. ef. 58. p. 321. 4 Con. a 

Y. Hard. 370. 2 Hawk. P. C. Dig. Iadictment, (G. z.) 344. 


Dominus Rex ver/. Morris. 
FTER convicti iadict the jud 

i | viction on an iadictment judgment was The 
arreſted, becauſe the words adtunc et ibidem were left out — 5 2 _ 


BY (wearing of the jury. 1 Med. 26, 1 Vent. 60. 2 Keb. Tung in the 
0 O. - * 


Cooke qui tam verſ. Champneys. 


N an action for the ef; cane of Sarah Chat/ord, who was taken Aion upon the 
. an outlawry on meſue procels; Bapper moved in arreſt — 
zment, that the a tion would not lie, for the plaintiff is law. 
cad of his ſuit, aud the King ouly has an intereſt for the Ping. 285 

3 | 


= 454+ 8. C. 


Fiſke Terry's Ges, Wh 


3 Ban. R. R. 


*- 
— 


* 


= - | 
_ , © forfeitnre, and the body is kept for the contempt; and ciel ( 
ws $5 , : e con 
. 706. 13 H. 4. 1. Salk. 80. . 40 
Draper contra, The caſe in Cro. is of debt on the ſtatute f 
3 Ke. 2. But it was never doubted but cafe would lie. Cb. L. 
Tab. 2%, 652. Fac, 360. It will lie for the eſcape of one taken « 
an excommunicats tapiendo. Lutw. 122. 2 Buff. 236. 1 Nu. 
Kp. 47. Mo. 834. So for the efcape of one committed by 
commiſſioners of r. 
Eͤte per curiam, He may never be taken again, and the confins 
ment would have enforced his appearing to the action, to reverſe 
the outlawry : ſo the plaintiff has an intereſt and'a damage, wi 
mult have judgment. TRE, - 


ou 
* 


- 


2. .v = +> em a co Om a 


a” 


* 


Dominus Rex ver/. Japhet Crooke. 


Indictment of T HE defendant was convicted on the ſtatute 5 Ex. c. 14 
forgery on 5 El, for forging a leaſe and releaſe. And the indictment ſas 
Tung alles or forth that Garbut ef wxor were ſeiſed in fee of certain meſſugs, 
4, the de- lands and tenements called Jawicł in the pariſh of Clacktn in 
Lr Eſſex, and that the defendant intending to moleſt them and the 
Fowirk pork, for intereſt in the premiſſes, forged a leaſe and releaſe as from C- 
a with et us", whereby they are ſuppoſed for a valuable conſideration t 
intent to ch convey to him * all that park called Fawick Park, in the pan 
Fitzg. 57. 261+ of Clackton in Eſſex, containing eight miles in circumiercue 
mers füll. with all the deer, woods, &c. thereto belonging.“ 


8 ns After verdict pro rege, it was moved in arreſt of judgnen 
Vide 1 Hawk. that the premiſſes ſuppoſed to be conveyed were ſo material 
1 oy different from thoſe which were really the eſtate of Gr¹, — 
2 Bac. Abr. 571. , which was houſes, lands, and tenements z that it was in 
[ *902 ] poſſible this conveyance ever could moleſt or diſturb them: i 
wo a true deed, it could not paſs their lands at law for wan 
® proper deſcription; and though where lands are imprope 
| deſcribed, a court of equity will oblige the vendor to cot 
them hy proper words; yet that is only where there is a pre 
contract for a ſale, and they do it as carrying that conti i 
execution; whereas here is no contract, and the caſe is no mo 
chan if 4. had been ſeiſed of Blackaere, and B. had ford 
conveyance of 'Whiteacre, which certainly would not be v1 

the. ſtatute, 4 5 | 


The court for feveral terms inclined ſtrongly with the 
jeQion : but this term the Chief Juſtice declared that they 1 
all of opinion to over- rule it; the words of the act are, 0. 


j 


Eaſter Term 4 Geo. % 


« charged.” By this it appears, that it is not neceſſary, there 


t TT p ] | 
j ſhould be a charge or a poſſibility of a charge; it is ſufficient 
b hath be done with that intent, and the jury have found that 
l was done with intent to moleſt Garbut and his wite in the 
1 poſſeſſion of their lands. Accordingly judgment was given for 


we King, and the defendant had ſentence to undergo the pu- 


u intent that the ſtate of freehold or inherita —— 
« (hall or may be moleſted, troubled, defeated, recovered or 


was executed upon him at 


N © 


out coſts, . 


©. 


ihment appointed by the act for forging 
” Charing Croſs. 


Gardner verſ, Merrett. 

HERE was a variance between the writ of error and 3000. b. 6. 69. 
the record; and as it ſtood in the paper, 
ſerved it, but neither party would move to amend it, for fear of 


paying coſts : upon which the court ſaid the ſtatute 5 Geo. 1, 1 Baru. 
c 13, would warrant their amending it, which they did with- 


f 


Regels generals. 


101 court taking notice of 
ing from holding a warrant to confeſs judgment by 
In cuſtody to be good, if any attorney (though for the oppoſite 
arty) was preſent; made a rule, that for the future there ſhould, 
x an attorney prefent on the behalf of the defendant (1). 


i) Similar rule in C. B. Reg. 
4 Gr, 2, But this rule extends 
aly to caſes where the party is 
d cuſtody upon meſne proceſs. 
ati; v. Hanbury, pot. 1245. 
al v. Riley, Cowp. 261. Birch 
Gerland, 1 Term Rep. 715. 
kd at the ſuit of the party, for 


nent is given. Finn v. 
Lab gen. 1 Raym. 797. 
Fante v. Wade, 3 Burr. 1792. 
Gilman v. Hill, Cowp. 142. 


© 


the %%% Pletcher, 4 Term Rep. 

7.9 j- Ard it does not include 

1 tale of priſoners in cuſtody of 
* 


dom the warrant to confeſs 


— 


the marihall. Parkinſon v. Caines, 
3 Term Rep. 616. Neither does 
it extend to caſes where the de- 
ſendant is himſelf a practiſing at- 
torney, Walton v. Stanton, Barnes 
37. or where — acquainted 
with the rule, the defendant mean 
to convert it into an inſtrument 


fraud, Gillman v. Hill, Comp. 


141. But within theſe exceptions 
it muſt be complied. with in all 
caſes, Mads v. College, Ann. 
177, even though the warrant be. 


executed ont of England. ' Fitz» 


gerald v. Plunket, poſt. 1247. But 
even in cales not ſtrictly . 


the court ob- The cut m 
ex icio nn, 
a writ of error. 


Fi | 
a8 


great inconveniences follows yg, + of 
one attorney from a 
priſoner good but , 
where there is 

an attorney pro 


— 


7 9 


dos | Faſter Term 4 Geo. 2. 


72 95 , W eue, i the defendant} has judgment. Ruffle v. Hitchacees, , 


dees —— or impoſed upon, Black.” Rep. logy. in C. J. 


gence of fuch a warrant Warraker v. Gaſcozne, ib. 1297. 
ſigned without the preſence of an Parkin/on v. Caines, 3 Term Ry, 


attorney ating for him. Both 616. in B. R. 
courts il be e him from the t 
. 2 = "x 


(903) Philips werſe Knightley, 
Award that A 


2 N debt on an arbitration bond. It appeared that the awal 
282 was, that the defendant ſhould execute a covenant to in- 
demnify B. is demnify the plaintiff againſt all coſts, damages and expence, 
which ſhould happen by means of any further proceedings in an 
*3” Ib. action begun at the inflance of the defendant, and at iſſue in 
267. 279. S. P. C. B. wherein Marſball qui tam is plaintiff, and the now plainiif 
; 3 "ng defendant; at the bottom of which covenant the arbitrators had 
3 ſigned their names. | 


* 4% 463. 


. Page Juſtice thought this a bad award, as not putting a find 
end to the ſuit, but only giving the plaintiff a new action of c- 
venant : beſides, it was not reducing things to any certainty, 
And Mich. 9 V. 3. B. R. Selby v. Ruſſel, there was an awatd, 

: that if no further demand was made out in ten days, releaſe 

. fſmhould be given; which was held ill; and Holt Chief Juftice 

; . faid,. they could not delegate their authority in any other ins 
» ſtance, but that of ordering cofts to be taxed by a maſter, 
| 2 Saund. 192. Salk. 75. 2 Keb. 351. 1 Sid. 358. He ſal 

8 he ſhould think it well enough, if a bond had been awarded, be 


cauſe there the penalty made all certain, 


But the other Judges were of opinion, that the award va 
good, and that it did not lie in the mouth of the defendant t 
make this objection. And they ſaid, there was no ditterend 
between a bond and a covenant, for the remedy is by action i 
both caſes. And this being a qui tam, in which the poor u 
an equal intereſt with Marſhal, it was not in the power of ul 
arbitrators to order it to ceaſe, They cited Gro. Fac. 400+ 1 
gave judgment for the plaintiff, 


Between the Pariſhes of Curenden and Laland in Lancaſfi 


Where the d T PON a ſpecial order of ſettlement, it was ſtated, thit 
e eee, poor boy was bound out apprentice by indenture, anc" 
* maſter had 204. paid him : that he ſerved three years; but i 


— by. Sell. Ca. p. 167. No. 134. 1 Barn. B. R. 379. 400, 466. 1 Deu N 
pl. 679. 3. | : | 


ms ac oo 


8 Ann. c. 8. 5 39. which ſays, that if the duty be not paid, the 
indenture ſhall be void to all intents and purpoſes whatſoever, 


The caſe was referred to Forteſcue Juſtice, who went the cir- 
enit. And he held it a ſettlement, becauſe maſter had fix 
months to pay the Auty in, ſo that during thoſe fix months a 
ſettlement was gained: and it ſhould not be in the power of the 
maſter to defeat it by matter ex pe facto. And purſuant to this 
opinion the ſeſſions held it a ſettlement, as RES Hoa | 


But upon debate in B. R. the order was quaſhed (7); for 
they ſaid it was making the indenture good to one purpoſe, 
when the act of Parliament had made it void to all intents and 
purpoſes whatſoever, And though it was a hard caſe, they 
could not break through the poſitiye words of the act. So the 
order was quaſhed (2), f 


— 


r 


[ 904 } 


* 


„ — — 


ys 9 as 4 


fnal (1) In Rex v. Inhabitants of (2) Vide Rex v. Holbech, Burr. 
fer nd where a caſe! had beea S. G. 198. Rex" v. Llanwair 
int. by conſent, referred to the Judge Duffryn Clupd, ib. 236. S. P. Bug 
rad of aflize for his opinion, B. R. where the conſideration money ig 
calcs WY beld that it ought to be conſider - under 205. the indenture is not 
uftice i ed as final, and refuſed to enter void for want of this ſtamp. Bar- 
r in» juto 2 diſcuſſion of the queſtion, ter v, Faulam, 1 Will. 129. Rex 
aſter WY 2nd diſcharged the rule for quaſh- | v. 7a mouth, Burr. S. C. 379. 
iss the order of ſeſſions. Burr, ; | 

d, 7 . C. 796. , 1 


* 2 


Dominux Rex verf. Dominam TLawley, 


3 | >» { 4 : 4 * 24 
38 moved in arreſt of judgment after conviction on an in- Sciers in an in- 
formation for attempting to perſuade a witneſs not to ap- — N 
ear and give evidence againſt Japhet Crooke for forgery. And Nag. 123. 
the exception taken was, that it was not poſitively averred, that 1 Bun. B. RM 2 
Croke was indifted it was only laid, that ſhe, . ſeiens thay 253. 3. © 
ole had been indifted, and was to he tried, did fo. and fo: K 6. 
hereas in all criminal caſes the fact muſt be poſitively alleged, 
Ind not by iuference. 5 Ca. 120, 6 Meg. 30. 4 Co. 44. be 
"pig + Gs 18. Hardr, 2. 2 Bulft, 292. 0 Roll, 
, of a IT 1 


e But the court upon confideration held it was well enough ; 
but t d that there is no real difference between indictments ang 
PE: ions, where the git of the action muſt be poſitively averred, 


4 goods knowing them to be ſtolen; are all as. looſe. 80 is the 
0 | caſe of keeping a dog knowing Him to be accuſtomed to bite 
ſheep. And there is no inconvenience; becauſe if there was no 
ſuch indictment proved at the trial, the defendant "muſt have 
been acquitted. Vide 1 Sid. 183. 337. 2 Sid. 127. Salk, 686, 
2 Lev. 208, 5 Co. 120. 2 Roll. Abr. 82. pl. 4. 9. 12. Dy, 
69. a. Appendix at the end of the State Trials so. where it is 
laid that oo defendant ſatis ſciens Sir Di omas Armſtrong to have 
' conſpired the death of the King, and to have fled for the ſame, 
the defendant nevertheleſs traiterouſly remitted money to him 
for his ſupport (1). Judicium pro Rege, and the defendant wa 
fined three hundred marks, and to ſuffer one month's impri- 
ſonment. 42 as TRE ot. 


— 
* 


— 1 — 
* 1 . 


. (1). Vide Rex v. Loggen, ante 75. 2 Hawk, P. C. ch. 25, 
ſett. 67. 327. | ; 


[ 905 des Man verſ. Man, coram Magiſtro Rotulor'. 


Bequeſt · io wife GA MPSON Man made his will, and gave the uſe of bu 
for her life, if 9: perſonal eſtate to the defendant his wife for her life, if be 
- dg = ee ſo long continue his widow, and after her death to A. B. C. ant 
' nad »fter her D. his brothers and fiſters, ſhare and ſhare alike. C. and D. 
- . hog hg died in the life-time of the teſtator, and he died ſome ſhort time 
nad ſhare alike, after, not having revoked his will. A. and B. the two ſurviving 
and the wife is legätees bring a bill againſt the executrix, ſuggeſting a walle 


mac executtiz- made by her of the eſtate, &c. and pray ſhe 3 an its 


LS agg. 


= 
0 


C. di 8 
9 ventory, and the eſtate may be ſecured, Cc. defendant ſet BW nr 
time. Their N * 
. — 74. 8 — upo 
= —— (1) That legacies thus lapſed deviſed to the wife is an & 


24 not accord- are to be conſidered as ſo much ception out of another deviſe 
ing to the ſtatute of the teſtator's eftate undiſpoſed ſome other perſon, it ſhall vat tor, 
er of by will. Fide B Av. bar her from her right to the ſur- clay! 

2 Kely. 1. Dry, 1 P. Wms. 700. Bindon v. plus as executrix. Dutche/: baun 

8 C. ON Earl of Suffolk, ib. 95, The wi- Beaufort's caſe, 1 Bre. Par. C. 
(#) i.e. the wife. gow being executrix bas been 3og. Griffiths v. Rogers, Ff 

- © held a truktee for the next of kin 5 „ 231. Hagia v. Hin, 
of an undiſpoſed ſurplus in Ran- ib. 263. Tones v. Wefcomb, i 
f 4 v. Bookey, 2 Vern. 485. Ward 316. In Mrffead v. Jobufta, 
v. Lant, Preced. in Chanc. 184. 2 Ath, 45. Lawſon v. L 
Gobſall v. Sounden, 2 Eg. Ab. 444. 7 Bro. P. C. 511. Et wide 
In Lady Granville v. Dutcheſs of v. Smith, 2 Vern. 675- 
Beayfort, 1 P. ln, ws. Ja (2) Said ic Kelpage w ber 
Farrington v. Kuigbuſg, ib. 551. have been affirmed in Dom. T. 


Marin, v. Rebe, 1 Bro. Chan, but not reported in Bro. F. C 


4. . s 


out 


= 


yy 
__ - * 
— * 
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ent an account of the eſtate come to her hande, and what debts 
ſhe had paid; but inſiſted that the ſhares of C. and D. the de- 


» * * 


belong to the plaintiffs, the ſurviving legatees, and that by foree 
of the ſtatute of Diſtributions they as next of kin ought to have 
the ſhares. But Mr. Mead for the defendant argued, that it 
was the intention of the teſtator, his executrix ſhould have them: 


take the ſhares as ſurvivors. 


teſtator omĩts to 
veſled in him (3); as if he 


Sir Foſeph elyll The ſtatute of- 7 ributions only takes effect 
when the 


for by the will the legatees are tenants in common, and ſhall not 


e a diſpoſition of an intereſt 


iſes part of his eſtate, and takes 


: p + 
* , . - 
af $4 


. 


— —_ — 


that the executor is to be con- 
lidered as truſtee of the ſurplus 
for the next of kin only, where 
the teſlator has omitted to diſpoſe 
of it at the time of making his 
will, ſeems ſhaken by Nichol 
v. Criſp, Amb. 76h. Bennet v. 
Ba'chelor, 3 Bro. Chan. Ca. 28. 
Where the reſiduary legatee dy- 
ing in the life-time of the teſta- 
tor, the reſidue was decreed to 
de diſtributed. The reaſon alſo 
upon which it has been held that 


rr 


n er. ſuch reſidue ſhall be diſtributed 
viſe w mſtead of going to the execu- 
all not tor, where there is a reſiduary 
he ſur- clauſe, but the name of the re- 
chen / f4uary legatee is omitted, ſeems 
or. s militate equally againſt this 


polition, Which is, becauſe it 
ſhews that the teſtator, at the 
ume of making his will, intended 
mat the executor ſhould not have 
ide refidue, by reaſon of his ap- 
pointment, but that he meant to 
er - ab. ſome other man- 
er, although he forgot to ſpeci 

bow, Vide Wheels. v. . 
v. 288. Lord North v. Pur- 


\ 


(3) The diſtinction taken here 


8 


0 


v. Young, 2 Ven. 91. In this laſt 
caſe Lord Hardwicke lays it down, 
«© That as an executor mult take 
by the will, if at the time of 
making- it the intent . appears 
that the executor ſhould not take 
the beneficial intereſt in the ſur- 
plus, no accident afterwards, can 
give it him.” So allo in, Page v.. 
Page, ante 820. and in Painter v. 
al ry, before Sir Ja/iph Fell, 
cited 2 Ve. 93. 99. it was held 
that 2 of a reſidue becoming 
undiſpoſed of by reaſon of the 
death of the legatees in the teſta- 
tor's life-time, it ſhould be diſtri. 
buted, and not go to the execu- 
tors. But ther are theſe dif- 
ferences between the two laſt 
caſes and the preſent; that in 
Page v. Page, the executors were 
themſelves the legatees of the re- 
mainivg ſpecified ſhares of the reſi- 
due; aad both there and in Painter 
v. Sal;fbury the deviſe to the exe- 
cutors was abiv!ute, and not of a 
particular intereſt as it is here. 
(Vide Dutcheſs of  Beaufort's caſe 
ut ſupra,) and the next of lin 
were not the legatees of the other 
ſpecified ſhares of the —_— 
2 Py 


a ' 
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Eaſter Term 4 Geo, 2, 


in his will; he dies inteſtate 
that part not deriſcd, and then the next of kin 
ſhall have it: but when an int 
, and the party who would have taken | 
— ſurvived the teſtator, dying i in his life-time, and 
| any other diſpoſition of. the ſhare he — — 
bad, in cafe he had ſurvived the teſtator, nor any declaration 
.A. — it is plain the teſtator, a 


no notice of the other part i 


atute, and 
once diſpoſed o 


ſhewing 2 de 
I i dnt ers 


* of che — wary 


— he decreed, the wife ſhould have the two ſhares la, 
, and the uſe — ery 


claim 
intereſt 


n 5 
| * ” Low the caſe of 


Page v. Page 1s repreſented as. 


being that of a deviſe of a re- 
ſidue to a wife for life, being 
ale appointed executrix, and after 
her death, to fix equally to be 
divided, And Lord Hardwicks 
reaſons upon the caſe as if he 
conſid as being executrix, 


þ 2 | "Wy 
pad acquieſces in the determi- 
* . CLF." i 1 1 * 
r 7 ”, 
— , F445 


V. 8 


nation, that the Gixeh part that 
Japſed ſhopld go to the next of 
kip, and not to her, becauſe the 
teſtator had declared his my ry 
kw - make a different 

tion of the ſurplus of his per- 
— eſtate, and that i it ſhould 
not go to his executrix by virtue 
of ber being ſo, which opinion 
ſeems directly to contradict the 
preſent caſe, 


* 


| TZEY ÞE aA 


SN 


Trinity Term 


5 Georgit 2 Regis. In B. R. 


Robert Lord Raymond, Lord Chief Fuſftice: s 
Sir Francis Page, Kur. ap 
Sir Edmund Probyn, Kut. | Fuſtices; 


* 5 Philip Yotke, Nur. Aitorncy Conerals : 
al Charles Talbot, Ef; Solicitor General. ' 

toe W — ä . ccc 
die 

d 


N debt for che penal of avicles relating to the building of 13 dee. 
Putney bridge. TH defendant pleaded Nil debt. 2 ids 'Y 
pin demurred, and the defendant joined in demurter. Jaun 
Aiterwards he moved, that he might be at liberty to withdraw doubles . . 
lis plea of Nil debet, and plead double, viz, that he-was not ap- | 
puted by the commiſſioners, and that he did not agree with 

tem to build the bridge. And it appearing the plaintiff had not 

been delayed, the court give leave accordingly (x). Bs, 


- 


* f 
„0 n 


it) Pide Wilkes v. Nad, 2 foft. 1267. Tayh 4 el 
17% 204. S. P. after iſſue join- Cr 214. Cog vide Ton ” 
» and notice of trial given. . 


Vice alſo Blackbourne v. Mathias, 


Fal. 


* 
8 . 
Y 3 
- 4 
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*L , 3 


Squire verſ. Archer. 


Bringing wo- N an action for dilapidations the court refuſed to let the de. 


2B 4 fendant bring money into court, and ſaid it was like treſ 
4 8.C. Where you cannot do it, though you may tender amends (1), 


8 8 * 


— »„—— — 


(1) Vide 1 Comp. Pra. 150. Dig. (C. 10) 320. for the caſe 
Imp. Pratt. K. B. 256. 5 Com. upon this ſubjeft. 


— 


[907 ] Wilcocks wy}. Huggins, _ 
8E by che executor of the executrix of George Wis 
ſucs upon a pro- againſt the defendant upon 'a promiſſory note dated 30 
miſſory note to 


ber teſlatar, and July 1719. The defendant pleaded, quod cauſa aftionis non accre- 
dies before judy vit infra ſex auuat: the plaintiff replies, that the firſt executri, 


| . —— 2 Trin. 11 Geo. 1. ſued out a bill of Middleſex (a) againſt the de- 


Que of ation fendant, returnable Mich. /equer', on which there was a conti 
being then en- nuance by non miſit breve, and an alias was taken out returnable 


_ N in Hilary term following, before which the executrix died, ad 


new action wich- made the plaintiff her execntor, who in Michaelmas tem 


. 3 Geo. 2. ſued out a latitat againſt the defendant, with intent u 
exccutrix, and dec are againſt him as above, which he —— did; and 


the ſtatute of concludes with au averment, that the cauſe of action accrued 


— within fix years before ſuing out the firſt bill of Middleſex, 


| _— int the To this the defendant demurs: and after ſeveral arguments, 


= i — 1 it was held, that the replication was ill, there being four years 
ought tohave between the death of the firſt executrix and the proceeding by 


commences the the now plaintiff: that the moſt that had ever been allowed vn 
= within 2 year, and that within the equity of the proviſo in the ſtatute, 
.. much futter Which gives the plaintiff a year to commence a new action, 
Fitzg- 170. 289. where the judgment is arreſted or reverſed : but they aid thc) 
fs hgh would not go a moment farther, for it would let in all the - 
2 Bun B-R. conyeniences which the ſtatute was made to avoid 1). Indeed 
. * if the ſecond. executor had been retarded by ſuits about the vil 
: Ay "a : or adminiſtration, and he had ſhewn that in pleading, it would 
(e) According to have been otherwiſe, becauſe then the neglect would have been 


44 xy depot accounted for. And wherever a ſuit is allowed to be continue 


Ante 550. 736. 1 | . . 5 
7 Lutw. - — 


88 ae, (t) Vide Lethbridge v Chapman, held not barred. Fide 6 Cu. 


and Hayward. Mich. 3 Geo. 2. cited Fiizg. 1/1. Dig. Temps, (G. 17+) 34 , 
289. Where an adminittrator Cem. Dig. Aion upon . 2 

brought an action 14 months «pou Au t, (H. 7.) 221. 
after the inteſtate's death, and » 
3 | 


— — a j 


OOTY POT RT Ins, Pres * 
* 


F 


juurneys accounts, it muſt be a recent proſecution. 6 Ce. ETA 
Spencer's caſe, which this can never be ſaid to be. Per curiam, 
judgment for the defendant. „ e e 


o Y | 5 a 399% 7 


9 
. * 15 by” * 
* * 
ward. ' 
— 7 . r ; 3 \ 
= * 7 "= _ 
. 


N error of a judgment by default, the plaintiff in error A certiorari nes 
aſſigned the want of an original, and warrants of attorney. eos 20" 
And the defendant, without putting him to return certitrari's, alle of erratum. 
pleaded in nullo eff erratum. And on argument the plaintiff in- 2 Bun. B. R. 3. 
fiſted, that it was a confeſſion of the errors; and it was agreed. 
ſo to be, But upon application to the court, and affidavit that 
there was an original and warrants of attorney, © the court 
awarded two certioraris, it being in order to affirm a judg- 

nent (1). ? | | pr ni 


—_— 


3 41 


n 


FI 


— 
—U—— — 


(1) Meredith v. Davies, Salk. 270. Bellew v. Scott, ante 440. 


Warren ver/. Irie. — J : | 
Sa 5 r 


Pitcher ve/. Hughes. 


„ | | 

: RROR out of the grand ſeſſions in Wales in ejectment, How to lay the 

ſ wherein the plaintiff declares, that Robinſon et us demiſed cond emitele 

« w him one hundred acres of land, and that afterwards the ſame „ gan. B. R. 

0 Gy Egerton et u demiſed to him præmiſſa pred'. Upon Not 464. NEFA. 

p guilty pleaded, the jury find for the plaintiff guoad the lands de- 2 

i miſed by Robinſon et us: et qui tenementa pred” which Agerton 

1 t u demiſed, they nnd for the- deſendants. And the judg- 

" ment is entered, that the plaintiff ſhall recover his term in the 

14 =nements demiſed by Robinſou et ux'; et 5, cetera premiſſa fit in 

= 9 pro falſo clamiore verſus 72 nt m pro pred” tenementis, 

133 ³ 0 i un 

bs ane got nie 2h hak 6 $M 

el Strange pro guer in errore objected, "that for want of purſuing 3 IL Al 4 
common form in laying the ſecond demiſe to be aliofum tens. 

of nentorum,” the Judgniehts Were give ate eontradictory to each 

| the defendant is put without day as to the ſame premiſſes, | ne 

which the plaintiff recovers. F n 


84 | Et 


"OE" k * 
„ Fa 3 4 * * - 
. * - 3 7 


Trinity Term 5. Gen, 3. | 
Et ger euriom, This is certainly far from being a cored} co. 
try; Fore will not reyetſe it, if it be poſſible to. ſupport it: 
we will conſtrue fenementa pred? que Egerton et us demiſed, to 
mean the term in the premiſſes, and then it will be well 


enough (1). The judgment was affirmed. 
e une, Bent, an 835. Ae v. Barry, pf ite 
Ak Dann verſ. Vacher et ux', 
Pleniing double. YN EBT upon a bond entered into by the defendant's wiſe 


aun fola, conditioned that ſhe ſhould, within ten day 
tter the plaintiff's return from his voyage marry him if requet:. 
ed. And Strangr moved, and had leave to plead, non eft fufun, 
and that the plaintiff did never requeſt her (1), 


=” ** tl. F SOC EY 
2 — 


(i) Vids note to Baker v. Wet brooke, poſt 949. 


EFSs ggg 


Willing verſ. Goad. 


Gaoler cannot GE RJEANT Birch moved to diſcharge the defendant out 
— i , ol the cuſtody of the marſhall, the plaintiff in the aQtion 
Sn. R, having ſent an order for his diſcharge, Upon a rule to ſhe 
20. 8. C. cauſe, the marſhal inſiſted, that the defendant had broke the 

x priſon, and let out himſelf and another priſoner, who was in 
1 execution for 5004, and that though the plaintiff's diſcharge 
Z came whilſt he was out of priſon; yet he had fince re- taken bin 

for his fees, and had charged him in cuſtody with a declaration 

for the eſcape of the other. But there being no caſe to warnt 

the gaoler's retaking for fees, and the plaintiff in the action being 

| ſatisfied; the court held the re-taking to be illegal, and conle- 

quently the delivery of the declaration 10 him was void, and ie 

masſhal ought to diſcharge hin. 


| King f Mori, | 
4 Barn. T. R. A TION againft the high-bailiff of fr for 3 fil 
29.8.G, T. return. And the declaration ſet forth, that the pant 
evidence from recovered a judgment againſt Alexander Urghuart, on which 
the declaration. the ſued a fieri ſaciat, and à warrant was made to the highe 


Ping: 398. bet bailiff yo levy id much, which the plyjag@ recovered apinl 
7 Barnard, B. R. ſaid MH we 7 18428 nabe! Upo 


e. 


198 
2324 


* " WY * 1 
* £ * 
7 


7 N 


chattels of 


trial was, W 
hate held it none, the 
would take that and t 


80 the plaintiff had judgment. 


warrant 2s the 


Upon the evidence, the warrant was to 
A. U. ſo much, quas the plaintiff 
„ (omitting the name z) and the queſtion reſerved on the 


this was a variance, 


uit verſus 


And the court on de- 


facias being right j and they ſaid thx 
fame. procending, (. 


6 


ment as given more clearly in 
Fitzg. are, That as the vari- 
ance did not contradi the re- 
cord, ſo neither did it cauſe a 
failure in proof, for the obyious 
tonſtruttion of the warrant is, that 
the recovery way had againſt, him 
whoſe goods are thereby directed 


(1) The grounds of the judg- 


iſſued on. udgment 4 
A. U. was given in evidence, and 
then the warrant being laid in 
aß the declaration to have. iſſned' 
fuper inde (vis. the f. fa.) may 


the J. t again 


underſtood to be in purſuance 


levy of the goods and 


90 13 


to be taken in execution, and it. 80 that by reference to has — 
they held that though the caſe the name muſt be ſupplied. | g 3 
had ſtood fingly upon this point, : ; "al 


At Guildhall, coram Raymond Chief Fuffce. , t 


N an information for ing up a common. foot-way, the Where rl 

proſecutor proved, that it had been a common paſſage — >, Y 
under the defendant's houſe as far back as any witneſſes could y. preſcriptions 
remember, But the defendaat producing a leaſe made for fiſty- is de,. 
lix years of this way, to the intent it might be a paſſage during = 
the (erm, and the term expiring in 1728 ; the Chief Juſtice We 
teld the defendant. not guilty: and as to the leaving it open nec. 
be ſaid that would not be long enough to amount to a gift of it 
to the publick. WY 9 1 0 ; f : 


d 


EPERSS A8 K 45 WN 


Longeld verſe Bancroft & V. Tbids ß 


N an aQtion for a malicious proſecution, the jury would have The damages 
found 8001. damages againſt one defendant, and 109/, %nnor be give 


falſe ank each of the oth , . 7 feporate] 
. : ers. But the Chicf-Juitice ſaying it could ing 4 
4 ebe done, the jury gave a general verdict for 11004, (1). port wy 


Within what 
time a gold- 
Mnith's note 


- uſual) to call again for the money; he called at eleven, and they 


1 2 


de- 


| a ; 0) Vide Brough v. Perkins, 2 neceſſary to recover interel 1 


. p 4 ? 
3 © 6 
8 N | 
w . * 
- > , a — 7 * 
Ss © . ws — = FE: Y 
Trinity Term 5 Geo: 2. 
5 , . \ - - 
% >, * : #5 wy 4 „ at 7 * 1 * 1 8 * 
” » 5 * r 5 N 1 9 M "x - * 


* . i 7 * 4 


; TW N 1 3 5 415 
5 Hoar verſ. Dacoſta. Ibid. 
_ - FE 


17 20DW ARD' note was paid to the plaintiff at tack 
on the Friday, who put it into the bank at one, and the 
nts ee g at ten, the runner of the bank carried it to the 
with other notes to the value of 2600 f. and left them (x 


ſaid their ſervant was gone to the bank. He called àgain x 
two, and they ſaid, they were going to ſhut up, and refuſed u 
pay; but paid fmall notes for two hours, and then ſtopt. And 
the next morning notice was given to the defendant, who bal 
paid the note to the plaintiff. And now in an action for the 
money, the queſtion was, whether this was payment to the 
laintiff, It was inſiſted for the defendant, that he ſhould not 
fuffer by the plaintiff's paying it into the bank, who ſent it with 
other notes; whereas if the note had been tendred by itſelf, it 
would have been paid. E contra it was inſiſted, that if ther con 
had been no demand, there would have been no laches, being 0 
within a day after the receipt, that the goldſmith ſtopt pay- 
ment. The Chief Juſtice ſaid there was no ſtanding rule, but Dur 
left it to the jury, who found for the plaintiff to the value of the be 
note (1). : | . | 


—_—_— 
—_ 


(1) Jide ante 415, 416. 508. 550-707. Poſt. 1175. 1848. 


N an action againſt the drawer of an inland bill after a 1. 
ceptance, the Chief Juſtice ruled, that for want of a proteſt bat 
according to 9 & 10 V. 3. c. 17. the drawer could not & — 
charged with intereſt. Then the plaintiff would have had it 2 
for money lent, and that appeared to be the conſideration of the 
bill; but the Chief Juſtice ſaid, it had never been allowed 
for money lent, without a note; ſo the plaintiff had no 
allowed him. Strange pro def”. (1). 


* 


—— —— 


— — — = 


: is 992. Salk. 131. 8. . ex pences. Vide 3 44 
but the bill muſt be above the / 5, 23 2 
value of 200. to make a proteſt | | app 


- 


Trinity Term 5 Geo. 2. 


. "7 1 45 Pots 1 TT — 
A N information was laid for an aſſault in Middleſex, and Ss 
the court refuſed to amend it by laying it in London. 2 Dun. N. R. 6. 


8. C. by which 
it appears that this motion was made after the record had gone down for trial and had been withdrawn, 


Dominus Rex ver/. Dalton, 


HE defendant had the misfortune to kill his ſchoolfellow — 5 
at Eton. And being brought up by habeas corpus to the by coroner's in- 
hief Juſtice's houſe; it was returned, that he was committed que js bailable. 
ches coroner for manſlaughter. It was therefore prayed he Pes. 234% _ 
night be bailed. But the Chief Juſtice ſaid, that was no rea» 
on, for if the depoſitions made it murder, he would not bail: 
contra, if they amounted only to manſlaughter, he would bail, 

ough the coroner's inqueſt had foynd it murder (1). And he ſaid 
e diſtinction was between the coroner's inqueſt, where the 
vurt can look into the depoſitions; and an indictment, where 
he evidence is ſecret. That Lord Mobun's caſe in Salk. 104. 
vas in point (though that was at Holt s chamber, and not in 
tourt as the book reports it) and that the lords bailed him after * 
in indictment for murder was found. He ſaid that himſelf re- 1 
ſed to bail Mr. Clifton, becauſe he thought the depoſitions Ante B55. . 
nade it murder, though the inqueſt was manſlaughter only. 11 

The bail were four in 4000 /. The Chief Juſtice ſaid, it had 2 Hawke, p. G. 
deen uſual to take them in a ſum, or body for body; and that pe C3 
dere they are taken corpus pro corpore, it was a miſtake to ima- Cloak Jut, 
ne the bail were to be hanged if the principal ran away: but 257: 4- 5 
at the method is to amerce them. - 


8 8 


IIS . .zvzc2777 


(1) Rex v. ==, Hil. 12 Geo. * not the inquifition were to guide the | *. 
3 B.R. It was held by Lord ** diſcretion of the court.“ MSS. 
Mansfield, chat the depofitions and | 
| | | 
Harriſon verſ. Weldon, b The ſpiritual h 0 


liter Welden died inteſtate, leaving Anne his wife and LIES 
Amphillis his ſiſter : the ſiſter upon the common oath, that niſtration if ob- 
de believed he died inteſtate without wife or children, obtained tained by fur- 
amniſtration, And in a ſuit to repeal it as obtained by ſurprize, — = 8. C. 
Ppeared to be the courſe of the court, never to grant it to the more tull. 

r of kin, until the wife is cited. | 


% Vide Bunt Fed. Law hibition (G " 
4 . . 18.) 137. 2 Bac. 
. 1 Com, Di. Adminiſtrator Abr. Execution 410. 1. | 


b 8.) 375. 6 Com. D; 
. De. Pro- 


3 Co. 78. b. 
Salk. 36. 1 Lev. 
305, Keb. 
7237 131. 


74 


Offences agiinſt 
the private ſta- 
tutes of accll-ge 
are not pardoned 
by the act of 
grace. Fitzg, 
107, 305. Viner 
vol. 17. p. 155, 
13. 1 Barn. B. 
192, 388, 
451. 2 Barn. B. 
8. c. 
Fort. 298. 
A copy of the 
preſent report. 
4 Bro. P. C. 
with the pro- 
ceedings be fore 
the vigor, the 
Ma utes and ar- 


ticles. 


and regularly granted: but here was a plain ſurprize (a) and 


— 


Trinity Term 5 [1 Geo, 2 


The fiſter moved for a prohibition, and inſiſted that the ordi, 


| nary had executed his authority, and cited 1 Sid. 179, 370, 


1 Lev. 186. 


2 P*. 


W But the court held, that the ordinary could not be ſaid th hat 


executed the authority, having never had an opportunity to 
the election which the ſtatute 21 H. 8. c. 5. es A. ws 
was incident to every court, to rectify miſtakes they were led 
into by the miſrepreſentation of the parties that if there was no 
ſurprize. (of which the court below was judge).there ought tobe 
a prohibition, becauſe then the adminiſtration will have been 


<Q — ” et Wu th 


therefore they denied a prohibition. 
= 3 — — 


(2) ln Fits. jt is ſaid that the adminiſtration granted to the fler 
afidavits ſtated that the widow by fraud. 
was prevented from oppoling the 


Bentley verſ. Epiſc' Elienf, 


N- prohibition the plaintiff declared, that King Henry 8, 1g 
1 December, 1 3th year of his reign founded Trinity College in 
Cambridge, and that his ſucceſſor Queen Elizabeth made a body 
of ſtatutes, the fortieth whereof is intitled * De magifri / mn 
exigat amolione; and ſpeaking of the biſhop of Zly, there are the 
words * corrigat, puniat, expellat :* that he was cited to appeat 
before the biſhop as ſpecial viſitor appointed by the faid fortich 
ſtatute of Elizabeth, to anſwer to ſixty-four articles, which are 
inſiſted upon as violations of the ſtatutes, ſome of which us 
long before the laſt act of grace, and others of them are for fe- 
ting the college ſeal in conjunction with the fellows. The biſhop 
ſor a conſultation ſets out a former ſtatute of Kdward 6. in the 
words: . viſttator epiſcopus Elienſis fit,* and avers that he 1s 3s 
ſitor general, and as ſuch has a right to proceed upon the art 
cles. The doctor put in an immaterial replication, to n 
there was a demurrer, And aſter ſeveral arguments theſe 


were ruled. 


Firſt, that though ſeveral of the facts charged appear oy 
before the act of grace; yet they are, not pardoned by that fi- 
tute, but are ſtill inquirable by the viſitot. There are to 
of corporations, firit, thoſe that are for publick dee d 
and ſecondly, thoſe that are for private charities. EY 
theſe are governed by the common law, but the ſecond 1 
creature of the founder, and governed by his private laws. bn 


= 4 * CY + = ; 
bd Þ = 
| 4 1 
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that the particular perſons are exempted from the- common law, 

| in general is; and as theſe are private laws, the 
e of truſts, and the breach pt is no crime 
copnizahle by the common Jaw. The King's power of pardoni 

miles from his having the executive power in him; and thou 

jn this caſe the King is founder, yet the breach of his private 
ſatutes are not crimes againſt the crown. The crimes pardoned 

are ſuch as are againſt the publick laws and ſtatutes of the realm, | 
vhereas theſe are in the nature of domeſtick rules for the better [913] 


ordering of à private family, . 75 


Secondly, that though ſeveral of the crimes imputed to him for The viſtor may 
jiolations of the ſtatutes of the college appear to be done by kim fannt one 


in conjunction with others, yet that is no reaſon to exclude the in- by him 2 : 


LS oo >. 


quiry of the viſitor. Suppoſe the whole body ſhould join. in ſetting with 

e ea to a deed to encourage a murder, would they not be ſe- 

rally puniſhable in their natural capacity ? if he was not con- - 
uring in the act, and it is only as to him à virtual conſent as 5 
Pocluded in the body; that will e proper matter of excuſe. If a 

power is lodged in two or three Juſtices, and they abuſe it; are 

icy not ſeverally puniſhable for it? their being corporate as 

erefore is no ground for a prohibition, = 4, 


Thirdly, that by the ſtatute of Edward 6. the biſhop of Ely The appoint. 
nd his ſucceſſors are appointed general viſitors, it being ep'us net » biſhep 
leyſs without any chriſtian name, according to the caſe 15 H. {cit nne . 
|. 1. b. powers in acts of parliament given to biſhops or juſtices be viſitor en- 


ll veſt in their ſucceſſors, without the words for the time being, — to bis ſus· 


Fourthly, that though the three former determinations are in The viſitor in 

arour of the ſuit below, yet the prohibition opght to ſtand ; be- bis . el 

auſe the biſhop has not cited the doctor upon the foot of his Notes, voy 

pncral viſitatorial power, but as a ſpecial viſitor appointed by 

be fortieth ſtatute of £/izabeth, which the court ſaid, he was 7 

For being before appointed general viſitor, there remained 

father power in the crown with regard to enlarging the viſita- 

ma! power (1). They ſaid it was a queſtion they would not 

ermine, whether when the crown has given ſtatutes and ap- 

unted a viſitor, the ſucceſſor can any way alter or annul the 

mer ſtatutes (2); the practice indeed has been otherwiſe ; but 
| ; it 


's T 21 ; 

(1) In the other re this create him a viſitor, but ſuppoſed 

ſe this reaſon is dared | and him fo already. Ee 

—_ relied upon is, that the (2) This means where there is 
ſtatute of Elizabeth neither no reſervation of a power to alter 


ee defign ren op ga. The en in . 
| | . 3 Ss *% 


/ 


Offences agiinſt 
the private ſta- 
tutes of accll-ge 
are not pardoned 
by the act of 
grace. Fitzg, 
107, 305. Viner 
vol. 17. p. 155. 
K ** 1 Barn. B. 
- 192, 388, 
451. 2 Barn. B. 
R. 9. S. C. 
Fort. 298. 
A copy of the 
preſent report. 
4 Bro. P. C. 
With the pro- 
ceedings be fore 
the vigor, che 
Ma utes and ar- 
ticles, 


nary had executed his authority, and cited 1 Sid, 179, 370, 


and regularly granted: but here was a plain ſurprize (2) and 


exigut amolione; and ſpeaking of the biſhop of Eh, there are the 


- 


Trinity Term g Geo, 4. 
The ſiſter moved for a prohibition, and inſiſted that the ord;, 
1 Lev. 186. 


But the court held, that the ordinary could not be ſaid to hare 
executed the. authority, having never had an opportunity to make 
the election which the ſtatute 21 H. 8. c. 5. gives him: that it 
was incident to every court, to rectify mitts they were led 
into by the miſrepreſentation of the parties that if there was no 
ſurprize (of which the court below was judge) there ought to be 
a prohibition, becauſe then the adminiſtration will have been duly 


therefore they denied a prohibition. | 
2 . dd e 


(2) ln Fizz. it is ſaid that the adminiſtration granted to the fle 
aſſida vits ſtated that the widow by fraud. 
was prevented from oppoſing the 


Bentley wer/. Epiſc Elienſ. | 


N- prohibition the plaintiff declared, that King Henry 8, 19 
December, 13th year of his reign founded Trinity College in 
Cambridge, and that his ſucceflor Queen Elizabeth made a body 
of ſtatutes, the fortieth whereof is intitled De magifri / n 


words * corrigat, puniat, expellat :* that he was cited to appear 
before the biſhop as ſpecial viſitor appointed by the ſaid fortic 
ſtatute of Elizabeth, to anſwer to ſixty-four articles, which at 
inſiſted upon as violations of the ſtatutes, ſome, of which as 
long before the laſt act of grace, and others of them are for fe- 
ting the college ſeal in conjunction with the fellows. The biltop 
ſor a conſultation ſets out a on ſtatute of * 44 N 
words: * vi/itator epiſcopus Elienſis ſit, and avers that he 16 2 U 
ſitor wo and ” ſuch gs right to proceed upon the 13 
cles. The doctor put in an immaterial replication, to Wi 
there was a demurrer, And after ſeveral arguments theſe 


were ruled, 


Firſt, that though ſeveral of the fats charged appear v4 
before the act of grace; yet they are, not pardoned by that 
iute, but are ſtill inquirable by the vifitor, , There are to 
of corporations, firit, thoſe that are for publick Ronen d 
and ſecpndly, thoſe that are for private charities. he f * 
theſc are governed by the common law, but the ſ * 
creature of the founder, and governed by his private laws. * 


it he particular perſons are exempted from the- common laws; 


— 
* 


in the nature of truſts, and the breach of them is no crime 
Mizahle by the common Jaws The King's power of yrs: 5 
nes from his having the executive power in him ; and thou 

lis caſe the King is founder, yet the breach of his private 
atutes are not. crimes againſt the crown. 'The crimes pardoned 

ie ſuch as are againſt the publick laws and ſtatutes of the rem 
ereas theſe are in the nature of domeſticÞ rules for the better © 913 


oO 
2 


* mn 
K. K 


iering of 2 private family, 


Secondly, that though ſeveral of the crimes imputed to him for The rige: 1 
lations of the ſtatutes of the college appear to be done by him 232 
conjunction with others, yet that is no reaſon to exclude the in- by him v,, , 


2=83E 


an act dona 


wir of the viſitor, Suppoſe the whole body ſhould OA with od 
he ſeal*to a deed to encourage a murder, would they not be ſe» 
rally puniſhable in their natural capacity ? if he was not con- - 
ring in the act, and it is only as to him 3 virtual conſent as 19 7 25 
cluded in the body z that will He proper matter of excuſe. If a 
wer is lodged in two or three juſtices, and they abuſe it 3 are 
ey not ſeverally puniſhable for it? their being corporate act 

ore is no ground for a prohibition, —_ . 


Thirdly, that by the ſtatute of Edward 6. the biſhop of Zly The appoint. ö 
nd his ſuccefſors are appointed general viſitors, it being ꝙ u mae e 
Elenſu without any chriſtian name, according to the caſe 15 H. thus 
. 1. ö. powers in acts of parliament given to biſhops or juſtices be viſitor en- 


il veſt in their ſucceſſors, without the words for the time being, 39s © vis deer 


Fourthly, that though the three former determinations are in The vidtor'in 

nur of the ſuit below, yet the prohibition opght to ſtand 3 be- Ais citation maſh | 

auſe the biſhop has not cited the doctor upon the foot of his Nast. * 
neral viſitatorial power, but as a ſpecial viſitor appointed by 

he fortieth ſtatute of Elizabeth, which the court ſaid, he was : 

For being before appointed general viſitor, there remained : | | 

father power in the crown with regard to enlarging the viſita- | _ 

rial power (1). They ſaid it was a queſtion they would not 7 
termine, whether when the crown has given ſtatutes and a 

anted a viſitor, the ſuccefſor can any way alter or annul the 


Amer ſtatutes (2); the practice indeed has been otherwiſe; but 


— . "Ma . wm wy” ae = : 


(1) In the other reports of this 
aſe this reaſon is owirted, and 


oth ſtatute of Elizabeth neither 
we eam e eite exegdd 9 


e reaſon relied upon is, that the 


create him a viſitor, but ſuppoſed 


him ſo already, 


(2) This means where there 1s 


no reſervation of a power to alter 
or annul. The report in Fitz- 
f | tis hex 


| e good. For dis ht . 


Py 


Trinity rem 5 Ges. 24 


-. 


| 1 . ans that the prohibition ought to Kad. 


MN. B. Upon ent of cher parliament this W 
reverſed, and the lords went into the conſideration of 
_ ſeveral articles, and as to ſome mende a — 
eee en. 


— * — — —_ 


gibben mh Lord ns int of obst! js ſaid in Fi 

: to fox, % that where there = pin Lord Raymond”s in Fig "ay 
- concurrence of all parties new ſo determined in the preſent ca 
Ratutes cannot by law bind them See alſo the opinion of Lad 
(i. e. Univerſity or other corpora- Mansfield, Rex v. Vice Chats 


>. 


_ 


1 


tions) or repeal the old ones: , Se, of Cambridge, 3 Burr. 166, 1 
„I would not be thought As to the interference af an 
two mean that even that con- mon law courts where there i 8 
currence would make the ſe- . _—_ 2 caſes cited i 
cond good.“ And in the report v. Chance e. of Camiri 
of the Mfr, e of , ante 564 nad the woe; oral * 
e, and Todding- - may added Rex v. Bib & U \ 
| uy oy Feel. title College, And. 176. Rex v. Bifup & 
— 1 Black. Rep. 84. S. C. Lord OY 8 
Laziall declares that the firſt e 
( 
N 
f c 
ice, 
| ten 
: ntil 
e 0 
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*Michaelmas Term 


5 Georgii 2 Regis. In B. R. 


Robert Lord Raymond, Lord Chief Fuſfice: . 
Sir Francis Page, Kt. PR ia Caged 
Sir Edmund Probyn, Kurt. nne, 1 
William Lee, j 4 
Sir Philip Yorke, 'Knk Attorney General. 
Charles Talbot, Efq; Solicitor General, 


1 


—_ 


Martin ver. Davis. 


N ejectment, the court denied to let the parſon of Hampfead o rule with. 
chapel defend only for a right to enter and perform divine ſer- fend eat 


ien denied ſince, 


' Bullock verſe Lincoln. 


debate it was held, that the bail bond could not be aſſigned figning bail 
util after Monday, for the four days are to be one incluſive and * 

c other excluſive ; and where the fourth day is Sunda + the Ante 86, 782, 
ty has all the next day to put in bail. Strange pro quer. | 


de, notwithtanding the caſe in Salk. 256, ſaying. it had been 1 — 


HE latitat was returnable on the Wedneſday ; and upon Prafce, en af». | 


„ 
7 1 


Michaelmas Term 5 Geo. 2. 


Dominus Rex verf. Heber. 
bear, I court would not hear a motion. againſt a juſſer l 
5 88 Be 71s 1 convicting without ſummons, until the conyiCion wa 


np. remove before them (1). Strange pro ., 


(4) S. F. Per Afon J. in Creeper v. Durden, Cowp. 645. an 


PR, 


Hoare verſ. Mingay un', &c. 


r I* Eher berm laft the plaintiff brought his action in (C. 
gommenced againſt the defendant on a recognizance of bail, but the de. 
againſt bail by 4 fendant appearing to be an attorhiey of B. R. the plaintif u ,, 
N dou hot pre}, forced to deſiſt ; on goth Over laſt the defendant ſurrendnrd BY an. 
vent his render- the principal; and the firſt day of this term a bill was fiel, cor 
the princ» And upon the defendant's motion to ſtay the proceeding, u i: 
8 having rendered the principal before action brought; the que 
tion was, whether the proceedings in C. B. were to be regis tor! 
ed ; for if they were, the render would be too late. And ie oth; 
court held the render to be good, it being before the retum a 
the proceſs in this ſuit ; and it was the fault of the plaintiff no 08; 
begin right at firſt, Strange pro quer. 


Dominus Rex verſ. Wright. Fr 


"VERS, oN a habeas corpus to him Pa ad mig! 
n his care for lunacy, he made * return, and Ketelbey on 
| Ss affidavit that the writ was delivered to him, moved for an rd. 
r tachment. The clerks of the crown-office certified, there ou! 
Wer | firſt to be a rule to return the writ. Sed fer curiam, In cit 
where the liberty of the ſubject is concerned, there ought ml 
nao ſuch indulgence, but all the expedition poſſible; and tl orce 
1 ranted an attachment nif, &c. (1) whereupon the doctor cat 
Return to babear g ** : 1 
- Corpus, ' in and returned, that before the delivery of the writ he had del noth 
TAN. 232. vered the woman to her huſband, vet that he does not ki . 
5. Sphere ſhe is, nor can produce her. And the court beld l 
5 . ſufficient anſwer. - | | 


* 
18 


(1) Yide Rex v. Earl Fereerg, 1 Burr, 631. 
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Aſtley verſ. Reynolds, > 


N an adtion for money had and received to the plaintiff's Where money is _ > 
uſe, the caſe „ Ange conſideration of the court was, by au- 

that above three years ago, the plaintiff pawned plate to the de- h will u 
ſendant for 20 J. and at the three years end came to redeem it, forit (r). | 
and the defendant. infifted to have 10 J. for the intereſt of it, — B. X 
and the plaintiff tendred him 4 /. knowing 4 /. to be more than | 

legal intereſt, That the defendant refuſing to take it, they part- L 916 3 
ed; and at ſome months diſtance, the plaintiff came and made a 

ſecond tender of the 4 /. but the defendant ſtill infifting upon 

10 J. the plaintiff-paid it and had his goods; and now bringe 

this action for the ſurplus beyond legal intereſt. h 


For the plaintiff it was inſiſted by. Reeve, Filmer, and Dra- 
fer, that the action lay, the plaintiff not being particeps criminit, 
and having paid the money, not upon the foot of an uſurious 
contract, but by compulſion. They agreed the caſe in Salk. 22. 
that if he had been party to the fraud, he could not- maintain 
the action: but here they ſaid the money was extorted; and ex- 
torſion and uſury differ in this, that one is given freely, and the 
other involuntarily, and a man ſhall avoid a deed by dureſs of 
his goods as well as of his perion. 1 Noll. Abr. 687. And it 
k obſervable, that all the laws againſt uſury are for the puniſh- 
ment of the lender, and not of the borrower; and that it is not 
pretended that there was any agreement about the intereſt at the 
time of the loan. And a caſe was cited of Wilkinſon v. Kitchin, Skinner 418. 
Tin. 8 W. 3. where money was given to a Nezwgate ſolicitor, to 1» Nm. 
lay out in bribes z and it was held by Holt Chief Juſtice, that it 
might be recovered back from him in an indebitatus aſſumpſit, - 

bough it appeared he had diſpoſed of it according to his di- 


WEL 
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Econtra, it was argued by Marſh and Fazaterley, that there | 
no colour to ſay the plaintiff paid it either by miſtake or 
ce, it being ſtated that he knew the 4/7, he tendred was be - 
ond the legal intereſt; and he did it with his eyes open, having 
wther remedy for his goods by trover after tender of the legal | 
uereſt; and it falls within the rule volenF7 non fit injurias 


„ 28 4 _—. 4 
E fer curiam, The caſes of payments by miſtake or deceit, Tenderef mary 
not to be diſputed z but this caſe is neither, for the plaintiff uf ee 


—— — 
1 1 


4 Vide Dutch v. wa, ante 406. and the caſes cited in the 
Yor, II. p knew 


# 


| Mfichaelmas Term 5 Gent 48 


knew what he did. in chat lies the ſtrength of the objection: bat 

we do not think the tender of the 4 /. will hurt him, for a ma 

may tender too much, though a tender of too little is bad ; and 
3 - where a man does not know exactly what is due, he muſt at hi 
. ee aka peril take care to tender enough. We think alſo, that this is 
w_ payment by compulſion ; the plaintiff might have fuch an in 
# © © mediate want of his goods, that an action of trover would not in 
bis buſineſs: where the rule vale non fit imjuria is applied, if" | 

| muſt be where the party had his freedom of exerciſing his wi 
> +... + which this man had not: we muſt take it he paid the mor 
+ *.+ + relying on his legal remedy to get it back again, 


. — The plaintiff had judgment ; and the geſendant dying pen 


time of agument ing the argument, Judgment was ordered to be entered nun} 
or conſideration func (2). | 


of the court, 
a rene prota. "In this caſe was cited Sumner v. Ferryman (a). Hil. 6 


1 11 wherein it was ſaid to be held, that a d en could not be avoide | 
1 917 } by durefs of goods, contrary to the caſe cited ont of Rell, An + 
3 3 ty * | 


—_— 


Ms 


1 AH — 


(2) Vide Iſhey's caſe 1 Leon. 187. lunder, cited ib. Tooker v. nen 
Latch 87. Criſpe and Jackſon v. of Beaufort, 1 Burr. 146. Sir Jp por 
Mayer of Berwick, 1 Sid. 462. Trelawney v. Biß of Windh 
: 4 Vent. 58, 190. Cumber v. Waine, ib. 226. in B. R. and Crow Wiſer; 
- ante 427. Taykr v. Matthews, Hanley, Barnes 255. 8. l. ih, 

10 325. and Baller v. De- C. B. 


PH 


Dominus Rex verf. Barnes. 


Saas, T HE PF OLE] being brought up on a habeas corpus, 


to obſerve uni - peared to be committed by the vice- chancellor of Of 1 
verfity ſtatutes for caſhing goods between Oxford and London without 2 t 
* C. verſity licence, there to remain until he gives ſecurity to cam r 
c. 16. l. 18, more, and to obſerve the ſtatutes of the univerſity for life, 


_—— Dig. per curiam, It is an illegal commitment, and he muſt be 


Impriſonment. charge 
H. 7.) 373. 


N Marſhal wk Cope. | K 2 w; 


+. H E rule to aſſign errors was ſet afide, becauſe giren 
e Arn * rule on "the feire e quan e executio non 1. 
ans hag 
GUY 64 5.4% a 
| 4 « 1 But u they may be ſerved together, beurer. v. Haſty, ? Ora, 
. * „ of 
——— — — 2 0 


— — —— 


- FF; er 14 +-- x ; 5 
Michaelmas Term 5 Geo. 2. 


wot \ > <4] F E z Ki 

0 | Loving wnſe Avery 

* | | | +£1.23 43474 

if | PON my motion it was held, that there is n& certain Profiice, | 

_ number of days neceſſary to be between the tee and re- fg 

n of a ſpecial latitat, and that even one day is ſufficient, if it Tiag's Pracy” * | 
be ſerved, 3 | X. 3.93. 
nf 


' Woollaſton verſ. Walker, 


HE declaration ran, M. Walker attach* fuit ad reſport- An adminiftrators 
| dendum Iſraeli Woolla/Jon adminiftratori bonorum et cattallo- Pendane lue abouy 
n que fuerunt Nathanielis Clarke tempore mortis ſue per Frantife 5 
Carle nuper executricem tęſtamenti pred” Nathanielis non à Will. Rey. 
nini ſtratorum durante quadam lite pendente coram Fohanne Bet- 570. Re 
wth L L. D. curie prerogative Willielmi Archiepiſcopi Cantua- 1 Bass. K* 
ue commiſſario in quodam negotio probationis per tefles teflamenti 423, 46. 
time voluntatis in ſcriptis præd Franciſce Clarke quod coram han B.R. 
fato J. B. in judicio inter præd F. M. executorem in eodem 2 Bac. Abr. 4136 


amento nominatum partem hujuſmod: negotium promoventam ex 5. C. 


erte et Margarettam Periam uxorem Edwardi Periam Janem 
rcd et Jemimam Lodington forores naturales et legitimas dictæ 


see ef Rogerum Hraelem et Blizabetham Rant nepotem et [ 918 ] x 
mm ex ſorore die Franciſce partes contra quas idem negetium WIR 


nvetur ex altera parte, de placito tranſgreſſionis ſuper caſum, 
and concludes with an averment, that the ſuit is ſtill de- 


iy $4" 
4a 


* ſter judgment for the plaintiff in C. B. it came up by error 
. R. and was there argued three times, whether ſuch an ad- 155 
11 lltration could be granted; and if it could, whether tlie 
em itrator could maintain an action. | ED | 


be ey who argued * the adminiſtration inſiſted, that it 
not warranted by the 31 Ed. 3. and that though it had pre- 
lin the caſe of a conteſt for adminiſtration, where there is 
z yet in the caſe of a will it had never been allowed; be- 
Ka vill is a total deprivation of their juriſdiction to grant 
niſtration. And there are but two ways of dying inteſtate; 
here no will is made. 2. Where the executors refuſe z 
ker of which appears to be the preſent cafe. And Carth, 
» Was cited, M. 636, ' 


> — 
5 


antra, it was argued, that 2 this is not withio the 
of 31 Ed. 3. yet many adminiſtrations are now granted, 
5 5 which 


git” | Michaelmas Term 5 Geo. 4. 


which obtained from neceſſity; as in the caſes of minority, or 
abſence of the executor, in which caſe it is not diſputed, but 
that there is a will, which is donbtful in the preſent caſe. Ou. 35. 
5 G. 29. Hob. 2581. 1 Roll. Abr. 888. 2 Brownl, Iz, 
» Jon. 134. Tutu. 342. 4 Med. 14. Salk, 42. Gibſ. Gd. 574. A 
"VS how, 69. as to the cafe in Carthew, it was never adjudged. | 


Et per curiam, We can ſee no difference in the caſes of ab- 
ſence or minority, but what makes in favour of the preſent ad. 
miniſtration : it would be very inconvenient if no body could cal 
in the effects, pending the diſpute, which often laſts many year, 

; We cannot fay this adminiſtration is void, becauſe it is not de. 
termined yet, whether there is a will or not (1). The judgment 
of C. B. was aſſirmed. 


W 


* — 
— * 


(1) S. P. conſidered by Lord in Vt v. Rich, 2 All. th; 
Hardwicke as ſettled by this caſe Kaight v. Duplefis, 1 Vin. 315. | 


Dominus Rex ver/. Baxter. 


+ 8 | ant 
I. formations are T FPON motion for an information the court refuſed i pro 
local, grant it, becauſe it appeared that the facts were committed no ; 


upon the high ſeas, and an information is local. 3 A. 6 


799. Salk. 174. Kehng 79. Hil. 7 Geo. 2. Rex v. lift a pl 

(s) ne 7 Seſſ. (a) information denied, for a battery in Newfeundland. perſ; 
Ca. 246. c. 196. must 
the j 


9191 Skinner ver ſ. Rebow. 1 


To adechiration I Nan action by the plaintiff as aſſignee of the eſſects df 
ee can * bankrupt, he 8 wo 3 — 
ea e the bankrupt, and being ſo indebt 2miſed the plant 
3 pay. The defendant pleaded that the nk of action did! 
> nay 2 aecrue to the bankrupt within ſix years. Ani on-demu 
. Was held ill, becauſe the plea does no: anſwer to the promiſe! 
in the declaration, and it precludes t e plaintiff from proving? 

promiſe to himſelf. 6 Med. 131, 309. Salt. 28. js de pr 


pre quer. : 1 ain; 


* 


Michaelmas Term 5 Geo. 2. 


Conriction on the candle act was quaſhed, becauſe the 1 | 
evidence was not ſet out, it being only alleged that the muſt hg fer out. 


offence was fully and duly proved (1). L. Raym. 1375. Ante 1 Sell. Ca. p, 
1 „ BoB 
l 16, 7% And. $4. 1. 8 Mod, 329. 8.86. 


= — 6—— 
— 


(1) Rex v. Loyd, pe. 999. let, 4 Burr. 2053. Rex v. Read, 
Nor v. Bryan, And. $1. Rex v. Doug. 486. Rex v. Thompſon, 
Fizont, 2 Burr. 1163. Rex v. Kil- 2 Term Rep. 18. 5 


The South-ſea Company verſ. Duncomb. 


5 a trial at bar in an action for money lent, 2 8 
peared that 8000 /. was advanced to the defendant by the 7 
plaintiffs in the year 1720. upon a pawn of 2000 J. ſtock. And liable, withaue 
the defendant not repaying it, the queſtion to be tried was, whe- 4 
ther the plaintiffs could proceed againſt tha perſon of the defend - — * WEN 
ant, or muſt ſtand to the remedy again Ah ſtock. And after 2 Barn, B. N. 
proof of many particulars, to induce a belief that in theſe loans 2 mew 
no regard was had to the perſonal ſecurity z the court left it to Cre. Jac, 231, 
the jury upon this point, that where money is generally lent upon 2 Lev- 18. 

a pledge, it will not deprive the lender of his remedy againſt the „ 
perſon; and that to diſcharge the perſon of the borrower, there Salk. 524. 

muſt be a ſpecial agreement to ſtand to the pledge only. And g Ys Reps 


te jury found for the defendant, Strange pro def', Abr. Ca. Eq, 
7 5 a ' : | 139. | 
* Benſon verſ. Olive. 
bred . 1 f 
— In Scaccario, coram Reynolds C. B. 
FI 
quite! PON trial of an iflue directed by the court of Exchequer, Cannot road ded 


the depoſition of a witneſs examined in 1672, was offered poſilion of A t- 
de read, without any evidence of his being dead, relying on 2 2 

ie preſumption from length of time, which would intitle the for-, without 
ading a deed of that date. The Chief Baron refuſed to let it ſome account of | 
* read, ſaying a deed had ſome authenticity from the ſo. . . 


rnity of hand and ſeal: he ſaid if proper ſearches or inquiry 
| 
T3 | had 


* 
» * 


: Michaelm»wT erm 5 Geo: 3. 
had been made, and no account could be given of him; 


* 


would have admitted it at ſuch a diſtance of time (1). 


f 


— W * 


(1) 1 u cauſe with the ſame 248. this is repreſented a j 
name. Rep. 1 Bars. 348. Hinb. caſc of adeed, but guer ifs, (, 


Dominus Rex ver/. Long. 


Fitzg. 192. and lot, was choſen conſtable, but had refuſed to execute th 
1 Seſs. Ca. * office. After verdict pro rege it was moved in arreſt of judgmen, 
468. oe. 336. that this was not an offence indictable, but the proper reneh 
Rem. p. 20. was for the ſteward to fine him, and Regina v. Dach, N 


Laas THE indiftment ſet forth, that at a wardmote bau 
For not king 1 cording to the cuſtom of the city of London for the wal 
— _— of Langborn, the defengant being an inhabitant and paying in { 
t 
2 
s 


n. 2 1 : : 
2 Barn. B.K. .30 Ann, Salt. 175. were cited. 
413. S. C. | 


"Vide 11 Mod. F centro it was inſiſted, that they might proceed either x 
A v. c. 3 Keb. 197, 236. Cro. Car. 557. 1 Sid. 272. Cub. 
. 10. f. 46. P. Skinner 669, and Paſ. 8 Ann. Regina v. Fennings ; which vun 

303. S. F. and indictment for not taking the office of high conſtable. 5 Ju 

* where in a liti- 96. 1 Vent. 344. Trem. Ent. 221. El per curiam, The 

| greed caſe this no expreſs determination that it is ill, for Daſeys caſe had nay 


3 a . 1H + 2 . . . "70 
— e | other ſaults: this is an office concerning the publick juſtice; al 
71 _ 


if the party is abſent, he cannot be fined; and it will be incoms 
nient to ſtay till che next court for a preſentment of his refulk 
And 1 71 ſaid, he had ſeen a manuſcript report of the calc cid 
from Salk. 175. wherein Holt. C. J. ſays, the party may xi# 
dicted. Judlcium pro rege. Strange pro def.. 


* 
PS. © #% 77 


E 9211 Dominus Rex ver/. Philips et ab. 


Cannot join ſe- IX perſons were indicted in one indictment for perjury, 
veral in one in- four of them pleading were cots It yas chen moſt 


a. GiQment for in arreſt of judgment, that crimes (eſpecially perjury) ver! 


12 . their nature ſeveral, and two cannot be indicted together. - 


fo.S.C. . 'Palm.'535. 6 Mod. 210. 2 Roll. Abr. 81. pl. 6, 7. 4 
was 382. Paſ. 11 Geo. 1. Rex v. Weſton et al', ante 623 f 


wh, oe 4 Geo. 2. Rex v. Clendon, ante 870. 1 Keb. 585, bing 
were cited. F . ; . ' * 0 22 
5 (% Heul. H. P. C. cb. 45. feet. 89. p. 342. k 
and Saunders, 2 Burr. 99 . ; 
e : 3 9-2 1 


a> 


Michaelmas Term 5 Geo. 2. 


ina v. Marſhall againſt two for receiving ſtolen goods. 
12 302. IE. 700. for maintenance. - Roll. Rep. 345. 
Palm. 367. Salk. 384. againſt huſband. and wife for ing a 
diſorderly houſe, and Regina v. Dixon et ux*. Sti. 312, "G 
El. 230. 3 Leon. 230, where this exception was not taken in 
perjury. Cro. Car. 380. 


* 
a 


Sed per curiam, There may be great inconveniences if this is 
allowed: one may be deſirous to have a certiorari, and the other 
not; the jury on the trial of all may apply evidence to all, that 
is but evidence againſt one. The caſes cited are all of that which 
may be joint; as extorſion, maintenance, &c, but, perjury is a 
ſeparate act in each: and Trin. 6 Ann, Regina y. on et al, 
two were indicted for being ſcolds, and compared to barretry, 


„ 
. | 


ESE &ESct 


- 


E contra were cited Salk. 382. in extorſion, Trin. 10 Ann, 


4 
| 
a JA. 


5 Geor 1 is. In B 1 1 
eee Lad iy pu. 
Sir Francis Page, Knt. 7 
Sir Edmund Probyn, Kut. pn, 
William Les, 2% £5. 8 
bir Philip Yorke, Knf. Attorney General. 
Charles Talbot, E; Solicitor General. 
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3 TE A NO —_—_—_— th 
to 
Martin verſ. Moor. ſul 
| an 
1 H E latitat was with an acetiam for 80 J. and the ded 
—— — ration was ad damnum 150 J. and the verdict for 104k 
ſworn to, the and there being variety of opinions in the bdoks, whether the tn 
bail is liable bail ſhould be liable pro tanto, or totally diſcharged; and de er: 
only for that 4 : N- a 
ſum and the queſtion having been many terms depending in this cauſe, ü on. 
coſts, came now to be finally ſettled. And-the authorities contradidiq arb. 
* — is one another, the court took it up on the teaſon of the thing ; 21! doe 
Salk. 102. reſolved, that as on the one hand there was no colour to ſubjec rele 


6. Mod. 71 267. the bail to more than they were bound in, let the plaintiff's ce 
—— mand be ever ſo much more; ſo on the other hand thee 
Rex. 149) as no reaſon the plaintiff ſhould ſuffer by his moderation in tak 
K 85 3. ing bail, but the recognizance ſhould be conſidered as an ag* 
< oy) 4 * * ment to pay 80 J. or deliver up the defendant. And therefor 

they made a rule, that the goods of the bail taken in execun 
uld be re-delivered, on the bail's paying the 80 J. and be 


$o4 o+#'s 


” 


* 
- Hilary Term 5 Geo, 2, - nn 


Strange prv 4 ue“ 


* 1 _— — — * ſh. tt 


cots (1); or elf the goods to be ſold and the ſurplus | d, 


—_— 


_— — —_ —ͤ— — 
— 14 


(1) Peterten v. Sampſon, M. the ſheriff are liable to the extent 
25 Geo, 3. Tidd's Prac. 131. Doug. of the penalty in the bail bond to 
331. S. C. Sheddon v, Carnes, ſatisfy the whole debt and coſts. 
J. R. E. 29 Ges. 3. 46. Zack/on v. Mitchell v. Gibbons, C. B. 1 H, 
Haſel, Doug. 330. S. P. Byt bail to Black. 76. | 


Dilley ver/. Polhill. _ [ 923] 


debt the plaintiff declared, that 5 March 3 Geo. 2, the de- In debt on an | 
LI h_ ſubmitted himſelf to the award of James Mas » _ 
P:pe, an arbitrator indifferently named and elected as well on the be gewn. 
part of the plaintiff as of the defendant, ſo as the award be made 2 Bara. B. R. 
in writing under hand and ſeal before 20 April. That 18 April, 1 8. . 
Pipe by writing under hand and ſeal, reciting that an action 42» 55+ 3. C. 
had been brought by the plaintiff againſt the defendant for words, 2 its 3 Goon 
therefore to end the diſpute he awarded, that the defendant ſnould — CATIC. 
on 27th of April, between two and five in the afternoon, at the f 
Cock and Lion in Dariford, pay the plaintiff ten guineas for his 
damages, and 6 J. 19 J. ſor coſts that the plaintiff ſhould pay 
the defendant 1 s, after which both ſhould give mutual re- 
lexſes, | 


The defendant demurred, and Strange pro def argued, that 
the plaintiff had not in his declaration ſhewn what was neceſſary 
to maintain his action, for he has not ſhewn that there was any 
ſubmiſſion on his part: and it is contrary, 1, to the nature of 
at award, and 2. to the precedents, 


1. An award is the determination of a third perſon between 
two others, who ſubmit to his judgment. Theſe ſubmiſſions 
crexte a mutual obligation upon both, to acquieſce in his deciſi- 
on. t is therefore contrary to the nature of an award, that the , Sund. 326, 
ubitrator ſhould determine any thing with regard to one who Bro. Arbitr. 28. 
does not ſubmit to his judgment; and in 1 Rell, Rep. 194. it is | 
relolved in afſumpſit, that mutual promiſes ſhall bind, without 
any other conſideration. = . © 


2. The precedents are all contrary, and a ſt evidence 
what the law is. 2 Saund. 61, 9 I — ng Mo. 
359, 642. Raft. 153. 5. Co. Ene. 159. a. Old Ent. 41. a. 
7 4. The, Ent. 107, 116. Aſbton's Precedents 188, 200. 
tt. Rep. 312. 1 Leon. 72. 1 Roll. Rep. 5. Brownl. 181, 


Regift. 111. a, 


= „ . RATS o , 
Nr Ter 


* 9 25 


£983 Hilary Term 5 Geo. 2. | 
. Hawkins Serjeant contra agreed, that a mutual ſubmiſſion wy 


neceſſary to be ſhewn ; but inſiſted that it is ſufficiently averred, 
it being laid that the arbitrator was elected for both, and that in 


| declarations it is 3 for the plaintiff to ſne what makes for 
him, according to 1 Sid. 161. Litt, Rep. 312. 


Strange repked and obſerved that che averment is not that th 
arbitrator was nominated by, but on the behalf of the defendant, 

which might be done by a friend to- whoſe nomination the de- 

| 924 ] ſendant might not ſubmit, And as to the caſe in 1 Sid. it is only 
aid by the counſel, and agreed by Twiſden, that if the plaintif 
** * brings debt for money generally, without ſhewing the award tg 
de of both parts, it is well enough; but not a word ſaid about 
© >» * "the fubmiffign. And as to Litt. 312. that is only that the plain 
tiff need not ſet out any more of the award than makes for him; 
ut in that caſe it is averred, both ſubmitted, And for want af 
ii here it doth not appear that the defendant has any remedy for 


e 


„ 


ke 15, or releaſe awarded to him. 


Ei per curiam, There is a great deal of difference where the 25 
Action is brought upon the bond of ſubmiſſion, and where it i 2 
upon the award; in the firſt caſe, the defendant by craving or mn 

* ſhews that there were mutual ſubmiſſions, the condition always d 

o reciting it: but in the other caſe it muſt be averred, before 1 

you can properly introduce your award: on the behalf, does not * 

import him to be named by the deſendant: and in debt on the ” 

bonds, uu agard fait admits a ſubmiſſion : we think therefore, * 

that as a mutual ſubmiſſion is neceſſary to be ſhewn, there is 16- L 

4. thing tantamount on this declaration. The plaintiff diſcontini- ‚ 

ed on payment of coſts, | 1 

2 ? 8 +4 | 

| bh; toi 

Cortiſos verſ. Munoz. 
Addition of HE defendant was ſued by a ſpecial original with the 2. to 
22 dition of nuper de London merchant : the defendant plea we 
though defend- ed, that for four years before he was commorant at IV bite. cd. ty 
E ora in Middle/cx,. and traverſed that at the time of the writ ur ny” Dal 
5 . tunc vel unquam poſtea he was of Londen; and made affidavit tha 2 
v5. the contents of his plea were true, and Theloal's Digeh, (i. 6 

— 7 Com. was cited in maintenance of it. 5 | 
8 Tr. 
: But upon motion (1) the plea was ſet aſide, for by 1 Han. 5 lo; 


e. 5. the plaintiff has his election to name him of the place he vn * 


— 


* 


\ a 


ww (1) Sed vide Sbalyx. Wright, in C. Z. Barnes 538 latelf doc 
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lately commorant in, the words being de viller" dr. Sun en l 
furront ou font 3 ag fo js 19 Hen, 6, 1, Bro. Brief 174. Strange = 
N Y Tom d 1 6 


inter parock? St. Margaret's Weſtminſter, and St. Martins 


' e We 
PON a ſpecial order of ſeſſions it was ſtated, that a Flart Poor. 
! U priſoner took a houſe of 25 J. per annum within the rules, 8 B. R. 
N and lived in it eight years, and paid all taxes; and it was held 2 Kelp. ago. 
4 + y-= 848 n : b 
it he gained a ſettlement. I 14s by 
1 | "7 
f Pendrell ug, Pendrell. [( 925) 


U ON an ĩſſue out of Chancery to try, whether the plain- Though the 
tiff was the heir at law of one Thomas Pendrell, it was — 
agreed, that the plaintiff's father and mother were married, ern on 


did cohabited for ſome months ; that they parted, ſhe ſtaying be proved the 
b in London, and he going into Safford/bire ;; that at the end of — 22 
a three years the plaintiff was born. And there being ſome doubt 3 Wil. Rey. 
7 upon the evidence, whether the huſband had not been in Londen rg 

r within the Jaſt year, it was ſent to be tried. And the plaintiff % 1135 
N reſted at firſt upon the preſumption of law in favour of legiti- 


macy which was encountered by ſtrong evidence of no acceſs, And 
it was agreed by court and counſel on the trial at Gui/dball before 
Lord Chief Juſtice Raymond, that the old doctrine of being 
within the foyr ſeas was not to take place; but the jury were at 
liberty to conſider of the point of acceſs, which they did, and 
found againſt the plaintiff (3), 


The Chief Juſtice allowed the defendant to prove the mother 
to be a woman of ill fame. Salk; 120. Cro. Fac. 541. But he 
would not allow the mother's declarations to be given in evidenee, 
yl the had been called, and denied them upon the croſs exami« - 
nanon (2), Strange re quer“. | 


6— 


_ 


2 * 
= * _ g ä 


SEKT 


(1) Rex v. Inhabitants of Redal, (2) Becauſe the declarations of 
Ir. 11 Geo. 3. B. L. E. 113. f. the wife without oath Ge being 
1976. Lomax v. Halmden at bar, alive, cannot be given in evidence 
e. 940. 'Goodright v. Saul, 4 in chief even in aqueſtion of legi- 
erm Kep. 356. S. P. and that timacy, as they are not the beſt 
antient authorities are not want- evidence; but after ſhe had deni- 
ing to juſtify over-ruling the old ed them upon croſs examination 
doftrine. Vide Harg. Co. Litt, they were admiſſible - to jnjpeacn | 
126. 4. CSS" her credit. Vide Bull. I. N. P. Ml 
134. * ib, | 


4b, 294- | | ing, Caf 
Caf. Temp. Hardw. 80. Upon the Hardw. 79. Rex v. Rooke, 1 Wi}; 


CET 


- diſprove the. fact and time of mar- ſome ſtreſs is laid upon her bein 


va 
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Clark v. Wright, cited 592. Rex v. Reading, Caf. . 


veſtjon of a child's legitimacy 340. But in theſe laſt caſes 

the father or mother having no evidence of the wiſe went to er 
intereſt in the cauſe may be pro- onerate the huſband from the 
duced by either ſide to prove or maintenance of the baſtard, and 


riage. Sta v. Stapleton, Caf, the ſole witneſs, This —.— 
Imp. Hurdw. 277. Lomax v. ever where the child appears 5 
Lomax, Bull. L. N. P. 287. Lord be born in avedlack has this excey- 
Falentia's caſe in Dom. Proc. 1771. tion, that the wife, may be ad- 
cited Cowp, 593. Sacbeverell's mitted to prove the fact of adul 


and am rr, aim = 


.Faſe Bull. L. V. P. 241. May v. tery from the neceſlity of the thing, 


. 


| have been ſolemnly determined evidence to baltardize it. 
dy the delegates, Comp. 594. 16. 


Of the eflect of 


the union of pa- 


riſhes af er the 


fire of London. 
15 
nag. 169, 


339, 439 
2 — . 8. R. 
64, 108, 145, 


157 170. 
2 Kely. 215. 
S. C. 


greateſt; that the plaintiffs had the advowſon of the rectory im. 


3 as, if Urocers . A op of 770. 8. C. the 


is born in wedlock, the evidence or may be neceſſary to ſupport the 


and Saint Mary Colechurch in the city of Londn. 


May, ib 112. St. Peter's v. Old Rex v. — Rex v. Rooke, 4 
Stoinford, ib. 112. Burr. S. C. ſupra. It is ſaid in Bull, L. N. P. 
25. F. C. So alſo to prove that the 287. that in an ejectment Wrighe 
child was born prior or ſubſeguent J. admitted the father to prove 
19 @ marriage bad between the pa- the daughter legitimate, Bu u 
rents, their teſtimony, or after it is not ſtated whether the fd 
their death, evidence of their de- he was to prove was the time of 
clarations is admiſſible, Good- marriage, &c. that caſe does not 
right ex dem. Stevens v. Mi, ſeem a direct authority that a pa- 
9 591. But where the child rent may be admitted where it 


eclarations of the parents ſeem preſumption of legitimacy arifing 
admiſſible 7 Gbaftardize ſuch from a child's being born in ved- 
-ifſue. Said by Lord Mansfield to lock, although they cannot give 


The Biſhop of London ver/. The Mercers Company 
RROR ofa judgment in-C. B. in a quare inipedit brought 
| by the mercers company and Edmund Leen, clerk, for 
the preſentation to the pariſh church of Saint, Mildred Poultry 


The declaration ſet forth, that both churches were bum 
down by the fire of Landon, and by the act for rebuilding the 
city it is provided, that the two pariſhes ſhould be united, and 
the patrons to preſent by turns, and that which had the 

endowment to preſent rſt ; that Saint Mildred Poultry had tht 


2. . 2 A<*SY „ ng = ©Amyw -v mo = mm, ne & AO. os 


propriate of Saint Mary Colechurch, and the crown the othe! 
whoſe church was full of Richard Perinchief, clerk. That att 


— 


(1) HD Warden and Common - Canterbury, 3 Wilf. 214. 2 
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me union King Charles the Second preſented Richard ring] 
Dr. in divinity, who died; and the King preſented Jobn 

hams, who was inftituted and inducted, and afterwards pro- 
moted to the ſee of Chichefter,, whereby it belonged to the King 
to preſent by his prerogative; and the crown thereupon preſented 
Gerge Martin, who was inſtituted and inducted, and died in- 
cumbent, and King George the Tirſt preſented Robert Breton, who 
was inſtituted and inducted, and the church became void by 
his reſignation 3 unde it belongs to the company to preſent, but 
the biſhop and Leven hinder them. ef: 15998" $ 


The biſhop pleads that he claims nothing but as ordinary, 


The incumbent pleads, that before the plaintiffs had any thy 
to do with the advowſon, and before the act for rebuilding 


Aan were ſeiſed in fee in right of their houſe of the rectory a 
church of Saint Mary Colechurch, which were annexed to the 
hoſpital, and were held by them as parſons, without any pre- 
ſentation or admiſſion, That upon the diſſolution of the houſe 
it came to King Henry the Eighth in the ſame condition, who 
became ſeifed thereof in right of his crown, and 21 April 33d of 
his reign, by letters patent under the great ſeal granted the ſaid 
1 to the mercers company, to hold in capite by the twentieth 
part of a knight's fee, and a ſtipend for a chaplain, and that they 
ſhould hold in as ample a manner as the hoſpital did. That King 
Charles the Second was ſeiſed in right of his crown of the advow- 
lon of Saint Mildred Poultry, and preſented Richard Ferinchief, 
who was inſtituted and induCted, and that the mercers company 
enjoyed Saint Mary Colechurch to their own uſe, without any 
preſentation. That after the union Perinchief reſigned, and 
was thereupon preſented to both by the crown, and was inſti- 
tuted and inducted, and died incumbent, whereupon Wilkams 
vas preſented, inſtituted, inducted, and promoted to the ſee of 
Gichefler, and the crown preſented Martin, who was inſtituted 
and inducted, and died incumbent, and then Breton was preſented! 
by the crown, and inſtituted and inducted, and reſigned, on 
wiich he ſays it belonged to the crown to preſent, who before 
the writ preſented him and travegſes that at the time of the a 


for rebuilding, the mercers company were patrons of the rectory 
of Saint Mary Cvlechurcb. | 


executis quouſque, Fc. And as the incumbent's plea, they join 
fue upon the traverſe; which is found for the plaintiffs, who 

ve thereupon judgment to recover their preſentation. 
And then goes out the writ to enquire of the value, ple- 
narty, 


& ET | ESE EGETE 


54 * 
* : * 
- 923 
0 


* 


city, the maſter and brothers of the hoſpital of Saint Thomas 4 5 
n 


The plaintiffs take judgment on the biſhop's plea, with a ceſſet 


19771 
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narty, &2. And the inquiſition finds, 1. The church to be w. Þhg 
cant, 2. Quod temps ſemeſtre tranfrvit : and, 3. That the yearly Wl pre 
value is 140 J. ultra repriſas : and there is judgment for 30 J. for Coe 
a moiety of the annual value, and for a writ to the biſhop, 5 
Whereupon a writ of error was brought, and the general errors har 


Nerve pro quer in errore argued, that there yams no title ſent 
for the company to recover this preſentation; This depends in pror 
a great meaſure on the act for rebuilding the city, which is 22 one, 
Car. 2. c. 11. f 48. and provides, © That theſe two churches turn 
cc ſhall be united, and that the ſeveral and reſpective patrons of and 
« the churches ſo united ſhall and may preſent by turns to the c 
« that church only which by the act is appointed to be rebuilt, writ 
tt the firſt preſentment to be made by the patron of ſach of the uc 
« ſaid churches, the endowments whereof are of the preateft 


« yearly value.” In order therefore for the plaintiſſs to intitle It 
themſelves to preſent, it is neceflary for them to ſhew themſeley who 
to have been patrons of one of the united churches at the time a ad 
the union, which they have not done: on the contrary it appears, Wl dot 
that this was an appropriate church, in which there was a per- verſo 
petual incumbency; and the act only intending to preferve the 
former rights of patronage, cannot be ſet up as creating a new In 
one; in ſhort that this (though it may be hard) is a caſe not pro» Wh only 
vided for by the act. or fal 
a | a omitt 
By a grant of the advowſon of the rectory, the right of the BMI 120, 
impropriator would not paſs. Hob. 304. 1 Rell. Abr. 45. 
What words therefore are there in the act, which give the Str 
company a right of advowſon they could never pretend to be- df, 3 
fore ? ver: 
: 1 | the de 
It it is ſaid that the verdict by finding them patrons has put red 
this matter out of doubt, I anſwer that the verdict is of no uſe, at; 1 
being inconſiſtent with the caſe made upon record; and where- ie, 
ever the verdict is upon a point not material, the court is na 
bound to give judgment upon it. 2 Roll. Abr. 99. Carl. To 


. 370. Ante 873. 8 . 


But ſuppoſing they had a right to preſent as patrons, yet thei 
judgment is ill. 1, Becauſe they have not alleged any prefet- 
tation in their count, which they ought to in guare imped:!, whic 
is a poſſeſſory action; and the precedents always are, chat 
plaintiſfs, or thoſe under whom they derive, have preſent 
3 Lev, 435. Lev. Ent. 141. 2. It appears upon the declan* 
tion, that this js not the turn of the company. Before the umon 
the church was full of Richard Perinchief, clerk 3 and it my 
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Ig ſhewn that the church was became vacant when the crown | 
preſented Richard Perinchuef, doQor in divinity, or that the | 
| doctor ſo preſented was inſtituted and inducted, it will not go 
| for the turn of the crown; and it is admitted the crown was to | | 
| have the firſt turn. 0 


The firſt turn then which the crown had was upon the pre- 
ſentation of Williams, after Perinchief died; and he being 4 
promoted to a biſhoprick, the next turn was not an alternate | | 
one, but in right of the prerogative, and the company had no [ 928 1 
turn till after the death of Martin. The crown then uſurped, 9 
and preſented Breton, and now on his reſignation it is the turn of 
the crown; and the company ſhould either have brought their _ 
writ on the preſentation of Breton, or have ſtaid till there is a 
nacancy of the preſent incumbency. 


oo 
U ˙¹m atten 


[expeR it will be (aid, that by the plea it appears, Perinchief, 
who was preſented after the union, was inſtituted and inducted; | 
and that though the variation in the addition between clerk and | 
doftor in divinity excludes a preſumption they were the | 
perſon, yet the laſt was a full turn, "Io 


„ DD. COD WW WW Yd WC. IHR OEM 


La } 
os 


In anſwer to this I obſerve, that the allegation referred to is 
only in the inducement to the traverſe, which whether it be true 
or falſe is not material; and wherever matter of ſubſtance is 
omitted, it will not, be made good by the plea. 7 C. 24. 8 C. 
120, 133. | | 


1 VE © 


Strange contra argued, that upon the whole record the plain- 
tits appear to have a right to preſent to this church; that the 
erdict was upon a material point, and is not inconſiſtent with 
the declaration: and that whether the plaintiffs are to be conſi- 
ut rcd as impropriators, or as patrons of a donative, before the 
ſc, ; yet now upon the foot of the act this church is preſenta- 
- | 
10 


© 5% 


tre, and the plaintiffs-have a right to preſent to it. 


th, To intitle themſelves under the act, it was neceſſary to aver, 
that they were patrons at the time of making the aQ, which 
veſts the right in the then patrons : io overthrow this, it was 
cir rroper for the defendants to deny, that the plaintiffs were within 
eu- he deſcription of the act; and accordingly they traverſe that 
ich part of the declaration, which avers them ſo to be; the iſſue is 
tnx ind on this, and by the verdict of the jury, it is eſtabliſhed, 
* dt the plaiutifſfs were the undoubted patrons at the time of the 
100 
be 
wg 


* 


Every impropriator or appropriator is a patron, for he is bath | 
uon and parton, and ſo is 2 Rall. Abr. 334. The verditt | 
therefore 
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therefore canriot be faid to be inconſiſtent with the declaration, 
wherein the plaintiffs allege themſelves to be patroiis, 


It muſt be agreed, that before the act the plaintiffs had an in- 
tereſt in this church, and therefore the court will never give into 
ſo harſh a conſtruction of the act, as totally to take away their 
right; it appearing on the contrary to be calculated for preſerving 
the reſpective rights: it is hard enough to take from them the 
profits of the rectory, and but a ſmall amends to give them the 
preſentation, 


f 9] Nov if they cannot preſent, their right is gone, and the p- 
tron of the other church will preſent upon every vatarey, and 
his preſentee will be intitled to the profits of this church, either 
as curate under the plainiiffs who never appointed him; or az 
vicar; though no vicarage was ever created. | 


If this be conſidered as a donative, it cannot be diſputed but 

that without the a& it was in the power of the plaintiffs to make 

it pteſentative whenever they pleaſed. Co. Lift. 344. a. F. N.B, 
35. and when they have once preſented, it remains prefeatatne 
ever aſter, | | 


On the other hand, if this be conſidered as a reQory appre 
priate to religious houſe, yet by ſuch appropriation the advov 
fon or right of patronage was not deltroyed, but capable of being 
revived by a preſentation to the church, or by the diſſolution « 
the religious houſe, Here was a diffolution, and the crown 
- whom it veſted granted it out again to the plaintiffs, who wel 
lay perſons; whereby I apprehend they were ſeiſed in fee © 
the rectory and church impropriate, and had the right of ſup 

- plying the cure without inſtitution or induction, which is mak 
it a donative in them, and them the patrons: and as patrons 
a donative no body will ſay they cannot preſent. The intcnt6 
the act was to put both churches on the ſame foot, and t 
leave one to be preſentative and the other to be filled by dor 
tion, which muſt create confuſion, 


But whatever the right was before, yet by force of rhe Fc 
preſent in the act, that is now the only way by which this chure 
can be filled; for preſen/ation, is term well known in Jaw, 2 
by force of that word only a donative has been changed 6 
preſentative. Hill. 3 Ges. 1. Shirt v. Carr, che church of 


ag Par. Ca. Mjichin was a donative in the dean and chapter of Dublin, and 


act of parliament was divided into three pariſhes, and j 
ſame act it was appointed that the right of patronage zaf; 
ſentation to the three churches ſhould be im and belong!“ 


4 
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bid dean and chapter, in ſuch manner as the right of nominas 


tion or preſentation to the old church was before, and no other- 


wiſe, The patrons continued to nominate their clerk, and it 


was held they had no right for that the ancient method of fill- - 


ing the old church was deſtroyed, and a new one created by the 
a(t, viz, a right to preſent only. This was the opinion of the 
King's Bench in Ireland, affirmed here, and in the Houle of 
Lords, | 


But then it is objected, that a quare impedit is a poſſeſſory aces 
tion, and the plaintiffs have ſhewn no preſentation in themſelves, 
"r thoſe under whom they claim. To this I anſwer, it appears 
impoſſible they ſhould do ſo in this particular caſe, becauſe the 
right of preſentation commences but with the act, and it appears 
this is their firſt turn. In the guare impedit brought againſt Dr, 
Birch for the church of St. Famers, the crown made title under 
the act which made that a new pariſh, and no preſentation was 
alleged before; and if the biſhop of London, or Lord Jermyn, had 
zfter the death of Teniſon been put to bring their quare impedit : it 
would have been impoſſible for them to have alleged any pre- 
ſentation, it being the firſt turn after the act. Beſides, this 
chjection holds againſt ever making a donative preſentative, for 


ting it in the election of the ordinary, whether the founder. of 
the donative, or the perſon claiming under him, ſhall be allowed 
tb make it preſentative, which was never queſtioned, 


And as to the objection that this is not the turn of the com- 
80; but as the court is to judge upon the whole record, and it 


urn of the crown ; we are intitled to pray in aid of it. As 
io of 5 Ann. c. 18. which provides * that no uſurpation ſhall 
' place the eſtate of a patron, or turn it to a right; but that 
' rotwithſtanding he may maintain a quare impedit upon the next 


bre we have a right to a quare impedit in this. Why is not this 
Þbe conſidered as a new created church; and if it is, it is not 
ttly the caſe of 87. Jamebs before cited? where the biſhop of 
Laden and Lord Jermyn had alternate rights by act of parlia- 
* And yet it was held to partake of all the nature of an 
church, and that the King's prerogative ſhould take place up- 
a, contrary to the ſtrict letter of the act. 


9 


/ 


there mult be a time when it ſhall begin to be ſo; and it is put- 


opears Perinchief”s preſentation, as ſtated in the plea, will make 


(939] 


pany, I agree that if it is to ſtand upon the, declaration only, it 


' #vidance,” Here the crown e. the laſt turn, and there- 
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. as a donative before, they might preſent when they pleaſed, and 
maintain a guare impedit on the ordinary's refuſal to admit, If 
they were impropriators by virtue of that grant, they were till 
patrons, and as ſuch have their rights preſerved, though new 
moulded, by the act for rebuilding the city, which has directed 
that for the future they ſhall exerciſe their right by preſentation, 
and no otherwiſe, | 


The court made little difficulty of the caſe upon the merits, 

ſaying that an appropriation might create a right of patronage ; 

( 931 ] and they could not take it to be contrary to the verdict, or put ſo 
hard a conſtruction on the act as to take away the company's 

F right, it being agreed on all hands that they could not uſe it as 
they did before : but as to the objection to its not being the com- 
pany's turn, they thought it ſo conſiderable, as to appoint an- 
other argument on that only. And now this term the Chief 
Juſtice delivered the reſolution of the court, That though it did 
not appear on the declaration to be the company's turn, for want 
of ſhewing that Perinchief, who was in before the fire, died or 

2 r reſigned, or that the other preſented was the ſame perſon ; yet 
ration helped by upon the pleading over it was helped, for- there are no negative 
pleading over. words in the declaration, and ſince the ſtatutes of jeofails, there 
have been caſes that have gone as far as this. Cs. Car. 288, 

Sir V. Tones 307. In words, the defendant juſtified, and 

ſhewed the oath which the declaration did not, only generally 

that he was forſworn, which then was held not actionable, and 

judgment was affirmed, which could not be without praying in 

aid of the plea. 1 Sid. 184. It was not ſaid to be the plaintiff's 

hoop ; but there being a juſtication, it was held to be cured in ſo 

ſubſtantial a fault: and to the ſame purpoſe is Lutw. 1492. 

The judgment therefore was aſſirmed. And afterwards the 

company moved for damages to be aſſeſſed occafrone dilationis ext- 

cutionis, on 3 H. J. c. 10. and that the computation might be at 

the rate ſet on the inquiry for the value of the church, during 

the time they were kept out by the writ of error, and cited 

Cro. Car. 145, 173. Dyer 77. Sed per curiam, Though they 

are intitled to damages, yet they are not to compute them in 

that manner. For if the writ of error had not been brought, 

they would not have been intitled to the profits, but their pre- 

ſentce, and all the real damage they ſuſtain is the being kept out 

of the 70 J. Let the maſter therefore compute legal intereſt for 

that, and add it to the coſts: they ſaid the caſes in Crale were 
unreaſonable, and had never been conſidered (1). 


— 


— 


(1) Vide Bodily v. Bellamy, 2 the diſtinctions taken and caſe 
Burr. 1099. Wilfndv. Davidſon, cited ib. Ca. (a) 742. and d 

4 Burr. 2128. Zinck v. Langton, herd v. Macireth in Can. Le 
Dong. 750. 3d. ad. u. [3] and ſee 2 Ji. Black, 284. 
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ind i 

by Dominus Rex verſ. Inhab, de Uttoxeter“ in Com' Stafford. | 

nfo U PON great debate, and ſearch of precedents, it was The poor's rats 

92• held, that a certiorari would not lie to remove the poor's kee N 5 
* te itſelf, the remedy being to appeal, or by action when a diſ- 1 Bott b; Con; 
de at Cunn. 28. 1 Seſs. Ca. p. 150. no. 143. 1 Barn. B. R. 443. 2 4. 44%. K.. 
ring T0 Fr AS | 

cited 


they In the very ſhort note of the portunity of peruſing Ford's ac- · 

m in caſe of the King v. Inhabitants of count of this caſe aod ſeveral 

ught, Uttexeter, in 2 Stra. 932. the de- others ; but although thoſe who 

r pre- termination that in the allowance have the pleaſure of knowing his 

ptout of rates the juſtices act only mini/- ſon, know how ready he is to per · 

Mt * terial'y is not mentioned; it is well mit his friends to conſult his ſa- — 


kon that in Mr. Ford's MSS. 
0 which the above determination 
u mentioned, a great many of 
the caſes in Strange are reported 
* much greater length, and 
more completely than by that au- 


et. Mr, Douglas had an * ſecond edition. 
2 


ther's valuable M58. it is much 
to be wiſhed that he may ſome 
time or other make it publick for 


the general benefit of the pro- 


teſſion. See Doug. Hi. Controd. 
Fir. 142. note. Note to the 


treſs 


An ft will 
Tonſide ration 
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treſs is taken, which will anſwer all the ends of juſtice in coming 
at an unequal rate; whereas if the rate itſelf ſhould be required 
to be ſent up, great inconveniences and delays would follow, and 
acaſe was cited Mich, 10 Ann. Regina v. Inhab. de 8t. Mary the 
Virgin in Marlborough, where it was ſo reſolved (1). 


* * * 
— — 3 
— 


(1) Rex v. Juſtices of Shrewſbury, poft. 975. Rex v. King, 2 Terg 
Rep. 235. 


Throgmorton ex dimiſs' Miller verſ. Smith & al. 


HE leſſor of the plaintiff being an infant, I moved that he 
might be obliged to name a good plaintiff, who might be 
anſwerable for coſts, and cited Note v. Windham, ante 694 (a). 
And upon ſearching for that rule, .it appeared that the father of 
140. the infant entred into a rule to pay coſts ; accordingly in this caſe 
ak: 30. there was a rule to ſtay proceedings, until ſecurity given, and 


7 nary the laſt day of the term the infant's mother entred into the rule, 


Where leſſor is 
an infant. ſecu- 
rity muſt be 
given for coſts, 
4 Barn. B. R. 


RR OR of a judgment in C. B. in an action upon the 


caſe upon ſeveral promiſes, and after judgment by default, 
. and intire damages, it was objected, that the fourth count was 
che requettof for work and labour done by the plaintiff for the defendant, in 
the party 92 conſideration whereof he promiſed to pay. And it was objected, 
22 that this was a paſt conſideration; and not being laid to be done 
at the requeſt of the defendant, it could be no conſideration to 


raiſe an afſumpfit, and 1 Roll. Abr. 11. pl. 1. Go. El. 44% 741. 


Strange contra, cited 2 Leon. 111. 225. Raym. 260. Hutt. $4 
where afſumpſits have been maintained on a paſt conſideration: 
and though formerly courts were ſtrift, yet now they drav 
nearer to common ſenſe. There was a time when aſumpſi pn 
bonis et mercimoniis generally, would have been wondred at, and 
Helt uſed to ſay, he was a bold man that firſt yentured on them; 
but now they are every day's. experience: and why ſhould not 
gratitude be a gobd conſideration ? he further inſiſted, that thi 
38 not to be taken as a paſt conſideration becauſe the work and 


— 


not lie for a paſt 


35. 71. 140. 
© Kely. 117. 
8. C. 


I IR —_— 


(i) Fide Pillans & al- v, Fax denied to be law by Wiln J. 
- Azrop, where the preſeat caſe is 3 Burr, 1671. F 


— 


z 


promiſe are both laid on the ſame day, and the law makes no 
fractions of a day, and cited Latch. 150. in point. He further 
inſiſted, that upon the whole it appeared to be at the requeſt of 
the defendant, it being laid to be done for him, and that the 
plaintiff proinde deſerved from the defendant ſo much, which 
he has not paid, ad damnum of the plaintiff, and cited Latch, 
112. 274» | | 


| oP 
Sed per cur iam, It does not appear that this work was for the 

benefit of the defendant, and we muſt take it to be a paſt con- 

6deration, being laid that peffea he promiſed to pay: if this was 

after a verdict, we ſhould think the inferences from the words | 

pro and meruit de def* would be material; but the ſtatutes of The effed of 

jcofails do not protect judgments by default againſt objections OE 

that are cured by a verdict at common law, but ſuch as are re- jugments by 

medied after a verdict by the ſtatutes. The judgment of C. B. default. 

was reverſed. wk EI | | 


* 


Lowfield verſ. Bancroft & al, Ante 910. | [ 934 ] 


* 

FT ER verdict for the plaintifF in an action for a libel, the Judgment — 
judgment was arrefted, becauſe it was not laid that the fe 20 780 43 

livel was of or concerning the plaintiff, and C. Fac. 126. was be deet concerney? 


cited, Strange pro quer. the plaintiff, 


=> 


Lampen verſ. Hatch. 


N an action for words, the jury on the writ of inquiry gave Upon vit of ins 

105. damages, and the coſts were taxed at 13 . and a judg- 20 U bete 

ment to recover them. Upon error it was objected, that by 4s for 3 
21 Jac, 1. c. 16.4 6: if the jury that inquire of the damages ment f 108. 


find under 405. there ſhall be no more coſts: and jt was there. aud Judgment 


for it, and 
84. fore prayed to be reverſed as to the coſts, Hut 1 Ee 
on: ; 1 muſt be te verſeiſ 


ra Strange for the plaintiff in the action inſiſted on account of the 54. | 
| Kely. 61, 8. | 
LP ſmullneſs of the damages, that the judgment ſhould be reverſed ei * 
and " {i, it being a joint judgment, and not like the caſes where $3; 
3 nv colts can be given, and there is a diſtinct judgment. And ; 
pun Page born th any difficulty reverfed the judgment in 01 (1). 7 3 | 
e 185. 808. N oy - 5 
and b drr 182 | 
| — — 5 —— — — — ——ũ——ͤ——ñ— nm—_ Bs E 
(1) Yide Rows v. Etherington, 2 Ld, Raym, 870. 35 ho 5 . 
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Dominus Rex verſ. Smith. 
che commit- H E came up tom Oxford gaol on a habeas corpus, and ap- 


| * red to be committed for want of ſureties in an action 
— palty © dent in the vice - chancellor's court of injury and damage to the value 
w. of 1000 /. and by warrant the beadles of the univerſity were re. 
3 * quired to carry him to priſon. And now on my motion he was 
2 Hwk.P.C. diſcharged. Firſt, becauſe the warrant was not directed to any 
latt ed. ch. 16. gaoler, but was only generally to carry him to priſon ; and ſe- 
C 13. 236. 8 I ; EP 
condly, becauſe it did not appear the plaintiff had made any 
aſſidavit of a debt, without which the court below could not 


hold to bail. | 


Goodtitle ver/. Petto, 


On covenant to IN ejectment on the demiſe of William Thornton, a caſe wa 
ſtand ſeiſ:d for made for the opinion of the court. That Angelo Burt being 
"ag oo 8 5 ſeiſed in fee of the premiſſes in queſtion, in conſideration of the 
in the deed may love and affection he bore to Anne his wife, and for ſome pro. 
aver himſelf a viſion in caſe ſhe ſhould ſurvive him, and for ſettling the pre- 
_—. miſſes in the manner after mentioned, 20 June 1702, cont- 


confiderarion of nam ted to ſtand ſeiſed to the uſe of him and his wife for ther 


uy Fae Hees lives and the life of the ſurvivor, ®remainder to the iſſue of ther f: 
2 fes two bodies, remainder to the uſe of ſuch perſon or perſons as hi th 
che uſe of ſuch wife ſhall think fit to diſpoſe to, and for want of ſuch diſpoſition th 


r 1 to the uſe of the leſſor of the plaintiff, That by indentures of 45 
dicpeſs 03; B. leaſe and releaſe, 13 & 14 April 1724, after the death of the 2. 
d {poſes to one covenantor without iſſue, Anne the wife conveyed the pre- 8 
wy the Miſſes to her ſiſter Joan Smallpeece and her 'heirs, reciting the 
coufideration, no power and her intention to diſpoſe. That Fean by her will gate 
2 ariſ. the premiſſes to the defendant. That the leſſor of the plamif 
— gh 8 was the nephew of the covenantor. And whether he or the de- 
gelt argument fendant had the right was the queſtion, 


only. | 
,< ny HY 4 And two points were made in the caſe. 1. Whether any ut 
8 C. enn ariſe to the defendant, who is a ſtranger to the conſideration: 
3 Con. Dig- and 2. Whether if the defendant has no title, the lefſor can be 


enan,, (G. 


$-) 277. laid to have any, as within the conſideration, 


£935] 48 to the firſt point the court were all of opinion, that iber 

< was no title in the defendant. Had the limitation been to the 

wiſe in fee, there would have been no doubt but thoſe claiming 
under her would have enjoyed. But as the expreſs conſ 


is only for the ſupport wife, and the appointment ls - 


f 
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to be for her benefit, but ſhe has a naked power for the benefit 
of ſtrangers only; thoſe ſtrangers can never claim under ſuch a (47 990085 
conſideration, according to the caſe of Thomlinſon v. Dighton 

Salk, 239. (a) 4 C. 176. | | 25 eh 0 
10 Mod. 7. 


As to the ſecond point, they were all of opinion t Com Rep. 
of the plaintiff had a title. * Becauſe he De to — = ws 14h | 
2. Becauſe it is ſtated that he was nephew to the covenantor: wh oa 
And though the deed does not mention him as ſuch, yet being N 
expreſsly named, he may aver himſelf within the conſider- 


ation (1), according to Mildmay's cafe, 1 CG. 176. 7 Co. 


„ OS. Minot 7 vo, 


40. 11 Co. 23. 
plaintiff, 


Wherefore they gave judgment for the 


3 


(1) The reaſon for this opi- 
nion, as given ia 2 Barnard. is, 


—— 


his family, it can be made confiſt- 
ently with the ſpecial confidera- 


that the perſon being aſcertained tion mentioned in the deed. In 
” in the deed, an averment of a Peacock v. Monk, 1 Fez 128 
ng conſideration, may be allowed, Lord Hardwicke is of opinien, 
he * being ſtated in the ciſe that Where à deed ſtates that it is 
n 7 e plaintiff was nephew to made in conſideration of a parti- 
4 the covenantor, they conſidered cular thing, that imports the 
1 py as a ſufficient averment of a whole conſideration, and is a ne- 
15 _ deration, In conformity gative to any other. But per- 
_ 8 _ 3 in Fitæg . haps a didlinction may ariſe where 
_ ** va Jy | a. goa upon the conſideration appears upon 
* * — _ was of opinion, the face of the deed not to extend 
8 Jeration mentioned in the to all the uſes intended to be 
$ © s did not extend to tbe plain - raiſed by it, ſince with reſpect to 
the 0 _ he * che doubt to be, ſuch uſes it is the ſame as if no 
pre- 1 as the averment muſt conſideration at all had been 
de E only that the plaintiff mentioned, and the averment of 
gait — _ * of the co- one to ſupport them is no con- 
5 50 - F 2 : 2 we a; a? tradiction of the deed, 
e dts 1 
y uf Pratt verſ. Pratt. At the Rolls, 
auon: 6 
in bt TY late Chief Juſtice died leaving ſeveral children, and Bregh E 
ſeiſed of Borough Engliſo lands. And having made no 2 


will ; a - * 
it became a point upon the ſtatute of Diſtributions, whe - —_ - wes 
etehpot on — 


_ " Ou ſon ſhould bring theſe lands into hotchpot, or Rae of Diſtr 
t0 have a diferibur lidered as an heir at law, who by the ſtatute is by ions. | 
lef tive ſhare without any allowance for lands by Ficzg- 284+ the ; 


arguments at the 
bar but no de» 
cition. 


nd 2 N. 35.8. C. 


v4 


" J, A n 9 


_ 


933 Eaſter Term 5 Geo. 2. 

Lnterychs v. And Sir Jacpb Jekyll ruled, that he ſhould allow for theſe 
_ . lands. For he ſaid the ſtatute only intended to provide for the 
pogers (1). V heir of the family, who is the common law heir, and not for one 
> who is ouly heir by. cuſtom in ſome particular place. 


—— 


— — 


(1) Reported Caf. temp. Tal. Tubes, ib. 280. Robinjon on Gavel, 
276. and that the preſent decree Appendix, ee. 
Was reverſed by Lord Chancellor * 


Trinity Term 
s & 6 Georgii 2. In B. R. 


Robert Lord Raymond, Lord Chief Fuſlice, 


Sir Francis Page, Kut. | 
Sir Edmund Probyn, Kt. Tuſtices, 
William Lee, Eq; 3 


Sir Philip Yorke, Knt, Attorney General, 
Charles Talbot, Z/g. Solicitor General. 


9 . 


Rutherſord verſ. Scott. 


ovners, for embezzling the goods of the ſhip. And the plain - 
promiſlory note, the court took him from the Admiralt 
ity might as well be followed in an action of trover, and they 
nillon to examine foreign witneſſes, which was a privilege that 
urged the plaintiffs below could not have in this court. 

Burry ver/: Perry. RY 


ASE for words ſpoken of a houſe-ſmith, per quod he loſt 
tae cuſtom of A. B. and C. and 5 5. damages given. And 


- 


th. 
, 


wn F 


HE defendant coming up by habeas corpus from the Ad- If a uit is pend 


miralty, appeared to be charged there at the ſuit of ſeveral int in . . 


againk one in 
i oft 0 


marſhal, 


jad no regard to the Admiralty method of ſending over a com- 


* 4 -- 


. k 


Where as 


coſts than da- 
mages. 


it here making an affidavit that he was indebted to him on a cuſtody, he mult 


| y, and be turned overt 
nt him to the marſhal, For they ſaid the cauſe in the Admi- * 


* 


-t 


L. Rm. 1 
b F ® Barn, B. R. 79. .. 113. 153. 17.75. 5 
Jabs | 


© Ad 


7 


2 ruled there ſhould be na more coſts, the words being agreed u 
be actionable of themſelves (1). (] 
* _ = wy 255 55 5 * 7 
(1) Woodhouſe v. Bidwell, 2 Fifa v. Glaſs, ib. 142. Call- | 
Keb. 654. Surman v. Sbeeleto, v. Gaillard, 2 Black. 1062. 8. P. 2 
3 Burr. 1688. Laker v. Hearn, in C. B. Denny v. Nigg, Prog, 0 
Ball. L. N. F. 11. 5. P. in B. K. Rg. 114." G. Caf. K. C. 
Tuner v. Horton, Barnes 132. 139. is contra. | F 
RES ro 2 
L 937 J | Read ver/. Chapman. 5 
bh 2 _ Man went out mate, and in the voyage the maſter del, 1 
EE canenlyſuein 1 & and he ſucceeded to the command of the ſhip. And har. 
the Admiralty ing brought her home, he ſued in the Admiralty for his F 
| 1 wages as 26 mate, and for a further allowance after he became maſter, 3 
date. 57 8 in 
2 Kel. 226, And the court granted a' prohubition guad the time he wa 
5 pl. 278. maſter (1), and refuſed it quoad the time he was mate. 
8 2 Barn. B. R. ' 3 b ; 
360, 8. C. . mo |S. $; 
(i) Ragg v. King, ante 858. 8. P. in Clay v. Snelgrave, 114 V 
2 Raym. 577. | | 770 4 
4 Pa . | * , | re 
3 2 . Dominus Rex ver/. Roberts. fo 
"IN * 6 8 - G N W 
cao oe. T defendant being a bricklayer, was convicted for not ar 
telt building party-walls according to the ſtatute. And having ſu 
3 _ of- the brought Scertiorari, died before argument. Notwithſtanding 
| ier, Which the court would go on and afhrm the conviction, | 
. 2 C. b. not i \ 4 | q 5 2 
T Dominus Rex werf. Lowfield. 80 
5 1 "ay AN indictment ſor perjury being removed by certierori, the 1 
er down E defendant made up the record, and carried it down to the * 
ente fittings, with a diHringas, and Mr, Attorney's warrant for a ul. 1 
e Tbere being a ſpecial jury, eleven only. appeardd; Ar u, 5 
2 coſts. gounſel for the proſecutor would not pray a tales, though Jer 
8. c. warrant was given them: and the counſel for the deſendant a 
praying one, the cauſe was made a remanet pro dgfectu furatorin 
A And upon motion for colts for not going on 8 Wial, the cou N. 
bald, the defendant ſhould pay none, ha having done all d f 4 
3 was neceſſary to put the protecutor in a capacity to try the cault 
— * 9 —— a — — a — — bo, 
HE: 1 Hd ; | r del 
ide Rex v. Righton, 8. P. where the defendant had s v 
Fo andi did not uleit. 3 Burr. 1694. 8 


93 * 
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Holt ver/. Ward Clarencieux. © Ante . 


a 4 


tween the plaintiff and defendant, that they ſhould marry Hude via —— 


at a future day, which is paſt, and that in confideration-of each a pe of f 1 
other's promiſes, each engaged to the other; notwithſtanding 3. 3 


$4 46 8 Ficzg. 178, 298, © 
which the defendant did nor marry the plaintiff, but had married 15 ws bt 


| HE plaintiff declared, that it was mutually agreed be- An infant may. - 3 


2 * . 
* 
1 1 a hw” 4 


another, which ſhe lays to her damage of 40007.” * 277. 333 3 


The defendant with leave of the court pleaded double (vi2.) 12.193." 196. 3 
non -ſumpfit, and that the plaintiff at the time of the promiſe 3 Bac- Abr. 57qam pe 
was an infant of ifteen years of age. 5 Es | de. I p 

The plaintiff joins iſſu® on the non oſinnpſit, and a verdict is 938 1 = 
found for her, with 2000 k damages. And as to the plea W... oY 
infancy demurred, '- . N | "=" 


4 - 


41 


This cauſe was 'ſeyeral times argued at the bar, 1. By Mr. 8 
Strange for the plaintiff, and Serjeant apple for rhe 'deferidant. 2 
When the court inclined ſtrongly with the plaintiff, becaue 
though the defendant would not have the fame 'remedy againſt Ie 
her by action for damages, yet they thought he might have ſomem 


* 
- So <a I * ** 
„ 


remedy, viz. by ſuit in the eccleſiaſtical court, to compel a per- T De 
formance, the plaintiff being of the age of conſent: and that tik-naway , ng 
would be a ſufficient conſideration. And therefore appointed an un 
argument by civilians, . ſee what their law would determine in tor the b 
ſuch a caſe, 1 % ebe FS, 828 preventing x 


* 


N 3 „„ aan wg 
i 0 3 | „ Tiages, et. 1 
Upon the arguments of the civilians, no inſtance” could be n. %% HR 


» 


ſhewn, wherein they had compelled the performance of a m ße 


contract. And they who argued for the defendant,” ſtrongly in- © - RR 
ſiſt⸗d, that in the caſe of a contract per verba de filturs, (2 this 
was) there was no Temedy, even againſt a perſon of full age, in 
the ſpiritual court ʒ but only an admonition. And the only rea- ñ? „öů 


fon why they hold juriſdiction in the caſe of a contract per urs 
de preſents is, beeaũſe that is Jooked upon amongſt them to be 


— » <p & p<. A 
* . 
. $f 


fun matrimoniums "aud 1 decree the formality of a [f 
lemnization in the face of Rr 


v4, ww 
9 * r . 
* 


After thei, arguments it Was ſpoke to a fourth time by Nr. 


FTA 


Rerve and Sexjeant Eyre: And yow this term the Chief Juſtice >. —— 1 
delivered the reſolution of the tt. ñrßZ;＋7;‚Q 


The odjection in this caſe is, that the plaintiff not being 
bound equaliy with the defendant; this is my re ia —_— . 


= % £ +» . o = 
2 - . * 0 e 8 
cannot | " , - + 4M6 1 . 4. „ Þ- 4 f L 
in tion. 7 was. IRS 
* . _—_— _ 0 250 8 * 0 + / . F * uu * po? * 4 „ ee * A 
i « 4 „ „ 4 + » 4 * - . * 4 by 4 / 24 ep 
* 1 — .. = . * <> „ 0 0 — = = 9 4 * „ * . 6 . — + = 
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Trinity Term 5 bc 6 Geo. 2, 

made a doubt by my Lord Vaughan, whether any action coull 

A 31. be maintained on mutual promiſes to marry; but that is now: 

IK. 437. point not to be diſputed. And as to the preſent cafe, we ſhould 

* have had no difficulty in ging judgment for the plaintiff, if ye 

2 could have been ſatisficd 57 the arguments of the civilians, that 

as the plaintiff was of the age of conſent, any remedy, though 

not by way of actien for damages, could be had againſt her. 

But ſince they ſeem to have had no precedent in the caſe, ve 

— ,_- ©, muſt conſider it upon the foot of the common law. And upon 

=. that the finglequeſtion is, whether this contract as againſt the 

_ plaintiff, was abſolutely void; And we are all of opinion, tha 

. this contract is not void, but only yoidable at the election of the 
* infant: and as to the perſon of full age it abſolutely binds, 


FS * A 
* +. 4 
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% 
1 ” e 
1 
* 
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; | 1 The contract of an infant is conſidered in law as different from 

[ 939 J | the contracts of all other perſons. In ſome caſes his contrad 

\ ſhall bind him; ſuch is the contract of an infant for neceſſatics 

5 and the law allows him to make this contract as necefſary for hi 

8 133 and therefore in ſuch, caſe a ſingle bill ſhall bind 
"— him, though a bond with a penalty ſhall not. 1 Lev. 87, 


Where the contract may be for the benefit of the infant, ori 
8 his prejudice; the law ſo far protects him, as to give him a 
—_ opportunity to conſider it when he comes of age: and it is good 
9 - or voidable at his eledion. Cro. Car. 502. 2 Roll. 24. 42) 
_ Heb. 69. 1 Brotunl. 11. 1 Sid. 41, 1 Vent. 21. 1 Mod. 
| Sir V. Janet 164, But though the infant has this privileys 
1 1 yet the party with whom he contracts has not: he is bound in 
_ all events. And as marriage is now looked upon to be an 20. 
3 "IR yantageous contract, and no diſtinction holds whether the part 
r ĩuing be man or woman, but the true diſtinction is whether it may 
x" be for the benefit of the infant; we think, that though 90 cxprel 
n caſe upon a marriage contract can be cited, yet it falls within 
- = the general reaſon of the law with regard to inſants' contric 
And no dangerous conſequente_ can follow from this detet 
A mination, becauſe our opinion protects the infant, even mote 
dteuhan if we rule the contract to be abſolutely void. And 8 1 
A perſons of full age, it leaves them where the law leaves then, 
=. which grants them no ſuch protection againſt being drawn in 
1 inconvenient contracts. „ 


LY © For theſe reaſons we are all of qpinion.that the plaintif ough 


bc her judgment upon the demurrer. 
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William Lee, ie; 


q | | 
V, Philip Yorke, Nut. Attorney ae 


„Charles Talbot, % Solicitor Generaꝶ 
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1 Hayward verſe Newton. 5 25 

if 5 372 Pe 15 K* | | : | 3 5 
"© AX xtion was brought for thefe words ſpoken of the plain: vend wat, FAM 


cls tiff as a wine merchant, Tou are a rogue, villain and' be fer aGde 
„e, and ſell by ſhort meaſure;“ and the jury gave twenty une fin 
noo Wa ings damages. And though/it was thought a hard caſe, yet gate. 647, 
court ſaid it has always been denied to ſet aſide a verdict for 2 Ban, N. 
den, lneſs of damages. and therefore denied it in this caſe. Q 8. % 


FF" wm why it is not within the reaſon of ſetting aſide a veraith* 
r excellive damages (1). Ante 245. FMT 


— _— "Y _——— 1 


F * — "Tv 


(1) Barker v. Sir Molſton Dixie, ariſes from a miſtake of the W. 
1051. Mauricct v. Brethnock, either in the Judge or the jury. 
3-359). S. P. Secut where it Weodford v, Bades, ante 42;. 


* * 
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2 550 

Ex dimiſſ“ Lomax verſus Holmden et ab. 46. 

Where acceſs is I N ejectment the queſtion on a trial at bar was, whethes the 9 
preſumed, y-t leflor was ſon and heir of Caich Lomax, Eſq; deceaſed, which % 


— depended on the queſtion of his mother's marriage And that * 


potlibility of be- being fully proved, and evidence given of the huſband's being 
gettiog children, frequently at London, where the mother lived, ſo that acceſs 


Gies And. 9. nit be preſumed; the defendants were admitted to give evi. * 
L 941 J dence of his inability from a bad habit of body (1). But their Abr, 
evidence not going to an impoſſibility, but an improbability only, 1s en 
that was not thought ſuſſicient, aud there was a verdid for the jectic 
Plaintiff. are ſc 
1 3 that 1 
| | made 

(1) Vide ante 925. Pendrel] v. Pendrell, and the note. : 
7 

| Ball verſ. Knight. 3 
It is not a good RROR of a judgment given in Briſſal court, after : Sn 
cuſtom for an in- verdict for the plaintiff. And on the record it appeared, 5K 
Tre, that ſeven of the panel were ſworn, er quia refidui guſdem jur 5 th 


circumftantibus, non comperuerunt ideo ſecundum conſluetudinem civituts predifte ali 

Firzg. 27% de circumſlantibus per ſervientes ad clavam civitatis predifle ac 

1 miniſtros curiæ prædictæ ad hoc electi ad requ ſitionem præfuti (qua) 

4530 3 NES lh 

'2 Barn. B. R. per mandatum curiæ hic de novo apponuntur quorum namina in panel 

4 164. 194. 5. C. ultimo mentionato affilantur in curia hic ſecundum formam flatuti in 

|  bujuſmodi caſu editi et proviſi. And then they join with the others, 
and give the verdict, | 


It was now objected, that this was error, it being a cuſtom 
coutrary to law. And 1 Roll. Abr. 563. pl. 15. was cited in 
point. Before the ſtatute Vm. 2. all trials but in aſſiſes were 
at bar on the wenire; and if a full jury did not appear, 2 derem 
tales was awarded. Then came the ſtatute Wejim. 2. c. 30. aft 
gave a rf prive. All trials are by Magna charta to be | 
pares, and 7 & 8 V. 3. c. 32. which appoints tales men io 0% 
taken out of ſome of the other panels, ſhews it was deligrt© 
the parties ſhould have ſome knowledge of them; and tha 
barely being a by-ſtander was not ſufficient, - A cuſtom to 
by fix jurors is void, 1 Rell. Abr. 564. pl. 17. Cro. Car. 255 
Here is no cuſtom to challenge, and yet 35 H. 8. 6. 5. 40 
14 Eliz. c. 9. which give a Zales in ſuperior courts, thoup a 
that v aſonable. Many more' caſes were cited to prove from * 
lar in ances, that ſuch a cuſtom was illegal. Dav. 53. 1 


Ar. „63. pl. 11. 13, 14. 564. pl. 20. Dy. 357» cu 
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«8, Dev, 34: l. 1 8id. 267. Pal. 211. Mo. 8. 2 If. 
46. 2 And. 152. * 


t was further objected, that none but /iber: homines could 
be jurors, whereas theſe ſtanders- by might be aliens, infidels, 
&:, and they appear to have been ſworn at the election of the 


plaintiff only. 


E contra it was argued to be a good cuſtom, being for the ex- 
pedition of Juſtice. And to the expreſs authority of 1 Noll. 
Air. 563. pl. 15. was oppoſed 2 Roll. Abr. 672. R. 1. where it 
is entred ocherwiſe, but with a dubitatur. And as to the ob- 
jection that it is againſt law, it was anſwered, that all cuſtoms 
xe ſo; the only queſtion is if it be a reaſonable alteration, and [ 942 ] 
that it is ſo, is proved from the ſtatutes which have aCtually 
made this alteration with regard to ſuperior courts. And 1 Roll. 
Abr. 564. pl. 16. 18. Cro. Eliz. 894. 1 Mod. 96. Trials 
vr pais 69. were cited. And the allowance of a cuſtom to de- 
ie before the ſtatute Hen. 8. was relied on. 


The court upon the firſt argument ſeemed 1 inclined 
for the cuſtom. But afterwards the city counſel certifying, that 
ey never have a Zales in Londen, and the court taking notice 
lat the judgment ſaid to be reverſed for this error in 1 Rall. 
Hr. 563. was in Charles the Firſt's time, and is actually entered 
p; and the dubitatur in 2 Rell. Gr. 672. was in the time of 
ener the Firſt, and that this was not to be diſtinguiſhed from 
ke caſe of fix jurors. They reverſed the judgment. 


Peak ver/. Bourne. 


HE plaintiff declared in prohibition, that he was ſued in A yarih-clerk 


F = 
-  theſpiritual court for executing the office of deputy pariſh- 1 the 
= 2 without the licence of the ordinary. — 
licence of the 


On demurrer three points were made: 1, Whether a pariſh. gun. 
be a temporal or a ſpiritual officer; 2. Whether he can — 


. : ; Ma ace.nporal or a 
2 deputy; and 3. Whether the licence of the ordinary is ſpiritual offic.ry 
mailte. and whether he 
* can appoint a de- 


| uty. 
i v25 argued three ſeveral times upon all the points. But the t Barn, BR, 
m giving judgment founded themſelves cnly upon the laſt, OY 272 
4 rhich they held that a licence was not neceſſary, and 8. C. bythe _ 
e gave judgment for the plaintiff in prohibition. They dme of Peat v. 


. . . 0 7 Bi = 
4 ic canon did not require it, and indeed it would be a trans- 1 — _ 


; the right of appointment to all intents and purpoſes to eciſon. 
g 3 the 


. 
> * W . # 
— 


& «>. 5 4 7 * 2 Ty 5 
the ordinary: che Infiitutio juris canonici 22. fays, He maj be 
ee preſoytero abſque ſeientia epiſcepi. 2 Roll, Air. 286, 
£ 44+ . l 3 
As to the other two points, the court ſtrongly inclined that he 
was a temporal officer as to the right of his biber; and that he 
might make a deputy, 


For the firſt were cited 18 E. 3. 27. 13 G. 70. 2 Cn, 
670. Pal. 379. Mar. 101. 1 Ra. 286. 2 Roll, Abr. :8;, | 
fl. 37. 2 Brownlow 11, 1 Lev. 75. 1 Vent. 143. 2 Ls, 
18, Salk. 536. Godb. 163. Old. Bendl. 142. 1 Lem. gi. 
Fitzh. Anhuity 40. Hugh's Parſon's Law 275. And when the 
f 943 } court were preſſed with their own authority in Townſend v. 
Thorpe, ante 776. they ſaid it was a haſty opinion, into which 
they were tranſported by the enormity of the caſe (2). 


v 
For the fecond were cited 1 Rell. Rep. 274. 2 Bag. (3 
Bult. 77. 2 Roll. Rep. 274. 9 Co. 48.) That a conftabk N 
may make a deputy: and the common diſtinction is between a 1 
judicial and a miniſterial officer, as a partſh-clerk certainly is. c 

(.) Vide Gaudye's caſe, 2 Brownl, 43. Pius v. Evans, poſt. 1163, 

Tarrant v. Haxby, 1 Burr. 367. S. P. 

Chapman verſ. Lamb. / 
Goods that are N trover for fourteen ſhirts, a night-gown, and cap, a caſe an 
«1605/4: Dear Ga was made for the opinion of the court. That the pl.ndll 5 
Ae 50 . arrived at Dover from Frange, and brought the goods with ha . 
2 Rarn. B. K. as his own wearing apparel, and not as merchandize, or fu on 
N 1.  fale; aud the deſendant ſeized them for non-payment of duty. top 
$. C. more full. 3 | of t 

Trever lies Ketelby for the plaintiff infiſted, that by 13 & 14 Car. 2. C. l. 


n 14. no goods are liable, but as ſuch ate imported as merchan 
carries hem dize, aud cited Vaugb. 165. 2 
away (2)- | | 
Reeve contra inſiſted, that the plaintiff is by this one import 4 
tion a merchant within the 12 Car. 2. c. 4. and that the en k 
teſt whether goods are import2d as merchandize is, whetbe 


they are ſuch as may be cxpoſed to ſale: at this rate every mt 


may import his own wine, or filks for all his family. He | wy 
F ELF: 8 1 F 3 (1 
5 5 has a B+ 1-4 414. 

(1) Tinker v. Pode, 5 Burr. 2657. S. P. | EY 


* 


Michaelmas Term 6 Geo. 2. 943 


the Attorney General inſiſted to ſpeak to, it, fo the court or- 
dered an ulterius concilium, though they inclined ſtrongly for the 
plaintiff, _ | | . 

And this term Mr. Attorney came into court, and ſaid that 
it being ſtated with negative words, that the goods were not im- 
ported as merchandize, it was too hard for him to maintain; 
but if it had ſtood only upon the words that he did not bring 
them in to ſell, he would have conteſted it. So the plainti 
had judgment. | 


Maud verſ. Branthwaite. 
8 defendant being in cuſtody, the plaintiff obtained Praflice. 


judgment. And inſtead of charging him in execution, 
whereby he would be intitled to his diſcharge on the Lords act; 
the plaintiff brought an action of debt upon the Judgment, and 
charged him in cuſtody. But on application to the court, when 
he had lain two terms after the judgment, the court diſcharged 
him on common bail, ſaying, It was a trick to deprive the de- [ 9441 
fcndant of the benefit of a merciful law (1). - 


8 
— . —«˖«ͤꝗ³ .-- 


0 (1) Yide Blandferd v. Foot, Coup. 75. 


Dominus Rex vey/. Inhabitantes de Eckerſhall. 


N order was made on 7 & 8 JV. 3. c. 29. for the pariſh at z * 4W N. 
large to repair the highways, the 6 d. in the pound levied ©+ 12 
on the inſhip not being ſufficient. And a certiorari being moved ho: TAN 
for, it was objected, that 3 & 4 V. & M. c. 12. had taken it Sn, 
away; to which it was of chr that this is an order founded 1 
on a fubſequent law, Sed per curiam, They muſt both be taken 179. No. 13, 
together: the rate muſt be made in aid of the inſhip, by virtue 3•8. | 


of the former law. So a certiorari was denied, 


Lewis ver /. Fog. N a 
At Niſi prius in Middleſex, coram Raymond Chief Juffice, 


N an action by the maſter for the defendant's dog's biting his Apprentice it : 


apprentice, per quod ſervitium amiſit the Chief Juſtice al- neſs for maſter in 
owed the apprentice to be a witneſs (1). 76th penn Pe 


(1) Dunſley v. Weſtbrown, ante Harding, ante 595. Cock v. Mor- 
A contra. But that the pre- than, poſt. 10549 | 

at decifion is law, vide Duel v. , 

Vol., II, | 


he. 


Hilary Term 


6 Georgii 2 Regis. In B. R. 


Robert Lord Raymond, Lord Cbigf Juſire. 


Sir Francis Page, Kut. 7 

Sir Edmund Probyn, Kut. bee 
William Lee, Ei, 

Sir Philip Yorke, Knt. Attorney General, 
Charles Talbot, %; Solicitor General. 


Dominus Rex ver/. Davis. 


Y 


- 
* 


Ha" cer to re- 


ö Habeas corpus was ted (without any affidavit) to r- 
2 —— move the defendant from Brecknock gaol to Hereford, do 


0 5 R. in Athoe's caſe, ante 553. that the adjacent Engliſh county has 4 


Lambert verſ. Branthwaite. 


The flvendumin EBT on bond: on it appeared to be teneri et frmim 
| x . chligari in wiginti hibris beende eidem Ricburdo Lambeſ. 
of the obligee. - And aſter verdict pro quer on non eft fuctum pleaded, it was ob 
a jected that there was no perſon to whom he was fail 10 
be bound, or to whom eidem can refer. 1 Lev. 235. But on 


authority of 3 Lev. 21. the judgment was allirmed. 


re- 

t0 
jon 
SJ 


bert. 
s ob- 


ut on 


: j | | l | 
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Dominus Rex ver, Moore. 


N inditment for perjury was removed by certiarari, and the Court vim obe 


defendant paid coſts for not going on to trial : the proſe- 8 


cutor afterwards moved to quaſh it, which the court refuſed, pay coſts en. 
unleſs he would ſubmit to pay coſts (1). Strange pro defendente. 12 


dictment. 
1 _ G IE 1 38 * 103. | 
(1) Jide Rex v. Webb, 3 Burr. 1469. | 25 | | 


A Prohibition was granted to a ſuit for theſe words, ſpoken what not » ſpi 
by one clergyman of another, © You are an old rogue and ritual defama- [| 
«K 2 raſcal, and a contemptible fellow, deſpiſed and hated by e very 27 


Kely. 107, | | 

4 body“ (1). Cumb. 253. 103. rd C. k 
| 2 E 1 

(1) Coxeter v. Parſons, Salk. Gibf. Cod. 1025. 2 Burn's Eccl, _ 
692. Hall v. Downes, Com. 309. Law 119. | > | 
| 51 [ 

Oliver ver/. Lawrence. | =_— 


A to anſwer the matter in an affidavit was diſcharged ws rule e 
on my motion, becauſe on the affirmation of a Quaker, anfveren 1 
and this is a criminal proſecution, Ante 441. 527. 872. Quaker. oy 


Jenys ver/. Fawler et al. 


At Guildhall, coram Raymond Chief Juſtice. 


N an action by the indorſee of a bill of exchange againſt the 1. accopter - 
[ acceptor, 1t was held not to be neceſſary, to prove he hand cannot ſet * 
of the drawer: and the plaintiff reſted on the proof of the ac- — 9 
ceptance. The defendant offered to prove it a forged bill, by e 


alling perſons who were acquainted with the hand of the drawer, 
and would ſwear they did not believe it to be his hand. But 
the Chief Juſtice 


would not admit this, from the danger to ne- 
pttable notes, and becauſe a man might with deſign write con- 
TUy to his uſual method. And he ſtrongly inclined, that even 
ual proof of forgery han not excuſe the defendants againſt . 


- their 


Be cap'. N excommunicato capiendo was quaſhed for incertainty bei 
Vide 9509s in cauſa defamationis ſiue convicii, which laſt 1s too looſe 2 


97] Launder ver/. Cripps. 


What a wh ILL in C. B. againſt an attorney, where the proceedings 


2 5 * the authority of which caſe the judgment was aſſirmed. 
4 * . 0 5 ' > 
Lockyer et al, werſ, Savage et al. In Scaccario. 
WE The child of HE plaintiffs brought a bill as aſiznees of a commiſſion of 


— freeman of Las- 


w in conf- ſonal eſtate which the bankrupt's wife's. father died polleſſed ol, 
be being a freeman of Landon. Sg 


* ons a6 and Freeman and his daughter, preyious to the marriage, ſhe had 


4 . * p cmd * - 3 . 
* 7 9 þ « = n N * py TR * N 
1 4 * 9 W's + "Jo e —_ - 4 * * * 7 T 7 q a * 
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3 
Hilary Term 6 Geo. 2. 
their own acceptance, which had given the bill a credit to the 


8 


> 


2 


ä 


— 


: ([.) Price v. Neale, 3 Burr. /on v. Lutwidge, ante 648, unlef 
Be, 1354 In Sab v. Chefter, 1 a diſtinQtion ariſes where the ac- 
Jen Rep. 654. acc. In Cooper v. tion is brought by the payee againſt 
Le Blanc, poſt. 1051. the inclina- the acceptor, (as that caſe ſeems 

tion of Lord Hardwicke's opinion to have been); and where it is 

was contra; and the opinion of brought by an indorſee for a valua- 
Lord Raymond himſelf in Miltin- ble conſideration as is the preſent. 


Dominus Rex verſ. Smith. 


„* 


word. Vide Liit. Dift. Strange pro defendente, 5 


* 


. 


| are on a day certain. And after judgment by default, the 
writ of inquiry was returnable at a general return, and this was 
objected on error. Strange contra inſiſted it was but a miſconti- 
nuance, and cured by 32 Hen. 8. c. 30. and 4 & 5 Ann. c. 16. 
and it was ſo determined Rex v. Epiſcopum Miden', ante 62. On 


os when of age bankruptcy againſt Norris, to have an account of the pcr- 


ent fortune bar | We rl 0 
berſelf of her * 13524 
rn The defendants inſiſted, that by articles between the bankrupt 


in conſideration of 40001, adranded by the father in bis Ui. 
time, releaſed her right to any farther demand out of the perſonal 
eſtate 3 and that the 4000 J. was ſettled to the uſe of the bank- 
rapt for life, but if he failed in the world, the truſtees were not 
to pay the produce to him, but apply it to the ſeparate mauite 
nannte of the wife and children. Tx | 2 * 


8 2 . 7 * wh a "yp of 
"oF, = ” * * 4 * 
| 5 . \ 
\ "= * 
c 17% 0 
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Upon the hearing two points were ruled, 1. That a child oe). 
full age might, for the conſideration of a preſent advancement, 
bar herſelf of the cuſtomary ſhare (1). And that it was fronget” © © 
in the caſe of a child who had a right, than in the caſe of an in- 5 
tended wife, which had been allowed. 2 Fern. 665. 2. That *** 2 
the proviſion for her maintenance in caſe the Lee 5 0 fected = bak. 
was againſt creditors; it not being a proviſion out of the band ill 
Ie Eſtate; but the ſettlement of her own fortune. Abr. 3 
Equ. Caf. 53s 54. And though it was objected, that the pro- 
fits were forfeited 1 * act which was to veſt the ſeparate right - - 
in the wife, viz. bankruptcy; and when two rights concur 
or eft diſpoſitio legis quam hominis (2) : yet'the court compared 
it to the caſe of a leaſe, where the leſſee is reſtrained from af- 
rn conſent of the leflor; and the allignment has al- 
ways been held to be void (3). 8 ng boos was dilmifſed with 


_ colts, — * 


— 


© 
= 
* = o 
; 7 - 
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— — —_— 


(1) But if the er oblige his band's covenant would be conſi- 
child to releaſe for the ſake of dered in equity as an abſolute re- 
maintenance it4s void, as a fraud * leaſe and extinguiſh the wife's 
upon the cuſtom. Heron v. Heron, right. 
2 Ae. 160, Fide Metcalf v. Ives, (2) See Tully v. Sparkes, ante 
14k, 63. that if the wife be under 867. and the caſes cited x. 1. 
age, and the huſband and ſhe, (3) Roe v. Galliers, 2 Im R. [4s ; 
in conſideration of a marriage 133. and ſee the caſes” ed -Y 
portion covenant to releaſe, the Cooke's Bank. Law: 3 6. 448. __ 
vife's orphanage ſhare, the huſ- | e 1 


6» 6 
2 bs, : + #3, 


ms 
2 


Eaſter Term 


N. B. The Lord Raymond dying the laft vacation, 
' there was no Chief Fuſtice this term, me 
Sir Francis Page, Knt. | ; 
Sir Edmund Probyn, Kt. : Tuſlices, 

William Lee, Z/q; . a 
Sir Philip Yorke, Kut. Attorney General, 
Charles Talbot, E/q; Solicitor General. 


Memorandum All writs were directed to Mr. Juſtice 
Page, and tefte in his ame. | 


——— —— — 


Caſe of the Borough of Calne in Wilts. 


— FFIDAVIT being made, that the ſteward who keeps 
A the publick books had refuſed to produce them at the cor- 
porate meeting, to enter the elections of their members ; a man- 

damus was granted to him, to attend with the books at the next 

corporate aſſembly (1). 


— 1 


— 


—— —_ — 


(1) Vide Rex v. Wildman, ante 879. 


F 
3 [ 949 ] Caſe of the Borough of Eveſham, 
1 HE cuſtom is to give 24 hours notice of an election: 


a mandamus was granted to chuſe a capital burgeſs. 5 
it was moved on the other ſide to fix a day, or that it 5 


. | 


2 | * 8 5 9 R rn +... R 4 
— n 3 n > 1.12 lis * — IS 0 dad tis be e * 9 4.4 £5 ie . * 
* W 9 raren * 
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don fix days notice. But the court would give no directions, 
laing they could not alter the conſtitution of the borough. | 


4 


Bader verſe. Weſtbrooke, 8555 n 
T was refufed to let the deſendant plead non afſumpſit, and a Flea double. 
tender (1). eee "a 5 1 


& 44.4 * e 8 " 
> ns ado a... ao i..adA &.Da 1 8 — 1 * 1 n © 


— % ' * 


(1) Macl:llan v. Howard, 4 all the caſes concerning pleading 

Term Rep. 194. Kay v. Patch, double under the ſtatute for the — 
27 Geo. 3. B. R. cited 16. S. P. amendment of the law collected. 
See alſo Jenkins v. Edwards, 5 5 Com. Dig. Pleader. (E. 2.) 

Term Rep. 97. But M Haley. v. Har- 388. | 

riſen, Barnes 360. ſeems contra See 


| Horne ver/. Buſhell. 
RROR was brought of a judgment in the Marſhalſea after affirmance _ 


U court, and error in law aſſigned, and the judgment af. no writ of e 
firmed. Then a writ of error coram vobis ; which the court ſaid I | 
could not be allowed without leave, and therefore held it no our motion. 


: Barn. B. R. 


Macarty ver/. Barrow. 


1 E defendant in January 1728. drew bills on Spain, 
which in March were returned proteſted for non-accept- ', Bern, B. R. 
ance; between the drawing and return he became a bankrupt : 251, 255+ 

and being ſued to execution as the drawer, he moved on yo * 4 
the act 5 Geo. 2. c. 30. f 7. to be diſchaged, it being a debt con- 151. com 


trated before his bankruptcy . 


Strange contra inſiſted, that this cauſe of action aroſe upon the 
non-acceptance and proteſt, which are both neceſſary to be 
werred in order to maintain the action, and the charges thereof 
are to be recovered, | | 1 


$4 per curiam, The principal is the drawing chg bills (1), and 
therefore he muſt be diſcharged. Quære tamen. | 


2 — 


— 


(1) The reaſon as given more the bills, and that the non-ac-_ 
folly in the other reports is, that ceptance &c. raiſes no debt, but 
tte debt is contracted . merely a notice to the drawer 

+ „„ 


— 


- 
* . 

— 4 

— : 
* 
- 
. | 949 
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| -* Eafter, Term 6 Geo. 2. 
chat che drawee” will not pay. 


Upon tbis principle it has been 
held, that if Vat of exchange 
be not accepted, an action will 
lie againſt the drawer before it 
is made payable. - Bright v. Pur- 
rier, Bull. L. N. P. + 24 Milford 


Vi. Mayer, Doug. 54. 3 ed. S. P. 


and that the indorſee of a pro- 


miſſory note may be diſcharged 
under an inſolvent act. (12 Geo, 


the authority of it recognized by 


3- 6. 23. f 21.) which takes plate 
before it becomes due. lm 
V. Leake, Coop. 22. The preſent 
caſe is more fully reported and 


Vilnot C. J. 3 V 15. and 
faid that the court held chat) 
Geo. 1, c. 31. extended to it. 
The point therefore appears to be 
ſettled, _ ee REA 


= ham 


2— 


Trinity Term 
6 Georgii 2 Regis. In B. R. 

No Chief Juſtice. ' 

Sir Francis Page, Kut. 

Sir Edmund Probyn, Ant. Fuſtices. 

William Lee, Efq; | 


Sir Philip Yorke, Knt. Attorney General. | 
Charles Talbot, //; Solicitor General. SEO 


A— ll. 


— 


Lechill werſs Sir Thomas Reynell. 


T was ruled that the election in amending, to pay coſts or , vets Proc. 5 


give an imparlance, was in the defendant, and not in the neg. 7%, 475. gy 
* * - . . | a 5 
Phutiff; and ſaid to be the practice of C. B. Comb, 53. act 


220, 363. 1 Kb. 375, 438. 
Dominus Rex ver/. Krat. 


T HE court refuſed to quaſh an Engli/h excommunicato capi- gcommunicats 
endo that was for flander or defamation, ſaying that was capiends. 
Vide ante 946. 


not uncertain as convicium was. 


- 


Between the Pariſhes of Lidney and Stroud in Glouceſter. 


PON a ſpecial order of feſſions it was ſtated, that a maid Poor. 
was hired- for a quarter of a year, and if ſhe and her 2 
alter liked one another, ſhe was to continue the whole year, Ed. 1740. p. 


211, . no 


173. Bott, by Coaſt, 2 all more full. 
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Trinity Term 6 Geo. 2. 
and have 3. for her year's wages: that ſhe ftaid the year 


and had her 3/. And this on debate was held'ns bent” 
ment (1). _ r — — — — — en 


9 ho. al” a. — 


unn. 


(%) Rex v. New In indir, Burr. nion of Fater J. that theſe cats 


/ 


for] 


Where z priſoner 
is removed from 
B. R. to C. B. 
there is no need 
in action of 

escape to ſhew a 
ee againſt 

im in C. B. 

2 Kely. 115, 

| Barn. B. R. 
£57. S. C. 
more full. 


S. C. 19. Rex v. Atherton, ib. have carried the matter as far a bat 
203. poſt. 118 2. Rex v. St. Ebbs, » pollible. Rex v. Ham, ib, 306, hy 


ib. 289, $. P. and wide the opi- to 
; | => cal 
Gambier verſ. Wright. * 
RROR of a judgment in C. B. in an action of eſcape y 
E againſt the warden of the Fleet: and the declaration (et put 
out, that William Witkinſsn being indebted to the plaintiff in out 
200 J. for goods fold and delivered, he ſued out a /atitat againſt 
him, by virtue whereof he was arreſted, and committed to the 
marſhal, from whence he was carried. by habeas corpus before 
Mr. J. Denton, a Judge of C. B. who committed him w the 
Fleet charged with the plaintiff's /atitat, and the plaintiff ſued ) 
him to judgment, and then the defendant permitted him to | 
eſcape. On Not guilty pleaded there was a, verdict and judg- ing; 
ment for the plaintiff, er COR 6 kit. 
5 2 
Serjeant Hawkins for the plaintiff in error argued, that the rut 
priſoner being in cuſtody of B. R. could not be taken from ict 
thence without ſome proceſs in C. B. which ought to be ſet out, Men! 
and without which the Ju4ge had no power to commit him. And ler 


iſ he was there illegally, the warden was in the right to let hun Fhic 


9 


„ 
1 * * 


* 


go. And he cited 1 Ro/l, Rep. 217, 276. Cro. Zl. 223. guilt 
31 H. 6, 10. Lyutw. 1468. Mo. 274. 2 Leun. 4. 2 3. 
62. Cro, El. 877. Cro. Face 394. Salk. 273, 700. 


Deniſen contra. In the cafe of a ſuperior court you will na 
preſume they act without juriſdiction, and the habeas corpus gate 
it. The plaintiff is a ſtranger to the other's writ, and thereſor 
not to be expected to ſet it out: all the precedents are in ths 
manner. Lev. Ent. 56. Vide 181, 194. 2 Brown, En. |þ 
14. Rob. Ent. 307. Lill. Ent. 157, 188, Bfides, this 
but error in proceſs, of which the warden can take no adi 
tage. 2 Saund, loo. 


The court ſtrongly inclined the declaration was well enough. 
but ordered an wterns; and this term I declining to argue i L 
the wal den, the judgment was athrmed of courſe. 5 
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ENDING error to reverſe an outlawry on me/ne proceſs, No bail in error 
the defendant in error moved to quaſh the writ, becauſe no 822 | 
bail was given. Sed per curiam, That is never done. till the out- , Born B. R. . 
awry is reverſed ; and then we take bail to appear to an original 286, #93.&.C, at 
to be brought within two terms. And ſo it was done in this "2 
ak (Tr ah . 


* th ee 3 Ms h— 


455 * 


2 PR —_ _— 


tt. 
_ — — * —_— 9 — _— », * 9 * ms. —_ 
— - 


(i) As this caſe is cited in 1 Wil. Barnard. 298. it faid that the 
4 it is ſaid that ſpecial bail was court refuſed to reverſe the out- 
put in upon error to reverſe the lawry till bail had juſtified. ide 
outlawry. and in the report in Serecold v. Hampſon, poſt. 1178. 


Dominus Rex ver/. Biddle et Taylor. [ 952 } 


Ms 3 0 > I” = FB =Y 


NFORMATION in the nature of a quo warrants for Where the de- 
to exerciſing the office of capital burgeſs of Eveſham, and charg- fendantconieſſes 


an uſurpation 


2) Sptember, and from thence inſiſts on an election. The pro- can be ge 
ſecutor replies as to the election. And on the trial a ſpecial ver- 2 Kely. 272. 
act is found; and as to the time confeſſed, he enters up judg- 2 Bun. B. R. 
ment of ouſter, according to the opinion given in the mayor of 23% 29 3ths 
Perry's caſe, ante 582. and the words of 9 Ann. c. 20.4 5. 8 
in lich warrant ſuch a judgment, where the defendant is adjudged 

gulty of an uſurpation. . | 


The defendant moved that all the judgment but that of à ca- 
«ur pro fine might be expunged; which the court ordered to be 


not ne, as the proper puniſhment tor his acting before duly elect- 
gare „ But ſaid it would be hard that a ſubſequent good election 
-fore ed be done away, as it would be by this judgment. They ; 


thi Wſlinzuiſhed it from Pender's caſe above, where he was guilty of 
dit fro guilt 
u ulurpation during all the time charged in the information, 


_ 


Horne wer. Booſey. 
* At Guildhall coram Page J. 


NE not the proper officer ſeized brand with: 

L not t y going with a per- Where a con- 
JJ mit, and carried it to the King's warehouſe, and on in- {nation inthe 
Ution in the Exchequer it was condemned. — and 


4 
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Where z priſoner 

is removed from 

B. R. to C. B. 

there is no need 

in action of 

escape to ſhew a 

ea againſt 
im in C. B. 

2 Kely. 115. 

* Burn. B. R. 

2 67. S. C. 


* 


manner. Lev. Ent. 56. Vide 181, 194. 2 Brown. Ent. 13. 
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and have 37. for her year's wages: that ſhe ſtaid the year ont 
and had her 3 J. And this on debate was held to be a ſettle 
ment (1). 3 — — —. 


„ _ .. 


(1) Rex v. New WWindfor, Burr. nion of Faſter J. that theſe caſey 
8. C. 19. Rex v. Atherton, ib. have carried the matter as far 25 
203. poſt. 1182. Rex v. S. Ebbs, poſſible. Rex v. Ham, ib. 306, 
ib. 289, S. P. and wide the opi- 


—— 


Gambier g. Wright, 


RROR of a judgment in C. B. in an action of eſcape 

againſt the warden of the Fleet, and the declaration ſet 
out, that William Witkinſen being indebted to the plaintiff in 
200 J. for goods fold and delivered, he ſued out a Jatitat againſt 
him, by virtue whereof he was arreſted, and committed to the 
marſhal, from whence he was carried. by habeas corpus before 
Mr. J. Denton, a Judge of C. B. who committed him w the 
Fleet charged with the plaintiff's /atitat, and the plaintiff ſucd 
him to judgment, and then the defendant” permitted him to 
eſcape. On Not guilty pleaded there was a, verdict and judg- 
ment for the plaintiſf. | r £5 TDI 


Serjeant Hawkins for the plaintiff in error argued, that the 
priſoner being in cuſtody of B. R. could not be taken from 
thence without ſome proceſs in C. B. which ought to be ſet out, 
and without which the Judge had no power to commit him. And 
if he was there illegally, the warden was in the right to let hum 
go. And he cited 1 Ro/l, Rep. 217, 276. Cro. El. 223. 
31 H. 6, 10. Lutw. 1468. Mo. 274. 2 Leon. 84. 2 Bul. 
62. Cro, El. 877. Cro. Fac. 394. Salk. 273, 700. 


Deniſen contra. In the cafe of a ſuperior court you will not 
preſume they act without juriſdiction, and the habeas corpus gate 
it. The plaintiff is a ſtranger to the other's writ, and theretore 
not to be expected to ſet it out: all the precedents are in ths 


14. Reb. Ent. 307. Lill. Ent. 157, 188. Beſides, this is 
but error in proceſs, of which the warden can take no ad- 
tage. 2 Saund. loo. 


* 


but ordered an v/terms; and this term I declining to argue it lar 
the warden, the judgment was athrmed of courſe. | 


The court ſtrongly inclined the declaration was well enough 
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obe brought within two terms. And ſo it was done in this 
ale (1). . 2 


r 


(1) As this caſe is cited in 1 V. Barnard. 298. it ſaid that the 
4 it is ſaid that ſpecial bail was court refuſed to reverſe the out- 
N in upon error to reverſe the lawry till bail had juſtified. Fide' 
alawry, and in the report in Serecold v. Hampſon, poſt. 1178. 


n 
* —_— * 1 _—_— 


— — — 


Dominus Rex verſ. Biddle et Taylor. 


NFORMATION in the nature of a que warrants for 
exerciſing the office of capital burgeſs of Eveſham, and charg- 
z u uſurpation from 20 Auguſt to the firſt day of Hilary term 
alt. The defendant confeſſes an uſurpation from 20 Aug to 
1 Sptember, and from thence infiſts on an election. The pro- 
autor replies as to the election. And on the trial a ſpecial ver- 
& is found; and as to the time confeſſed, he enters up judg- 
ſent of auler, according to the opinion given in the mayor of 
ams caſe, ante 582. and the words of 9 Ann. c. 20. f 5. 
uch warrant ſuch a judgment, where the defendant is adjudged 
uty of an uſurpation. | 


The defendant moved that all the judgment but that of a c- 

wr pro fine might be expunged ; which the court ordered to be 
me, as the proper puniſhment tor his acting before duly elect- 
% But ſaid it would be hard that a ſubſequent good election 
would be done away, as it would be by this judgment. They 
Kinzuiſhed it from Pender's caſe above, where he was guilty of 
A ulurpation during all the time charged in the information, 


1 


Horne werſ. Booſey. 
At Guildhall coram Page J. 
NE not the proper officer ſeized brandy going with a 1 


| mit, and carried it to the King's warehouſe, and on in- 
mation in the Exchequer it was condemned. + 


ENDING error to reverſe an outlawry on me/ne proc 55 No bail in error 
the defendant in error moved to quaſh the writ, becauſe no 2 | 
ul was given. Sed Per curiam, That is never done till the out- 2 Barn. B. R. 


in is reverſed; and then we take bail to appear to an original 286, 298. A G. 


- 


[952] 


Where the de- 
fendantconfeſſes 
an uſurpation 
for part of the 
time only, there 
can be no judg- 


238, 280, 316, l 
320. 8. C. and 
the note, 


Where a con- 
demnation in the 
Exchequer is 
concluſive and 


In where not, 


| Terlnity Term 6 Geo. 2. 


In trover Page J. held, that if a proper officer had ſeized, b 
would not examine the property in this action, for the owne 
ought to claim in the Exchequer: But he conſidered this as 
ſeizure by a ſtranger, the defendant being a tideſman, who coul 

not Enter a houſe without a writ of aſſiſtance and a peace office 

| the words of his warrant being ſo reſtrained ; and becauſe thi 
was not rightly in the King's warehouſe, he directed the ju 
pro quer. The jury found pro quer for brandy and caſks (7). 


85 


„ * 


(1) Vid Tinkler v. Poole, 3 Wil. 146. 5 Burr, 2657. S. C. ar 
Scott v. Shearman, 2 Black, 977. | | 


E 


1 


Michaelmas Term 


7 Georgii 2 Regis. In B. R. 


Nur term Sir Ph ilip Yorke was made Chief Fuſbice, 
and created à Peer, by the title of Baron Hard- 
wicke of Hardwicke in the county of Glouceſter. 


Sr Francis Page, Ant. 
dir Edmund Probyn, Kt. Juſticet. 
William Lee, E/q; 


Charles Talbot, E/q; Solicitor General. 


| 
— — 
EY :; 


—_— — — 


Dominus Rex verſ. Jocamb. 


HE cofrt held that a gui tam information is not to be X* 
quaſhed on motion (1). | | 


KY 


— 


(1) Reg. v. Potter, 4nd, $37; Nes v. Holmes, ib, 216. Garland © 
Lorton, pft. 1103, | 


Barfoot un. Reynolds et al, 


caded, that he was fervant to Reynolds the other defendant, and 
at the plaintiff having aſſaulted Ki 


3 Barnard. 32. 8. C. $1 K. 6. 16. 14 KH. 6. 24. 2 Roll, Abr. 546. Bro. 


228, no. 186. 
* p. 241. 10. 191. 2 Barn; B. R. 311, 323, 339» 8. . 


RE SP AS, affault and battery againſt A 1. and How the ſervant; 


bee, Reyulds pleaded fon afoul amb I ghd noob 


s maſter in his preſence, he maſter. 


a A 
n SE - who” 8 "oY 22 
w * un 4 * 


Foo ** Miichaelmas Term 7 Gen 3. 
22 in defence of his maſter ſtruck the plaintiff. And on demung 


the plea was held ill, for the aſſault on the maſter might be over, 
and the ſervant cannot ſtrike by way of revenge, but in order to 


prevent an injury; and the right way of pleading is, that the 1 

SEE J plaintiff would have beat the maſter, if the ſervant had not in. 
I 954 J kerpoſed, privt a bene licuits The plaintiff had judgment. ur 
5 Cowne - ver/.. Barry. pl 


What comes un- EBT a bond; the defendant ed ent be: Nie o 
n= ag 205 D fore — And it being 3 Nanu, the e lo 
7 Kely, 135- Court inclined to award a repleader, according to the caſe of Wii: te 
_ Merril v. Jocelyn, Trin. 13 Ann, But it being obſerved at an- 
WW other day, that the time of payment was only alleged under 
eee, a ſcilicet, the court held it a good plea on the act for amend- 
—_ ment of the law, as a payment before exhibiting: the bill; and 
then the iſſue joined was material. And the plaintiff had judg- 
ment. | THIS ps | 


Bates ver. Pettipher. 


| How the forty F H E defendant lived at Ayle/bury, and not having fourteen ho 
= _—— days notice of trial, moved to ſet aſide the verdict, upon ne 
= to becomputed an affidavit that it meaſured forry-two miles from London, aud 

as to noticeof paid for ſo many poſt, Toma 
E. 1 trial. B. R. : | 7 
"=p rc. On the 2 of the plaintiff it was ſworn, that it was compute 
== to be but thirty-three miles. Et per curiam, We muſt go by the 
AAAutſual computation; our rule was ancienter than theſe poſt mile, 
And conſequently reſpected the computation, before the erection 
1 of poſt miles, It was therefore held that the notice v 


. * . - 7 8 2 1 — ind 1 

s 2» | I EF UM 

v4 : (1) Oſgood V. Lyon, poſt, 1216. $. P. | del 

25 8 1 

: Bithop verſ Stacy. 7 

| DEN "8. | | 
Arg a ſpecial demurrer, and joinder, and ug, BP 

der ſpecial de- the plaintiff had leave to amend by the bill upon the fl gb 

. - murrer, 4 | 
eu. Ana this Wis granted upon devare (1). . 5 bo þ 


VB a Kal 121. 858 5 5 plea il 

(7 I Robinſen v. Paley, 1 686. amendment of 8 pl 
BY Burr. 321, and Rex v. Betts, ante demurrer upon the crown 6 
; x * : Cm 


4 ; 


* * * * N "op TY G 1 
4 an" 
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TER the fire of London, power was given to the city Leave given to 
to ſet out the publick markets, which was done in a very iaſpe& books. 
irate manner, and entered in their books. An ejectment 2 bounda- 
25 brought by the leſſee of one of the markets, wherein the 0 55 
oundaries were in queſtion. And it was moved on behalf f 
e plaintiff, to have liberty to inſpect the books, and take co- 453 1 
ies; which was granted. And the court compared it to the 


„ - 4 EY 


1 


. — <9". rs 


be aſe of court rolls, which are not conſidered as the evidence of 
the Wi lord, but in the nature of publick books, for the benefit of 'Y 
of e tenant as well as the lord (1). 72 71 . | 1 
an- 7 | * 


(1) Vide Rex v. The Fraternity 1223. and the caſes cited in the 


& / Heflmen in Newcaſtle, peſt, note. 
de 


% 


” 
* * 
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: 
- be. 1 —— — =; * 2 8 
— —_— — 
— 


— — — — 


Dominus Rex ver. Dempſon. 


5 RDER upon the father to maintain the ſon's wife, after pather nete 
a divorce a menſa et thoro for adultery, was quaſhed on the 2 to 2 
1 the King and Munden, Trin. ( Geo. 1. ante 190.) . 5 


vc not being a natural relation of the father. | e 
| 230. No. 187. 


2 Barn. B. R. 329. 364. 1 Bott by Conſt.324. pl, 40 


. 


j 
1 


Smith ver/ Smith. At Nifi prius. 
HE pla intiſf's inteſtate lodged at the defendant's houſe, 4 aw gift 


1 and had furniture and plate there, and was proved to have 2 
pid, chat whatever he brought into thoſe lodings he never in- not alter e 
led to take away, but gave directly to the defendant's wife. Neperche 

Ind now in trover for the goods which were there at the in- 

tate's death, it was ruled, that a parol gift, without ſome act 

&livery, would not alter the property, and that ſuch an act 

3 neceſſary to eſtabliſh a donatio cauſa mortis, Upon this 

mon it came to the queſtion, whether here was any delivery. 

nd to prove one, the defendant ſhewed, that the inteſtate, . 

den de went out of town, uſed to leave the key of his rooms 
th the defendant z and that was inſiſted to be ſuch a mixed | : 
"ion, that the law will adjudge the poſſeſſion to be in him | 
do has the right, And the Chiel Juſtice ruled it ſo, and the 

found for the deſeudant. 5 


ESSE K. 


DS 
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: ; £ a | Thomas et al ver /. Biſhop. | 


200 H E plaintiffs were indorſees of a bill of exchange draw 

; le ee from Scotland upon the defendant; in theſe words, « 4 
bim and e- thirty days fight pay to J. S. or order 290/. value received o 

_  exptedgenerally, © him, and place the ſame to account of the York Buildings com 
* « pany, as per advice from Gharles Mildmay. Te Mr. Hunp/ 

1 he Biſbop, caſhier of the York Buildings company, at their houl 
account of he © in Wincheſter flrect, London. Accepted 13 June 1732. 


2 Ben. B. .. H. Biſbop.” 
tg 2 5 a . : 15 
N 2 2. —. This bill not being paid, an action was brought againſt th 


defendant upon his acceptance. And the defendant proved 
L956 ] that the letter of advice was addreſſed to the company; And th 
4 . the bill being brought to their houſe, he was ordegkd to acce 

Ca 7 f. it, which he did in the ſame manner as he had accepted oth: 
88” bills. But Mr. J. Page, who tried the cauſe, directed the j: 


to find-for the plaintiff, which they did accordingly, 


Sr SW ANS = mat a 


C 6, J — + | | 
Fre ./- And now upon motion*for a new trial, the court held, th 


nerally, and not as ſervant to the company, to whoſe account h 8 
| had no right to charge it till actual payment by himſelf. An ® 
-Y this being an action by an indorſee, it would be of dangerou & 
A conſequence to trade, to admit of evidence atiſing from extrini 


_ circumſtances, as the letter of advice. And they aid, this a 1 

fered widely from the caſe of a bill addreſſed to the maſter, 

under-wrote by the ſervant; where undoubtedly the ferra 

would not be liable, but his acceptance would be confidered 
the act of his maſter, A bill of exchange is a contract b 

Cuſtom of merchante, and the whole of that contract muſt x 

_pear in writing. Now here is nothing in writing to bind 

company, nor can any action be maintained againſt them ups 

the bill; for the addition of caſhier to the defendant's name 

only to denote the perſon with more certainty, and the 1s 

Buildings houſe is only to inform the order, where the dravet 

to be found; and the direction whoſe account to place it © 

(for the uſe of the drawee only. And they compared it w 
ſe in Carth. 5. 2 Vent. 307. where a bill was drawn pa 

to Price, for the uſe of Calvert, and held that the legal proper 

was in Price, which is ſtronger than the preſent calc. 

| ſaid it might be otherwiſe if the action had been by 7- ON, 

. was privy to the tranſaction, and it had appeared he tens 

the bill as a bill on the company. Bat this plainuf bez 

+ ſtranger, they could not conſider thoſe circumſtances. The pi 

tilfs had their judgment. Strange pro def ” 
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O HN Hyanaſton, Eſq; made his will, and two perſons ex- The fpldtual * _ 
ecutors, and left the refidue of his perſonal eſtate to his 9 
youngeſt ſan Edward. The executors renounced, and the re- appraiferent ee 
iduary legatee moved for a maridamus, to be admitted to prove fore granting sa- 
the will, and have adminiſtration with the will annexed. And — 5 

z rule was made to ſhew cauſe, At the day it was inſiſted on, annexed. 
that this caſe differed ® from Lord Londonderrys, Hil. 3 Gea. ante * 2 
$;7, where the commiſſion of appraiſement was ſet up againſt 3 Bac. Abs, 58,  _ # 
the immediate grant of a probate, . which the ſtatute 21 H. 8, S. 6. 
c. 5, requires ſhall be without any fruſtratory delay. And the [ 957 11 
ordinary has no election there; whereas in the preſent caſe he hs | 
is not bound to grant the adminiſtration to the reſiduary legatee, 

none of the ſtatutes mentioning him; on the contrary the 21 H. 

8, c. 5, which takes notice of the renunciation of exe- 
eutors, leaves the matter to the election of the ordinary, ; 
And of this opinion was the court, who ſaid, if the commiſſion Ante 85% 
of appraiſement was 4 gravamen, it would be proper matter of 


* , 7. i 
” 1 


ti appeal ; but they could not break into the practice of the court Ig 
0 below. And Lord Hardwicke mentioned a caſe in chancery be- 
45 fore Lord Macclesfield, between Wheeler and The Archbiſhop of 


, where it was held, that theſe ſort of adminiſtrations _ _— 
ue not within the ſtatute of Diſtributions, which brings it to _ 
dnith's caſe, Hil. 4 Geo. 2. (ante 892.) where a mandamus to - __ 
grant adminiſtration durante minori etate of an executor, to the 3 
father of the executor, was refuſed ; becauſe there was no law _ 
obliging the ſpiritual court ſo to do. The rule for a mandamus 


= vas diſcharged, Strange pro Kynaſlon. 

Ruding ver/. Newell. ; 
2 Nan action for a falſe return to a mandamus, the queſtion Su ee, 
to was, whether the office of regiſter to the archdeacon had —— 1 
"2 been uſually granted for three lives. And in order to prove the ve given n , 
to, tage, it was offered to be given in evidence, that other arch. dens, "- + 
ot ns in the ſame dioceſe Rag made grants for three lives, as . 

aral tte plaintiff's grant was. But the Chief Juſtice refuſed to ad- 

open nit this evidence; and compared it to the caſe of cuſtomaryx 


Amors. where the cuſtoms of other manors ate never allowed, 2 | 
fn dee pt in the North of England, where they are conſidered ag Ante 668, , 
laws, and an evidence of the law of the country (1). — EY | 


the note, 
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| Darby verſe Wilkins. 
Money due by Bond was conditioned to pay 1 ool. by ſeveral inſtalments; 
2 i - and the firſt payment not being made, the bond wag put 


ip, but not s in ſuit. The defendant before judgment moved to bring in the 
Gay the plaintiff firſt payment with intereſt and coſts; which the plaintiff was 
— undes Bis. willing to accept, but infiſted, that as the bond was forfeited, 
_ he had a right to ſign his judgment; and ſubmitted to be bound 
by rule, not to take execution for more than was at preſent due, 

till another payment ſhould accrue. The defendant on the other 

hand inſiſted, that by 4 Ann. c. 16. he was at liberty to bring 
[ 958] in the money at any time pending the action. Sed per curiam, 
205 That plainly relates to the caſe of bringing in all the money re. 
ſerved by the condition, becauſe it ſays the ED ſhall be abſolute] 


* Ante 814. diſcharged. However within the equity of that ſtatute it has been 


allowed to bring in the money due on the inſtalments. But then 
it is reaſonable, we ſhould take care not to prejudice the plain. 
tif, who will have a legal advantage by ſigning judgment, 
Therefore let him ſign his judgment (1), but not to take out ex- 
ecution, until the payments become due. . 


N. B. Mich. 11 Geo. 2. Lucas v. London, Held, paying all 
the paſt inſlalments with intereft and coſts, ſufficient ; and money 
not yet due, ordered out of court, to the party who brought it in, 


_— X. — 


— 


(1). 44%, xdminiftrator, v. Horch, Borner 288. biaher cums 


Gore ver /. Gore. 
Whata good ex- Caſe was ſent from Chancery to the King's Bench, where- 
en. in it was ſtated, that William Gore being ſeiſed in fee, de- 


10 Mod. 50x. viſed to truſtees and their heirs, to the uſe of the truſtees for 
9 Mod. 4. 500 years, to raiſe younger childrens” fortunes and pay debts (1), 
4 En. E u. and after the determination of that eſtate, then to the firſt and 
22 2 Every other ſon of Thomas Gore, the deviſor's eldeſt ſon, in til 
2 Eq. Ca. male, remainder to Edward Gore his ſecond ſon (and in bein] 
339. Fl 4a. im tail male, wich remainders over. That at the death of 

deviſor, Thomas Gore had no ſon, but ſince his deceaſe the de- 
ſendant was born. And upon this the queſtion was, w 
the firſt ſon of Thomas Gore could take this eſtate by way of er- 


— 


1 


— 


8 (1) There was alſo a truſt to pay an annuity of 500. to 7:6 
for life. 


el 
tl 
ec 
d 
tl 


| Michaelmas Term 7 Geo. 2. 155 555 


deviſe; for it was agreed, it could not enure to him by 
way of contingent remainder, there being no eſtate of freehold 
to ſupport it. | | „ 


This caſe was argued in Chief Juſtice Pratt's time at his pur he, 
chamber before him and the three Judges. And they certified % the counſel 
their opinions to Lord Macclesfield, that it was not a good ex- Al. 8 RN 254+ + 
ecutory deviſe, becauſe it might ſubſiſt forty weeks after the See dio 2 f. 
death of Thomas Gore, and they were not for going a day farther Was. 28. 


than a life in being (2). 


The Chancellor not being ſatisfied with this opinion, refuſed 
to decree accordingly. And he being ſucceeded by Lord King, 
the caſe was ſent back to B. R. (3). And now they were una- 
nimouſly of opinion; that it was a good executory deviſe, and 
that a convenient time after the life was to be allowed, accord- 
ing to the caſe of Lloyd v. Cary, in Show. Parl. Cafes (4). And 
this neceſſarily being to ariſe within nine months after the death 
of Thomas, there was no danger of a perpetuity. And this be- 
ing certified, the cauſe was ſet down before Lord Talbet after 
Trinity term 1734 (a), who declared his agreeing in opinion 0 Ade x Ade: 
vith the laſt certificate, and made his decree accordingly (5). (b. 6.) 370.n. 


"i T Han FR. Od. Ei 0. LO 


——— 


1 — —ͤ— 


(2) The ground upon which (4) Lord Raymond was allo of 
this opinion of its not being a this opinion. 2 F. Vn. 63. 
good executory deviſe was found- 2 Kel. 257. 

ed, is lated in P. Vt. 63, to (5) An executory deviſe li- 
be, «that it was not to take mited to take effect within 21 
Place till after the determination years after a life or lives in being, 
or 500 years. ide alſo 2 Key. is good. 2 Black. Com. 174. 
236, 237. Fearne on Cont, Rem. Vide Fearne's Eſſay on Contingent 


e· zed. 315, 316, Remainders, 3 ed. 318. 406. Doe | 

* (ide Utterſon v. Vernon, 3 v. Fonnereau, and the notes, Doug. 1 

* Term Nep. 539. 4 Term Rep. 487. 1 P. Wms. 98. Coxe's eddi. 

). $70. where this was done likewiſe. tion, for the ſeveral caſes and eee e 

nd Aiſtinctions upon this ſubject. OY 

ail , f K 3 ; 

g) . 

the 8 
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her | 
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; bail is required 
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Hilary Term 
7 Georgii 2 Regis. In B. R. 


Philip Zord Hardwicke, Lord Chief Fuflice, 


Sir Francis Page, Kut. 

Sir Edmund Probyn, At. vue, 

William Lee, EV: | 
. John Willes, Ei; Attorney General. 

Dudley Ryder, E/q; Solicitor General. 


_—  — — —_— — 


Deſbordes ver/. Horſey. 


HE condition of a bond was for the payment of 500/. at 
ſuch a day, being the ſame ſum mentioned in certain in- 
on error. > dcntures of ſuch a date, And error being brought, the plaintiff 
| * a in error would have been excuſed from giving bail, becauſe the 
n Kely, 181. words of 3 Jac. 1. c. 8. are, bonds for 2 of money only, 
Ss whereas this was rather a bond for performance of covenants. 

But the court held, that bail ought to be given; for the materia 
part of the condition was the payment of 500/. and the other 
words were only added to ſhew they were not diſtinct debts, but 


only different ſecurities for the ſame, Ante 476. Throle v. 
Vaughan, peſt. 1 90s 


Upon what bonds 


Hilary Term 7 Geo. 2. 800 | 


4 


. Jefferies ver. Dyſon. At Guildhall, 


N treſpaſs for meſne profits the plaintiff offered a recovery in Where judgment 
ejectment againſt the caſual ejector, upon which no writ of 2238 8 


poſſeſſion had iſſued. And when the defendant would have title may de 
gone into the title, inſiſted he was eſtopped by the judgment. #5 * 
eſtoppel, if the preſent defendant had been made a defendant in 

the ejectment, and the verdict againſt him; yet this judgment, 

to which he was no party or privy, could be none; and there- 

fore admitted the defendant to controvert the title (1). 


3 


(1) Sed vide Decofia v. Atkins, a time longer than what is con- 
Hil, 4 Geo. 2. coram Eyre C. J. that tained in the demiſe. Bull, L. 
the tenant in poſſeſſion cannot con- V. P. 87. See alſo Alis v. 
trovert the plaintiff's title, unleſs Parkin, 2 Burr. 665. Barnes 
the latter goes for the profits for 472. Bull. L. N. P. 87. 8. C. 


Law verſ. Law. 


and before the plaintiff _— moved to withdfaw this plea, 2 


and plead the ſtatute of 5 E. 6. c. 16. fgainſt the ſale of offices. 2 Barn. B. R. 
dd per curiam, That is never done, but in order to plead the NN he. . 
general iſſue; not to ſubſtitute one ſpecial plea in the room of yu, 248. 8. C. 

mother. So the motion was denied (1). Fide Trin. 5 Geo. 2. 

(ante 96. Meard v. Philips) where the general iſſue was waived, 

and leave given to plead double. 


ds, 


1) Hare v. Lloyd, 1 Term R Prout 4 Dewar, ib. . 
a. Robert * ps” 


Clews verſe Bathurſt. At Nifi prius in Midd. 


—— HH > ww CO. rw 00 


CTION for malicicuſly procuring the plaintiff's wife to gentence in 8 
1 exhibit articles of the peace againſt him, and for living cauſe of ma 
with her in adultery. The plaintiff proved a marriage, by the 2 me 
on and a woman, and alſo the conſummation, To encoun- Ann. 11. 18, 
= which, the defendant produced a ſentence of the conſiſtory 143. 8. C. 
. of London in a cauſe of jactitation of marriage brought by 
woman againſt the plaintiff, wherein ſhe was declared free 


— 


D upon a bond conditioned for payment of money at a Cannot withdraw - 
future day. The defendant pleaded Paymens at the day: ſpecial plea, but 


in 
But the Chief Juſtice held, that though it would have been an ar 7g nga 


= 456, 
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from all contract, and perpetual filence impoſed upon the plain. 
tif. Which ſentence was pronounced fince ifſue joined in this 
cauſe. And the Chief Juſtice ruled this to be concluſive evi. 
dence, till reverfed by appeal. And the plaintiff was called. 
And a few days afterwards at Guildhall, in another cauſe, 


. + Dacoſta and Villa Real. 


T7 HICH was an action upon a contract of marriage ge- 
| verba de futuro, brought by the gentleman againſt the 
lady, who pleaded nn aſſumpit. When the plaintiff had opened 
his caſe, the defendant offered in evidence a ſentence of the 
ſpiritual court in a cauſe of contract, where the Judge had pro- 
nounced againſt the ſuit for a ſolemnization in the face of the 
church, and declared Mrs. Villa Real free from all contra, 
And the Chief Juſtice held this to be proper and concluſive evi- 
dence on non aſſumpſit; that it was a cauſe within their juriſ- 
diction, though the contract was per verba de futuro, and though 
the ſuit there is divers intuitu, being for a ſpecifick performance, 


M. 11 Geo. 2. 28 far as admonition will go, and this for damages. Yet Con- / 

in tract or No contract is the point in iſſue in both. And the 
Chu 7 e bel plaintiff was nonſuit. | | 

- ſuch @ ſentence ys 15 

e and The caſes cited were, Salk. 437. 290. 6 Mod. 155. Carth, f 

evidence of fraud 225. 7 Ed. 2. 223. 2 Lev. 15. 4 Co. Bunton's caſe; and f 

or colluſion in . Burroughs Y. Jemino in Cane (ante 733.) and Hatfield v. Hat | 

Vis or Held in the Houſe of Lords in 1725, where on an appeal from b 

this caſe” Amb. 4reland the caſe was, that a woman brought a bill againſt her n 

763. ſuppoſed huſband's ſon by a former wiſe: he inſiſted ſhe never v d 

Harg, Trac married to his father, but to one Porter, whoſe marriage wit t 

her was proved, and a releaſe from him. She -upon this ſued 0 

Porter in the ſpiritual court in a jactitation cauſe, and obrained f 

ſentence againſt him, and then made that her caſe in Chancery, a 

where it was held to be concluſive evidence. And the opinion 0 

was affirmed here upon appeal (1). { 

a 

3 i en” 3 SH f 

(1) In addition to theſe caſes mined ex direcbo, Robin's caſe, in le 

#, wide Rex v. Vincent, ante 481. C. B. 1760, Bull. L. N. P. 20. w 

; Dutcheſs of King flon's caſe, Amb. et ſeq. Robins v. Crutchley, 2 Wi. W 

756. and the caſes there cited 122. 127. Cg v. Salle Ye 

Brownfword v. Edwards, 2 lex. Term Rep. 639. Hilliard's cat, th 

243. But to be concluſive, Caf, temp. Hard. 313. co 

the matter of it muſt. be deter- . pa 

: | wi 


* 
+> 
* 
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Morſe verſ. Roach et ar. In Cane. 


EFORE the year 1718 the method was to deliver out a Spiritual court 
B will of land to be proved at trials, or on commiſſions, upon „ ern 
ſecurity. Since that, the regiſters have refuſed to deliver out 8. —— 

the will, but inſiſt upon being paid for attending with it; and | 
where it was wanted at a diſtance, their demands run very 

high. In this cauſe an order was made (upon producing three 

precedents) that it ſhould be delivered out on ſecurity; it being 


2 bill brought by creditors and legatees, who were not likely to 
ſuppreſs.it (1). | 


- 
þ Fo ——— 


ts ha —” 


(1) Frederick v. Amſeombe, 1 All. 627. 8. P. 


— 


Forſter verſe Graham. | CE C 962 15 0 


RROR of a judgment in B. R. in Ireland in an eject- gontruttion 
E ment there brought on the demiſe of Arthur Earl of Angle- upon a 8 
fy for lands in the county of Meath, and upon Not guilty pleaded 72 K. 
2 trial at bar is had, and the jury find this ſpecial verdict. 341. 428. 8. C. 


r Rn. e - 


That 13 May 1701, James late Earl of Angleſey was ſeiſed in 
fee of the premiſſes in queſtion, and being ſo ſeiſed, he on 14 | 
May 1701, made his will in writing, whereby he deviſed all "Xl 
his lands in Ireland to Fohn Lord e e Arthur Anneſley J 
his brother, and Mr. J. Cote, and their heirs, in truſt for pay- 
ment of his debts, and after payment thereof, then in truſt for 
Arthur Anneſley for life, and after his deceaſe in truſt for and to 
the uſe of his firſt and every other ſon in tail male, and for want 
of ſuch iſſue then in truſt for Richard Lord Altham his uncle | | 
for life, remainder to his firſt and every other ſon in tail male; R | 
and for want of ſuch iſſue then in truſt for and to the uſe of 
Charles Anneſley his uncle for life, remainder to his firſt and'other 
ſons in tail male; remainder to his own right heirs. Then he 
appoints the truſtees, towards raiſing money to pay debts, to let 
the premiſſes for thirty-one years in poſſeſſion and reverſion, re- 
(crving the beſt yearly rent; and that after payment of his debts, 
whoever ſhould become ſeiſed of the premiſſes by virtue of his 
will, might make a thirty-one years leaſe, reſerving the beſt 
yearly rent, 'Then they find, that Richard Lord Altham died in 
the life-time of the deviſor, who 23 November 1701, made a 
codicil, wherein he recites his will, and a deſign to alter ſome 
part thereof, and that the codicil ſhall be taken as part of his 
vill; and declares he does not intend to alter his will, except 40 
| Tx ; 


SAA 
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| the particulars expreſſed, but the ſame ſhould remain in all other | 
reſpects- Then he deviſes his lands in England and Wales to 
the former truſtees, for payment of debts, and afterwards to the 
uſe of Arthur Anneſley for life, remainder to his firſt and other 
ſons in tail male, the remainder to go to ſuch perſons, and with 
ſuch powers, as by my will are deviſed, And as to his lands in the 
county of Meath, he deviſes to them to Arthur Lord Altham for 
life, and after his deceaſe to his firſt and other ſons in tail nale, 
remainder to the daughters of Lord Altbam, and for want of 
any iſſue, to his brother Anneſley ſor life, remainder to his "firſt 
and other ſons in tail male, and for want of ſuch iffue, he re. 
tnainder to go to the ſame perſons, and with and under the ſame 
powers, as my ſaid other gſtate deviſed to him as aforeſaid is appointed 
to go. He further appoints, that Lord Alibam ſhould enjoy free 
| from his Counteſs's jointure ; and if affected thereby, he ap- 
I 953 ] points other eſtates to be a ſatisfaction. And then having re- 
| publiſhed his will, he died 18 January 1701. That upon his 
death Arthur Lord Altham, the ſon of Richard in the will 
named, entered and was ſeiſed, prout lex poſtulat, and being ſo 
ſeiſed, 27 Auguſt 1708, by indenture demiſed the premiſſes to 
Andrew Caldwell for thirty-one years at 601. per annum, which 
was the beſt yearly rent that could be got; that Caldwell entered 
and was poſſeſſed, and 1 December 1727, Arthur Lord Althan 
died without iſſue, and that the leſſor of the plaintiff is the per- 
ſon called Arthur Anncſley in the will and codicil, and that he 
entered and made the leaſe to the plaintiff, who entered and was 
poſſeſſed, till ejected by the defendant. But whether by the 
will and codicil Arthur Lord Altham had power to make the leaſe 
+ for thirty-one years, to continue in force after his death, is the 
doubt of the jury, on which they pray the advice of the court. 
And if he had ſuch power, they find for the defendant ; if not, 
for the plaintiff, 


— _, — 


Aſter ſeveral arguments in Ireland the court was of opinion, 
that Lord A/tham had power to make the leaſe to continue after 
his death, and conſequently gave judgment for the defendant, 
And error being brought in B. R. in England, the general ci. or 

rors are aſſigned, and in null gt erratum pleaded, 


Fazakerley pro quer in errore argued, that Lord Altham being 
a bare tenant for life, could make no ſuch leaſe, without ex 
words giving him ſuch a power. And that the court was net mi 
to conſider the reaſonableneſs of the power, but whether in fd 
it is given to him. However this might be upon the will, where 
| the power is generally given to all who ſhall become ſeiſed; J 
bag this muſt be conſidered upon the codicil, in which he makes ® 
end of the proviſion he intended for Lord Alilam and bis "7 


das +> Abi a 1 
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male and female, and goes on to limit the eſtate to other 
branches, before he makes any mention of the power. And 
when he takes notice of it, it is by adding it to the laſt re- 
mainders | f ; 


As it food upon the will, he made his brother the firſt taker, 
and therefore might think proper to give him the power ; but 
he might not care to intruſt it with Lord A/tham, when by the 
codicil he puts his own brother behind him : and the changing 
his place, by making him the firſt taker, was a ſufficient benefit, 
without addition of the power, | 


upon the remainder-men, and finally upon the right heirs of the 
deriſor. He therefore contended that the leaſe fell with Lord 
Aitham, who died in December 1727, by which the eſtate came 
clear to the leflor of the plaintiff, and that the judgment againſt 
him was erroneous, and ought to be reverſed. 


Strange contra argued, that the judgment in Ireland is right 
and ought to be afhrmed ; 


The queſtion-upon which this is to turn, is ſtated in the con» 
cluſion of the ſpecial verdict, and is, whether the leaſe for thirty- 
one years made by Arthur Lord Altham, reſerving the beſt im- 
pw mo that could be got, has in law any continuance after 

ea 


And this depends upon the conſtruction of the will and co- 
dicil together, by which I ſhall inſiſt, firſt, that it appears to 
be the intent of the deviſor, to give him a power to make ſuch 
__ And ſecondly, that he has uſed words proper for that 
purpole. os | 


On the one hand I admit, that barely as tenant for life he 
could have no ſuch power, but we muſt look for it in the will 
or codicil, And on the other hand it muſt be admitted to me, 
"_ both make but one will, and ſo the deviſor has de» 

R 


nnen nn, 


eing | 

peels By the will (which takes in all the 1ri/b eſtate) the deviſor li- 
; * mits the premiſſes, after payment of debts, to his brothzr Arthur 
| 


life, remainder to his ſons in tail male, remainder to Richard 


5 remainder to his ifſue male, and for want of ſuch ifſue to 
as; Charles Anneſley for life, and after his deceaſe to his 


And 


in tail male, remainder to the right heirs of the deviſor, . 


That theſe powers are to be conſtrued ſtrictly, being clogs | 


[964]. 


Lord Altham (the father of him who made the leaſe) for life, | 


[96]. 


become ſeiſed of the premiſſes, might make a thirty-one years 
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And then come the words of the power, that whoever ſhoult 


leaſe, reſerving the beſt improved rent. 


As it ſtands therefore upon the will, it is plain he intended 
to exclude no one who ſhould be ſeiſed from this power of 
making leaſes, but gives it as well to the tenants for life as 
their iſſue in tail. And it is not a power perſonal to the deviſces 
named, but a power that is to run with the land, in whoſe hands 
ſoever it ſhould come. Thus it ſtands upon the will. 


Conſider what alteration is made by the codicil. By that it is 
ou he intended a benefit to Lord A/tham, and not to abridge 

is power. For whereas by the will he could take only in re- 
mainder after the life eſtate of the preſent earl, and the ex- 
tinction of an eſtate in tail male in his iſſue : he now makes him 
the firſt taker of this part of the 1r:/þ eſtate, and deviſes the 
ſame to him in poſſeſſion. He exonerates this eſtate from the 
payment of debts, to which it was ſubject by the will: and ap- 
points ſatisfaCtion to be made out of his other eſtate, if his lady's 
jointure ſhould affect this. He likewiſe gives this eſtate: to the 
iſſue ſemale of Lord A/tham, which is more than he did even 
for his own brother, or any body elſe. From all which it is 
natural to imagine, he did not intend to extinguiſh this power 
as to the firſt deviſces and their iſſue, and leave it only in 
Charles Anneſley his uncle, who can claim only under a remote 
remainder. | 


And to ſupport ſuch a conſtruction, one would be led to en- 
pect an expreſs extinguiſhment of the power. But of this there 
is no pretence. All that is contended for is, that he has omitted 
it in the firſt part of the clauſe, which deviſes it to Lord Althen 
and his iſſue and to the preſent earl and his iſſue male; and has 
introduced it only at laſt, where he refers for the ſubſequent rc. 
mainders to what is contained in his will, which perſons areto 
take the eſtate with and under the powers in the will. But 3 
this is very unnatural and abſurd, ſo it is directly contrary 0 
the words, and the legal and natural conſtruction of them. He 
introduces the codicil, with declaring that his will ſhall ſtand in 
all particulars, not altered by the codicil. He ratifies and col. 
firms the unaltered parts, and republiſhes his will, ſubject on 
to the alterations. So that as he only tranſpoſes the place of 
Lord Altbam, and makes him to take in poſſeſſion inſtead of re 
mainder, I apprehend the power would have ſubſiſted in hin. 
if there had been no notice taken of it in the codicil. For ober. 
wiſe his will does not ſtand as to all the particulars un 


the codicil, But ſo far is he from deſigning to take Mt 


| Hilary. Term 7 Geo. 24. 


power, that he takes notice of it in every part of the codicil, and 
eren extends it to lands that were not comprized in his will, 
which are the lands in England and Wales. - Thoſe he limits to 
the preſent earl and his iſſue, © and for want thereof, the remain- 
«© der to go to ſuch perfons, and with ſuch powers, as are mentioned 
© in his will, He adds the ſame words to the devife of the 
Kildare eſtate, and likewiſe to the deviſe of the premiſſes in 
queſtion, 4] 775 5 | | 


The plain meaning of the words, is a, 


© Whereas by the will I have appoined H. to take before B. 
© I now appoint B. to take before A. with remainder to C. as 
© before, and under the ſame power.“ Which words with and 
under the ſame power, muſt in conſtruction extend to the whole, 
according to ſeveral authorities. 1 Sid. 312. Ferrers v. New- 
ten, it is there laid down as a general rule, that words in the 
© beginning or end of the ſentence run through the whole and 
© govern all, but the words in the middle refer ad media tam 
tum! as if a leaſe for life be made to A. remainder to B. for 
life, rendring rent, the reſervation extends to both; but if it 
had been to A. for life rendring rent, remainder to B, the reſer- 
ration would not have extended to the laſt, The ſame rule is 
likewiſe laid down in 1 Sid. 328. 1 Saund. 58. and Hob. 276. 
80 in 10 Co. 106. Humphrey Lofield's caſe, A. demiſed to B. a 
cellar for one year, and if at the end of the year both parties 
ſhould be willing to continue it for any longer time, then B, 
was to hold over for the term of three years then next following, 
rendring to A. 40s. yearly during the term. It was objected in 
an action for the firſt year's rent, that the reſervation was only 
for the contingent intereſt of three years, and neither party had 
luffered that to ariſe; and it was only during the ſaid term in 
the ſingular number, which could refer only to the laſt antece- 
dent, which was the term of three years. But the court held, 
that the reſervation went to the whole, and the proper place of 
t was after the limitation of all the eſtates. And therefore if 
a man lets lands to A. ſor life, remainder to B. and the heirs of 
lis body, and for default of ſuch iſſue remainder to D. in tail, 


or for life, rendring rent, this reſervation ſhall extend to all the 
ellaies before, | | 


In the caſe at bar the words are uſed at the cloſe of the ſen- 
tence to this effect, I give my eſtate in Meath to Lord Altbam 
for life, remainder to his firſt and other ſons, remainder to B, 
n tail, remainder to C. with a power to make leaſes for thirty» 
one years.” Which laſt words, according to the authorities cited, 
vill extend the power to every one of the eſtates, | I 

; [ 
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uſed a word with regard to the power, that he has not uſed 23 


under ſuch a power, The conſtruction of which is, that he 
ſhall have the eſtate with the power to exerciſe it himſc}, 


before. 
the remainder-man; I rather take it to be for his benefit, there 


likely to keep the eſtate in heart, than where their intereſt de- 


to the plain intention of the deviſor, to ſay, that Lord Althon, 


power to the laſt remainder man, eſpecially as the word under i 


Hilary Term 5 Geo. 2. 
| Tt is obſervable, that in the deviſe of the Meath eftate, he hay 
to the Engli/bror Kildare eſtate, and that is the word und:r 


He gives thoſe eſtates to the remainder-man with the power of 
making leaſes; but zhis is given to the remainder-man with and 


and under and ſubjeft to the exerciſe of it by thoſe who went 


T can by no means admit this to be a power that prejudice 


being no room to take a fine, but a direction to reſerve the beſt 
improved rent; and tenants for a certain term of years are more 


pends on another's life. 


. What therefore we muſt inſiſt upon is, that the power is wel 
raiſed by the will, and muſt ſubſiſt, if not extinguiſhed by the 
codicil; that the codicil is ſo far from extinguiſhing, that it takes 
notice of, and confirms it : and that it is abſurd, and contrary 


his own brother, the leſſor of the plaintiff, and their iſſue (for 
whom he has ſhewn the greateſt regard by placing them firſt in 
his will) ſhall have no power, and that it ſubſiſts only for the 
benefit of Charles Anneſley the moſt remote remainder man in 
the will. . £ 


Et per curiam, We muſt take the will and codicil together, 
and upon both it is plain he only intended to alter the order of 
taking, and to exonerate this eſtate from the debts, to which it 
was ſubjected by the will. There is no neceſſity to confine this 


uſed with regard to theſe lands and no other. 


An ulterius concilium was granted. But no body appearing on 
the part oſ the plaintiff in error, to argue it: the judgment wa 
afterwards afirmed without further debate, | 


Eaſter Term 
7 Georgii 2. Regis. In B. K. 


Philip Lord Hardwicke, Lord Chief Fuffice. 
Sir Francis Page, Ant. 5 

Sir Edmund Probyn, Ant. RE 
William Lee, EG 70 
John Willes, Ey; Attorney General. 

Dudley Ryder, Eq; Solicitor General. 
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Dominus Rex ver/. Gibſon, | 
HE defendant was convicted of forgery, and would have Defendant after 
moved for a new trial, without appearing in court; in- 5e ia court to 
iiting that this differed from a motion in arreſt of judgment. move for a new 
But the court held there was no difference for the verdict fixes wm Ca. p. 


ore they intimate any opinion: and even when the verdict was 2 Bam, B. R. 
41a. 418. 


And the Chief Juſtice mentioned the caſes of Regina v. Rigpath, Ante 844, 
Fach. 12 Ann, and Rex v. Lunt et Wombwell in perjurys: ere 


* - 


the diſtin tion now taken was over · ruled. 22 


"GE N my 
HE mariners libelled on a contract under ſeal, and a pro- Where the een 


5 hibition was granted, on the authority of Salk. 31 (1). _— is under 
de 3 Lev, 60, contra, 6 er — 145 
N adrairalty 


(1) Howe v. Napier, 4 Burr. Parre, 2 Ld. Raym, 1209. and 22 

1344. s. P. Et wide Bems v. © Menetone v. Gibbons, 3 Tem Be N 
207. 
Flu Fat ace. . — auer aue — 4. 
2 Page. 416. N 


ſuch a preſumption of guilt, that the court will be ſure of him, 42. Ne. 333. 


brought in would have committed him, had he ſtaid in court. Funn. . 5 


9 | 2 


1991 


Of croſs remain - 

ders by implica- 
n. 

Caſ. temp. 

Hard w. 22. 

2 Barn. B. R. 

367. 443. 

2 Kely. 188. 

M85. 8. 8 


goes over to her ſiſter Anne. 


grandſon Richard Holden the ſon of Thomas Holden and to Eliza- 


dead. That Richard the ſon left no iſſue male, and Elizabeth 


| Whether any croſs remainders were created by this will, and dis 
term the Chief Juſtice delivered the reſolution of the court. 


Eafter Term 7 Geo. 2. 


267. in which caſe the court held it was under ſeal, and executed 
that the admiralty had cognizance upon Innd, be Jubje# mat 
of an hypothecation bond given being excluſively within th ag. 
in the courſe of a voyage, though miralty juriſdifion, | 


Comber ver, Hill, 


PON Not guilty in ejectment for the moiety of a houſe 
with the appurtenances in S/ſex, on the demiſe of 


Jarvis and Anne his wife, the jury find this ſpecial verdict. 


That Richard Holden being ſeiſed in fee of the whole pre- 
miſſes, 11 March 1698, duly made his will in writing, where- 
by he deviſes the whole premiſſes to his ſon Richard (after the 
death of his wife) for life, remainder to his firſt and every other 
ſon and ſons in tail male, and for default of ſuch iflue to hi 


beth Holden his grandaughter, equally to be divided, and to the 
heirs of their reſpective bodies, * for default ſuob iſſue to bi 
grandaughter Anne Holden in fee, That 25 March 1699, the 
deviſor died ſeiſed; that the deviſor's wife, Richard his ſon, 
and Anne his wife, and Elizabeth Holden the grandaughter, are 


the grandaughter died without iſſue. That Richard Holden the 
grandſon is living. And that 1 March 1723, Anne the grat- 
daughter married John Jarvis (the leſſor) who claiming a tmoity 
in right of his wife, on the death of Elizabeth, entred and made 
the leaſe to the plaintiff who entred and was poſſeſſed, until 
ejected by the defendant. Sed utrum, Cc. Et 7 pro quer”, pr 


quer. Et þi pro d 's pro def”, | | | 
This cauſe was twice argued at the bar upon the queſtion, 


The general queſtion in this caſe is, in whom the moiety de- 
viſed to Elizabeth the grandaughter veſted on her death without 
iſſue. Whether in Richard the grandſon, the other deviſce in 
tail, or in Anne the · grandaughter under her remainder in fee, 
Or in other words, whether any croſs remainders are created by 
this will. If there are, it will be with the defendant; if not 
with the plaintiff. And we are all of opinion, that no croſs fe- 
mainders can ariſe upon chis will; but the moiety of 


To make croſs remainders in any caſe, there ſhould 5 2 
expreſs 2 27 or a ſtrong neceſſary implication. For te © 


Eaſter Term 7 Geo. 2. 
„ enn ene 
of theſe, I do not find it was inſiſted on at the bar, that there 
ire any.cxpreſs words; all they contended for on the part of 
the defendant was, to bring it under the other head of a ne-. 
cefſary implication» - This neceſſaty implication muſt arife from 
words that denote the plain intent of the deviſor, and that can- 
not be ſatisfied without ſuch a conſtru Rion; for if it ſtands in- 
different, we cannot raiſe croſs remainders by conjecture (1). of 
The doubt here ariſes on the words, ani for default of fuch 
ie (2), which being relative, we muſt ſee what goes before : 
loſe words are, * to my two grandchildren Richard and Elizabeth 
i equally to he divided, and to the heirs of their rgſpectius bodies," (3) ; 
now the word reſpectite is what ſuch may very naturally refer to: 
and then it runs, I give one half to my grandſon,” and the other 
v my grandaughter, and for default of iſſue reſpeCtively I give 
tl ame to Anne, i, e. the ſame reſpeRive part that the perſon 
tying was ſeiſed of; otherwiſe the word reſpeckiue muſt be re- 
jected ; where as it ſtands in this will, it will have the fame 
qpcration, as if the deviſes, had been hy feparate clauſes, 


— — — 


(ij Vide Perry v. White, Comp. 77. 996. Davenport v. Oldys, 1 Ath. 679. 
(z) — che law was, that croſs and N ye 4 as te ported 
rmaaders cou!d not be raif-d in a will by Lord Manifeld, in Phiperd v. Mansfield 
between; more than two; without exoreſs Corp. 799. See alſo Marryat v. Toxwnly, r 
rh. Cubert v Whirty, 2 Cro 655. But 1 V 403. 1 
&- rule is now eitabliſhed, that wherever In Leach v. Fackſon et af coram Lerd 

uls remainders are to be raiſed b-rween Apſley, Trin Term 11 Geo. 3. in Chan- 

n the preſumption is 1* favour of chem cery, R. Hawe: deviſed to bis pe nieces 

Mere they are 0 be raiſed between more to be equally divided between them ſhare x | 
un ted, it is againſt them. Buc that and ſbore alike as ten nts in common, Oc, 
feſump:i2a may be anſwered by circum- and of the ſeveral and ä beirs 
Faces of plain and manifeſt intention of the body and bodies of all ſuch and every 
ar way, This intent therefore muſt ſaid fix nieces, and in cat one or more | 
i: collected from an examination of the of my ſaid fix nieces ſhall to die 1497 
pr icular circumſtances of each particular wwirhout iſſhe of ber or their , thenT | | 
Fll Taeſe words in default of ſuch give, @c. the ſore er ſhare; of ber or them 
ſe,” have been held to raiſe croſs re- * w:thout iſſue to the ſurvivor or ſur- | 
waders in Phipard- v. Minsfleld, Cowp. wivors f them my ſaid fix . 
N. Alle ton v. Pye, 4 Term Rep. 7 . ſpare alike as tenants i» common, Ge. and to = , 
#right v Halford, 71 31. Rep. by the the ſeveral and oſpecti e beirs of the body 
ba of Wright v. Englefield, Ambl. 458. bodies of juch ſurvivor or ſurvivors "4 
B: of Wright v. Lord Cadogan, 6 Bro. P. them, and if all my ſaid fix nieces 
G. 155. Holmes v. Wiilet, 1 Freem. 483. without iſſue, then I give, Te, all the ſame | 
N 303. pl. 49. Two caſ:'s of muners, Ce. unto my own right bejra for 
wir v. Moore, 17.0, and Die ex dem ever. Three of the nieces died oi! 

v. Burville, have alſo been cited iffſve. I wa: ani ted that the original 
*' Win, the rule reſpeRing croſs re- ſhare went o the ſurvivors by way of croſs 


31. Cop, 31 1. Doug. 53. 2. remaindirs, lut it was infifted that the ſhares 
ne 


22 — 4 * 2 


not been able to procure a note which the two laſt dying nieces took by way 
J 1 Nm. See alſo Dee v. Mauinterigbt, 5 of accruer wid ut . MSS. 
. * Rp. 427. Croſs remainders can- 


bn he " Articles upon a narriage to lay out the 
7 din y implication in a deed. Doe wife's ferture in lands. To the uſe of all 
rt * Tamer v. Derveily' 5 Term Rep. the children of the marriage as. tenants in 
Bur; 5 2 common and of ber reſpect. ue beirs, and 
5 it © otherwiſe in executory articles, for defauit of juch children ard their i 
* Lick, Aub. 663. to ihe wſe of the ſure vor of the bu 
® 62 22 ” — or reſcecti us, and wife. Lerd Comden held there wwere 
610800 n the utle, prevent che impli- croſs remainders. — Twijden v. Birt, after 
— 1 . 2 —— Hil. Term $76, i G * at * 
| *m uotherwiſe very S C Rep, Amb. 663, name 
Pate ited, Vide Williana v. Brown, pep. Twikdao 6. Lock. L 


44. „ The 


% 


* 4 


W 
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The deviſor was thinking it improper to divide this houſe be, tion 

tween three; therefore he takes care, that but two grandchildren rule 

ſhall take together; ſo that letting in Anne on the death of either, MW #t* 

/ _-., _ makes no more ſplitting than he allowed at firſt. This is a cir. 
caumſtance ariſing on the face of the will, where he calls them 
all grandchildren : and theſe ments from the relation the and 
| 2 ſtood under to the deviſor have always been thought of dow 
weight. Fe er ö 3 s 
his caſe materially differs from the caſe of Holmes v. Mel WR ©! 
relied on by the defendant. That caſe is reported in Poll, 425, Reb 
Sir T. Jones 172. Raym. 452. and Skin. 17. and was thus, 4, A. 
deviſed to his two daughters and their heirs, equally to be divided Ml ©: 
between them; and in caſe they happen to die without iſſue, then 
I give all the ſaid lands to my nephew. And it was held, that Judg 
the nephew could not take until both ſiſters were dead without T 
iſſue, and that there ſhould be croſs remainders. This caſe mult I char 
be taken for law ; but unleſs croſs remainders were raiſed, the aft; 
intent muſt fail, and material words be rejected. For, firſt, it 


was not his intent to provide for his nephew, while there wa on 
any iſſue of either of his daughters: he was not ſo near to him, A 
and it would be an unnatural conſtruction, to carry the eſtate WI of th. 
from his own ifſue to him, which was much relied upon. ge- 
condly, it is if they die without iſſue, i, e. if both die: and thats WW U 
Raymond's conſtruction of the word they, to which the ret Wi judg 
agreed, Thirdly, it is a/ the ſaid lands, which ſhews he intended BY judge. 
all ſhould go together : and it was abſurd to imagine that the 
death- of one daughter ſhould carry the eſtate from the other, W 
even her own moiety z which muſt have been the caſe, if te nage 
_— took upon the death of either. | objec 
{ 971 0 o in the caſe cited from 4 Leon. 14. of a deviſe to two ſons 1. T 
i in tail; and if any of my ſons die without iſſue, then the whott I the 6 
land ſhall goto a ſtranger in fee. There was the un And, 
of giving * eſtate from his own children, and the word bal 
could not be uſed without raiſing croſs remainders. Upon the As 
whole the plaintiff muſt have judgment. of ni 
F enabl 
T*cov 
Rent ver/. Kent, _ 
Where there are HIS was a writ of error from Ireland upon a ſpecial vet 4 * 
. T dict in dower, ariſing upon the conſtrüction of an Wy . 
n act of Parliament of no ee to be underſtood here: 2 
ter judgme 
. his heir and the other bring error, the whole of the original damages ſhould be we 
ve red ng1inft the furvivor. But the value from the time ot the judgment to the afficemance cane. | the | It x 
covered agairiſt be ſferviving plaintiff in error only. And the court cannot compute Tuck value luck . 
rate of the damages found by the fir? jury, dur ſhould award a writ of enquiry. | Buy 3) e jar, 
gent is for the be neſt of the heir of the dece+icd tenant, yet he may join in the wnit " e Vo; 


© error. Cal. temp Hard w. 30. 2 Barn, . K 3%, %, 441, 2 Reh 194 cited And. ? befidth 
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beſides the argument upon the merits, there were ſeveral excep- 
tions taken to the record, all of which (except one] were over - 
ruled. And as to that which was allowed, it may be ſhortly 
ſtated by way of caſe. r SN CL. 


There were two tenants to the writ of dower, Edward. May 
and Robert Kent: the . demandant has judgment to recayer. her 
dower and 158 J. for damages and coſts. They both bring er- 
ror, and aſſign errors, and then Edward May dies, and there 
is judgment to abate the writ of error, After which Kent and 
Robert May the heir of Edward bring a new writ of error; and 
the judgment is affirmed. in toto; and a writ of ſeiſin awarded for 
the dower againſt both, and execution for the damages and coſts 
againſt Kent only, and alſo for the value from the time of the 
judgment according to the former computation. 


To this exception was taken, that Kent alone ought not to be 
charged; for the ſtatute ſubjects, not only the tenant in the 
action, but alſo thoſe who join in the writ of error, as being 
bound by the judgment. | F 


And after conſideration the Chief Juſtice delivered the opinion 
of the court upon this point. A 


We are all of opinion chat as to damages from the time of the 
judgment in C. B. to the affirmance in B. R. in Ireland, the 
julgment is erroneous, and ought to be reverſed, 


We have no doubt but that the King's Bench might award da- 
mages from the time of the judgment to the affirmance. But the 
objections are to the manner of doing it, and they are two. 
1. That they have computed it according to the value found by 
the firſt jury, whereas there ought to have been a writ of inquiry, 
And, 2, Becauſe they have awarded them againſt Kent only. 


TTT A Tn RE B Rh K K. . DDr 


As to the firſt ; This power of awarding damages on the writ 
of error is not founded on the ſtatutaof Merton, for that does not 
enable the courts to go farther than the effectual judgment to 
recover {cifin in the court where the writ is brought, This gave 
occaſion to make the ſtatute 16 & 17 Car. 2. c. 8. which is en- 
«ted in Leland the next year; and thereby power is given to 
he court to which the cauſe is removed by writ of error, io 
award an inquiry of the value of the me/nz profits after the firſt 


judgment in dower, and upon return thereof to award an exe - 
cution, * 


k may be ſaid that the annual value is aſcertained by the firſt 
Jury, therefore it is a mere matter of computation, which” the 


Fc Vol, II. Z court 
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court may make without a writ of inquiry. To this I anſwer, the 
that the ftatute is introduQtive of a new law, and therefore the © 7 
method therein preſcribed muſt be obſerved : beſides, as the time _* 
for which they are given is different, the value might be ſo too; 
and that was the reaſon why the former computation was not al. 
lowed to be the rule. The ſtatute of Merton does not require a 
writ of inquiry, as this of Car. 2. does: and therefore the jury 
who try any collateral iſſue, inquire of the value at the 2 
time upon the ſtatute of Merton; and no inconvenience can 
ariſe, becauſe they are aſſeſſed by a jury either way: but where 
the value is omitted to be-inquired of, or the judgment is upon a 
demurrer, there is a neceſſity for a writ of inquiry. Rafal 20. 
a. Saund. 335. Lutw. 719. And agreeable to this is the caſe 
of Worden v. Norden, entered in B. R. Paſeh. 3 V. & NM. ro. 
393 · where the value was omitted to be inquired of below, and a 
writ of inquiry was awarded by this court. 


And as it was wrong in this caſe to aſſeſs the damages without 
an inquiry; ſo, 2. was it to lay the whole upon Kerr, 


As to the damages during their joint lives, they muſt be con- 77 
ſidered as joint treſpaſſers, and then the heir is not chargeable, nal ig 
but the whole damages may be levied on the ſurviror. But for WI haxet 

the time the heir was in poſſeſſion, he was equally a treſpaſſer 
with Kent, and as ſuch equally liable to make ſatisfaction. Str, 
Could he maintain this writ of error without entering into a te- Wi kad th 
cognizance ? Certainly he could not. And has not he thereby Bi plea o 


ſubjected himſelf as much as the other has done ? lation, 
belong 

But then taking it to be 2 in both particulars, an ob- tough 
jection is made, that this being for the benefit of the heir be Wi il on e 


{ 973 ) cannot aſſign this for error, though Kent may. And to be ſure BY cited 2 
the general rule is, that a man ſhall not aſſign matter for his own Wi i Ce, 

Ante 892. advantage, but he ought to be ſevered from the defendant who BN fenqan; 
| is hurt. Cv. Elia. 891, 1 Saund. 239. Liv. 3. Cre. Jur. pæſcrib 
92. But we think that was not neceſſary here, jt being the I ant, an 


: fault of the court, and differs from the caſe of too long an eſſoin migl 
which is prayed by the party. 8B Co. Beecher's caſe, 2 Saund. 40. crip 
1 Rall. r. 759» ＋. 4. 
E. 
Ante-r$9, 368, This part of the judgment therefore being wrong, and the Texts 
934-(")> error well aſſigned, it muit be reverſed as to this part only, and intereſt, 


— 


(1) Green v. Waller, 2 Lord Chilion, 4 Burr. 2015. Hand 
Ravm. 891. See alſo Knox v. v. Haywud, 3 Term Rep 435: 
3 Burr. 1791. Heath v. ts 

2 


, 


* 
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er being a diſtin judgment may be affirmed. Salk, 24. | "oY 
- —_ think proper os 2 that Cs alſo to do what the 5 
court below ſhould have done; which is to direct them to award 

a writ of inquiry, for we cannot do it ourſelves, as we ſhould | 

have done in an Engliſþ cauſe, ſince it muſt go to a ſheriffout | 

of our power. But we remit the record with an affirmance of cid. Jac. 206, 
one part, and reverſal of the other, with a command ta B. R. "7 ö 
in Ireland, to award a writ of inquiry, and upon return oy * 
v do what by law appertains thereto, | 


Cary verſ. Hinton, 


T S for breaking and entering his cloſe, and Infrms (Gee 
treading down the graſs, The defendant pleads, that the .. * V+ 1K 
cus in quo was his proper lands, To which the plaintiff replies, 2 Kely. z53, 1 
chat it was the eſtate of inheritanee and the proper lands of the 2 Ban. 363, q | 


plaintiff, and not the proper lands of the defendant ; upon which V 449; S. C. 


"> 
8 
21 
55 


. Strange contra inſiſted, that it was but an informal iſſue, and 
had the pleadings been in Latin it would have been the common 
plea of liberum tenementum, as it was intended to be by this tranſ» 
lation, The queſtion between the parties is, to whom this cloſe 
belongs, and the jury have found it belongs to the plaintiff, And 
though I admit this replication and plea would both have been 
M on demurrer ; yet after 2 verdict it is well enough; and he 
cited 2 Bulft. 41. 5 Co, 43» Salk. 365. Yelve 227. and Trin, 
| Ge, J. B. R. Yeatman v. Muſton, where in treſpaſs the de- 
ſendant pleads, that A. He fuit and demiſed to him, and then 
preſcribes in a que effate for a way; and found for the defends 
at, and held well after verdict: though it was objected, that 


be might only haye an eſtate for life under /cifitur, to which no 
preſcription can be annexed, n Jar on J x 


Et per curiam, It being found to be the plaintiff's eſtate of in- 
heritance, we muſt take it he had the fee, which is the whole 
intereſt, and that the defendant had no intereſt at all. We are 
ao to preſume a poſſeſſion diſtinct from the fee; and here is 
ugh for us to ſee where the right of the cauſc is, and to war- 
unt our judgment for the plaintiff, - 


©. 


22 
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Double coſts r- RES PA S8 for taking a gun. And after Not guilty 
| 2a . . | - pleaded, the plaintiff moved to diſcontinue upon payment 

* 42% 4249. Of coſts. - The defendant. upon affidavit of his being a juſtice of 
q L. N. P. peace and in the execution of his office, moved for double coſts. 


. _ And the queſtion was, whether it ſhould be done by rule or by 
8. C. ſuggeſtion. And upon conſideration the court held, that this 


EY being a diſcontinuance with leave of the court ebtained by rule, 

Bra pan v. they might make this a part of the terms. And that differed it 

Crabb. from the caſe of a verdict or nonſuit, where it muſt be done by 
24 way of ſuggeſtion (1). N * 


— — — — 3 
— 


8 (1) Anon. 2 Barnard B. R. 171. it can not be done by ſuggeſlion. 
- But after | verdict the judge who Anoa, 2 Vent. 45. Grindly . 
tried the cauſe muſt — and Holloway, Doug. 294. 


Dominus Rex ver. Heſlop. 


_wE Www VF” aA Mac ͤ e WY FORT ˙ EIT 


There muſt be a A* order of baſtardy made by two juſtices of the borough of 


Jer of barer 7 Richmond in V. orkfhire was quathed for want of querw 


by borough juſ= ways: though 3 Car. 1. c. 5. was infifted on, where juſtices i 


. 4 precincts have power to execute the 18 Eliz. c. 3. as juſtices n 


- 250. no. 199, the county do; which, per curiam, muſt be in the ſame manner, 


— co R. Dyere tamen, for many charters have no quorum. 
is 0 4 : 0 a 


Foley. 412. W * & Ss 
Cun. 31. S. CG. 6; | | ; | 7 
f (1) But by 26 Ges. 2. c. 27. no order ſhall be quaſhed for di 
exception. | 
Wainwright ver. Bagſhaw, 
Whire church. TH E church- wardens were cited into the court of Lith 


| wardens have ac- field to account : they pleaded, that they had accounted d 
counted they the veltry according to law; which was rejected: and a 


— bition granted, for the ordinary is not to take the account; 
2 Barn. 421. can only give a judgment qrzd computent, and to what purpoſe » 
; a9 33- n N. ſhould they be ſent back to thoſe who have taken their accoun 10 


8. C. already. The ſame rule was made in Seatcario, Pal. 2 0% * 
between Haughton et a” church-wardens of St. Alban W no 
and Kendrick et al'; and in the | caſe of the church- warden, 


Hammerſii> 


* A * 4 * * 1 3 © 3 
* « 
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Hammerſmith, Mich, 1 Geo. 2. * Nuthin v. Robinſon + and wide * See W 


Lutw. 1028. and Prideaux ta church-wardens, 103 (1), N BY. 


not 8. T. aote to 


e | — 4. 
(1) Adams v. Ruſs, poft. 1133. Snowden v. Herring, Bunb. 239. EINE AL aa 
5. P. ' ” 4 | 6 3, 4 EE 
Dobbs wer/. Paſſer, git? ; 975 1 


T H E plaintiff ſigned judgment in ejectment, and before he Regular ug. 
had loſt any trial the defendant applied to ſet it aſide, ment in J 
though ſtrictly regular, upon payment of coſts, and taking notice — _— of 
of trial; which the plaintiff refuſed. And the court being ap- © coſts, nd tak-" 
pled to, a diſtinction was offered between ejectments and all ing thor 

other actions, becauſe the right was not bound, but anew eject- 2 R. 
ment might be brought. Sed per curiam, That diſtinction held 43x. 8. C. 
formerly in many inſtances where it is now exploded,” you could” © © 
not formerly have a new trial as you now may and great inco -k 
veniencies may ariſe from changing the poſſeſſion, timber may 

be felled, c. and as the Common Pleas makes no difterence, © 

and we are got into their way in all other actions, it is proper to 


do it here too (1). 8 


Mt 


— 


7 * 


#4 


(1) Yide Doe ex dem. Troughton v. Roe, 4 Burr. 199. 


Gammage. verſ. Watkin. 


HE debt was three guineas, but the coſts ſwelled it to Where the debt 
L 14/. 1058, for which the plaintiff had judgment, and the _ "oe K 
Ficndant brought a writ of error. The plaintiff brought debt e 
upon the judgment, and held the defendant to bail: and now ing wo bail i 
upon motion the proceedings were ordered to ſtay pending the debt on s 


writ of error, and common bail to be accepted; for as the ori-!“ cent. 


ginal demand did not require bail the addition of coſts will not 
alter the caſe (1). | 


LO —— 


— 


(1) Palmer v. Nezdbam, 3 Burr. 2660. Anon. Cowp. 128. acc, 8 
1389. Robinſon v. Nicholls, poſt, But in Lewis v. Pottle, 4 Term : 
1077. Belither v. Gibt, 4 Burr. Rep. 570. Reſolyed contra after 
2117. Cech v. Kell, 1 Wil. conference with C. B. 


* 
— — — 
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bone, Nes wſ Juſtices of Shrewſbury | 
1 1 TEOM appeal to the ſeſſions the poor's rate was qua 

| be ond. and the ſeſſions make a new one. To remove — 4 

| 


x Sen. Ca p. moved for a certiorari, becauſe here we could have no appeal, 


| n which was one reaſon given in the caſe of Uttoxeter, But the 
| * R. court ſaid, that was not the only reaſon they went upon, and 
\ 440: 457-5. ©. denied a certiorari, | 


| EN 


7 Burleigh ver/. Harris, 
| Pot gs 5 . | eted in the Marſhdlſett, and 

e ies ent was recove in the 7 eu, and error 
_— A A ought in B. R. and error in law 3 and the judg 
! * 4222 430 431; ment affirmed : then a writ of error coram vabis was brought, and 
can. 3 S. &. error in fact aſſigned ; and the court ſtaid proceedings upon it, 
| date 949 and gave leave to take out executioh: For as error in fact and 
= law cannot be both aſſigned on one writ, there is no reaſon to do 


4 
*L9 
"3 
j 
. 


= [976] ; by a more dilatory method: and it is like the caſe of Lambellv. 
5 Prettyjohn (ante 690.) where it was held that error coram wh! 
would not lie aſter affirmance in the Exchequer Chamber: beſides 

it would be very odd, that the ſame court ſhould affirm and re- 
verſe. And as to the caſe in Salk. 337. where it is reported to 

lie after aſſirmance; that is not warranted by the record, which 

is entered Hil. 3 & 4 Jac. 2.-rot. 420. by which it appears, the 

* writ of error abated, and there was no affirmanee z which ii 


agreeable to 1 Roll, Ar. 753. Q. 1: 


be Dominus Rex verſs Ellamew © 


2 Barn. B. R. ' 
440, 445 defendant juſtified under a charter and by-law, by which the 
1 mayor is to be choſen by all the fellow citizens of the city and of 
” mt * and the ſuburbs and hamlets inhabiting within the ſame, or a maſot 


Cun. 39. berba· part of them; and lays his election to be by the majority of the 
40” 6 pores citizens of Cheer. To this there was a demurrer and joindet 

3. E. in demurrer. And when it came it into the paper, the deſcnd. 

; ant's counſel perceived, that they had left out thoſe citizens who 
inhabited within the ſuburbs and hamlets. Whereupon the 

moved to amend, and ſhewed by affidavits, that the proſecutor 

had not loſt a trial, and offered to pay coſts, and likewiſe pro- 


duced an affidavit, that it was not a voluntary miſtake. 


And after long debate and many cafes cited, the court gate 
leave to amend, and chicfly ſor reaſons peculiar to this _ 
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— ͤ office would be loft; withans ated of + ._. 


the right (1). 2. This cannot be made uſe of as a trick to gain 


time, becauſe of the affidavit made in this caſe.” 3. Here has 


been no trial loſt, ſo that the proſecutor may ſtill try the merits 


in time (2). 4+ The proſecutor was not driven to demur ; for if 


he had gone to iſſue, and it had heen found with the defendant ; 
yet as a defect of title appears in. the plea, he would have been 


 intitled to a judgment of ot Vide ante 394, 873 (3). 


. 3 — — 3 —_— as 


o * _ » : 


— — af * 
6 ” n 


(1) Plea in quo warranto al- Had. 109. | 


lowed to be amended after iſſue (2) Yide Rex v. Edwards, Aud. 


joined and cauſe made, a remanet 111. . FRE 
by reaſon of the multiplicity (3) It is laid down by Lord 
of buſineſs though the defendant's Hardwicke in delivering this judg- 
office was determined, becauſe ment as reported C, F 

the rights of other perſons would * that amendments. at the com- 


be affected by the event of mon law are wholly diſcreti- 
* „ {eg of 


the cauſe, Rex v. Armſtrong, onary,”?. red; 
, 

* 

: Fort] 
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mp. Hard. 
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William Lee, £4; © 
John Willes, %; Attorney General, 
Dudley Ryder, Eq; Solicitor General. 
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Caſwell verſ. Norman, 


Where executor N executor brought error of a judgment after a devaſavit, 


ſhall pay coſts. and the court held he ought to pay coſts on aſſirmance (i). 


2 Barn. B. R. 
450. 


— 


Cun. 38. 7 


n. S. 


Ryley, in Cam. Scac, 1 H. Black. 866. 


Smith ver/. Hixon. 


3 (1) Vide Saltern v. WWyuac, poſt, 107 2. Williams & aÞ Exccaters " 


The nens 35 ASE for maliciouſly proſecuting the plaintiff and his wiſe 


alone may ſue 


for receiving ſtolen goods knowing them to be ſtolen, /# 


OY quod they were both ſcandalized, and the huſband interrupted in 


proſe cution of 


= the wife per qued his trade, and put to expence. On Not guilty pleaded, the jury 
= he was put w find for the defendant as to proſecuting the huſband, and for the 


expence. 


Caf. Temp. Plaintiff as to the proſecution of the wife. And it was moved in 


Hard. "a 
* Em. R. 465. Cusn. 32. Vile 2 Com. Dig. Baron & Feme. (X.) 107. 
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__ 


Hh Y9 =" ww 7X v- 
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arreſt of judgment, that what concerns the huſband being now (e) 
out of 5 caſe, the wife ſhould have joined in the action as tc . 
the matter tor which the plaintiff ; would recover, and the action 40g. 
would ſurvive to her; an, cited . El. 884. 1 . 8% * 2 
| *® Sod per curiam, In gavil v. Roberts, (a) Salk. 13. it was 12 Mod. 208. 
indeed held, that expence alone without feandal would not be a — 8, 10, 
. e 4 hs LO S. 0. 
nd for ſuch an action: but afterwards in the caſe of Joner 2 Vin. 25. pl. 
v. Gwynne, (ö) Hil. 12 Hun. that opinion was exploded. re 88 
it is laid that the huſband was put to expence, and this being an 0 ) Mod. = 
action founded upon a tort, the plaintiff was not bound to prove 214. 
all the declaration, as he is in the caſe of contracts: and though Gilb. 188. 8. C. 
this action as to the ſcandal may ſurvive to the wife z Jet that'd. , 10a. 299. 
no reaſon, for he may undoubtedly maintain treſpaſs for beating Cro. EI. 147, 
her per quad conſortium amiſit, and yet no doubt the action for 257» 524- 
beating will ſurvive, The plaintiff muſt have jud A 
Cab i [ 978 ] 


Braſſey et af verſ; Dawſon” et al, Oy 
N trover by the plaintiffs as aſſignees of the effects of Su- Land-tax money 
of the court, 


debt due to the 
King, | 


the goods in the declaration were ſeized the ſame day. That 17 — of the cout 
money 


was made to the plaintiffs on 19 July, and that on 22 July the the 16ch, and 

; a commiſſion iſ- 

it 2 GY 
| 17s 

Upon this ſtate of the caſe the general queſtion was, whether — 


the plaintiffs had a property in "theſe goods ; for as to a conver- * 


don the date 
Auto the firſt, To make theſe goods ſeizable they muſt be Air, but from the 


2 Barn. B. R. 
342, 382. Cun. 265. Kely. 290. $. C. 


3 Geo, ; 


* 
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mul Fairclough a bankrupt; a caſe was made for the opinion io GE 


Paintiffs, and the opinion of the court for the defendants, © = E 
ROD 5 | without payment 

\. Strange pro quer. 1 ſhall! confider this cafe two ways, 1. As wass 4a. f. 

if it was be 2 2 _ money ue by 

: det ween private-perſons ; and 2. Whether here is any him.” But ſuch 

N o the prerogative, FLA A „ — * 


. 5 the bankrupt's, at the time of ſuch ſeizure. ey power in um. of the leis 
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70 real and perſonal: of ſuch collector to him belonging.” And [ 


ſhall inGſt, that on 16 Fuly theſe goods were not bir, the add . 
bankruptcy being ſtated to have been before, And that though 4 
in the caſe of the crowri it has been held, that it is ſufficient to co 
come any time before the aſſignment, and there is nv relation to + 
bind the crown; yet in the caſe of a ſubject the goods are in the he 
aſſignee by relation from the act of bankruptcy, and all mere ads ſoflr 
will be avoided.  Sa/k. 111. And therefore it is conſtant expe. add 
rience, to over-reach a compleat execution at the ſuit of a ſub- z; n 
ject, by ſhewing only an act of bankruptcy before. And 21 the 
Fac. I. c. 19. ſuppoſes ſo, by providing that the goods ſhall be the 
equally diſtributed between the creditors, whereof no execution de 
is ſerved and exccuted before an act of bankruptcy. 80 in Pin I cr, 
v. Thompſon, 3 Leu. 69, 191. where the wtit was delivered be- * 
fore, but not executed until after an act of bankruptey; it wa the 
not doubted, but it would have been bad, had the at of bank- bidde 
ruptcy been before both. Bankrupts are conſidered as offender, fort 
who have forfeited their eſtate, and are not capable of convey- bein 
ing any property: and therefore where after an act of bankrupt to tl 
cy, and before any commiſſion, the bankrupt ſells goods; it s that 
in the election of aſſignee, to diſavow it and bring trorer: chec 
he may indeed avow it, and ſue for the money; but then the fery 
bankrupt is not conſidered as transferring any property of lis REM 
own, but as acting as ſervant to the aſſignee. This ſhews there the 
is no ſort of property remaining in the bankrupt. However it ſay, 
will be ſufficient for my purpoſe, if we only ſuppoſe the proper- the ; 
ty to be in abeyance, as in the common caſe of inteſtacy before 
adminiſtration z for then the goods were not his, and conſe- N 
quently not ſcizable. to t 
| ney, 
2. If it would be thus in the caſe of the ſubject, let us lee l 8 c 
there is any intervention of the prerogative, to give it a differ 
turn. This indeed is the main point between us, for if he's T 
conſidered as the debtor of the crown, and the warrant of dt BW yo; 
commiſſioners to be equal to an extent; I admit it will be 28 Civiſ 
us, and the crown muſt take, the warrant coming before 1 ſccu 
aſſignment. And on the other hand, if the crown 1s out of the miſſ 
caſe, I apprehend it will not'be diſputed, but that the piu Ws ec 
are intitled. | ally 
| then 
And I ſhall inſiſt for the plaintiffs, that the collector is not ob: BWW rc. 
. conſidered as the debtor of the crown; but the receiver ge i Frau; 
is, and ſo is the diviſion ; and there is a plain reaſon for 1 ter i 
tinction: the diviſion is originally charged, and can no v7) * imag 
diſcharged, but by a payment to the receiver prone Then BN da 
lector is a middle man between them, in w a” cron 


7 # 


-Frinity Term 7 Geo. 2. 
WH poles no confidence, and therefore leaves him to be appointed by 
the diviſion 3 and at the ſame time the crown reſerves to itſelf the 
"WHY eppointment of the receiver general, as the perſon by whoſe acts 
de crown may be affected. Had the act intended to turn the 
crown round to a remedy againſt the collector in the firſt place . 
| it would only have provided, that what remained after diſpoſal 
che collector's effects, ſhall be levied on the diviſion by a re-af- 
ſ{-Ament, But le& ſuch a conſtruction ſhould be made, there is 
| added an expreſs declaration, that payment to the collector 
is no diſcharge to the diviſion, until the money is lodged in 
the receiver general's hands. The plain import of which is, Let 
| the diviſion take care who they ſend the money by, for he ſhall 
be conſidered as their agent, and not the crown's, If the 
crown was in any danger of loſing the duty, there might be ſome 
colour to ſet up the prerogative z but here the duty is ſecured to 
the crown in all events by aſſeſſments and re- aſſeſſments. The 
*receiver general is the crown's debtor, becauſe the crown can re- 
ſort to no one elſe, when the money is in his hands : butit's 


to the crown, or that makes the leaſt alteration, Put the caſe 
that I am debtor to the crown, and ſend my ſervant to the Ex- 
chequer with the money, and he neglects to pay it in; can that 
ſervant be ſaid to be the debtor on whom the crown can levy the 
money? no : the crown conſiders me as the debtor ſtill, and as 
the perſon who is to ſuffer by the other's neglect. Will any body 


the act provides for the contrary. 


Now if the crown has liberty to avow or diſavow the payment 
to the collector. Then the diviſions having once paid the mo- 
ney, and being bound to pay it again, is a bettering the conditi- 
on of the crown; and no eaſe, but a load on the diviſion. 


There is one thing more to be conſidered, and that is; ſup- 
poling the crown has its election, to reſort to the collector or the 
dirilon, and they are to be conſidered only as ſo many ſeveral 
ceurities to the crown; yet whether this warrant of the com- 
miſoners, which came before the aſſignment, is to be conſidered 
u equal to an extent, which I admit comes in time, if before the 
iſcument, And I apprehend there is a great difference between 

m. An extent is a matter of record, an ancient common Jaw 
proceſs, and binds from the tele notwithſtanding the ſtatute of 
'auds, whereas this warrant of the commiſſioners is a mere mat- 
= in fats, the date whereof is of no conſcquence. And can it be 
magined, that if the Parliament had intended to make the col- 

or debtor to the crown, that they would not have left to the 
town ſo noble a remedy as an extent; or at leaſt have 1 


rr 
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being in the collector's hands is a circumſtance of no conſequence - 
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ſay, the crown is bound to take the collector for its paymaſter ? 
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that this warrant ſhould be equal to an extent : whereas having 201 
not done ſo, but only impowered the mmiſſioners to iſſue x 
warrant, and continued the charge on the diviſion; it muſt be deb 
taken to be a proviſion in favour of the diviſion, and for their ** 
reimburſement : that whereas without ſuch proviſion, every man 
who is re- aſſeſſed, would have no other remedy, but a ſeparate 
action for money had and received to his uſe, which would cer. * : 


rainly lie againſt the colleQor who receives and does not pay over; IN ad 
they ſhall now all have a more expeditious and leſs expenſive re- and 
medy. This is finding a proper uſe for the warrant of the com. ot 
miſſioners. Tt falls in with the declarations in favour of the duty, 2 
that the diviſion is not diſcharged, until the receiver general has ©? 
the money; and'it falls in too with the different conftitution of WM © 0 
the two officers, for one of which the diviſion is anſwerable, and con 
not for the other. And therefore i hope this action of trover is 
well brought. 1 a 
| | | the 
Lord Herdwick contra delivered (at another day) the reſolution \ 4 
of the court, | K 
men 
This caſe has been properly divided at the bar into two points, The 
Firſt, what the conſequence would be, if this is conſidered as * 
between two ſubjects; and ſecondly, whether the preregatire 1 ” 
of the crown makes any difference. And as to the firſt of theſe, 15 
we are all of opinion, that if this was a caſe between two ſubjects, ar b 
the property of theſe goods would be in the plaintiffs. The com- 1 
miſſioners of bankruptcy have neither by the 13 Elix. nor the 10 
ſtatute of Fac. 1. any property veſted in them, but only a power : - 
to take order about them by their diſcretion, Sir T. Fore: 196. 55 
And when they have once executed that authority by aſſignment, 1 
the property is in the aſſignees by relation from the time of the 20 the 
of bankruptcy committed; and an executor taken aſter ſuch att wk, 
of bankruptcy, and before the aſſignment at the ſuit of a ſubjcd, 1 
will certainly be avoided (1): as was held in in Cole v. Dew 7 
Hil. 10 V. z. and ſo is 3 Lev. 191, 69. for the execution 53 Gf, 
meſne act, and as ſuch will be avoided. Salt. 111. The prope”! ln def. 
is not in abeyance until aſſignment, but remains in the bankrup 
according to Salt. 108. | —_— 
But then ſecondly, we think here is ſuch an intervention ol - F 
the prerogative of the crown, as will defeat the plaintiſis in Rork 
WE —mma——_—_ 


(1) FVide Cooper v. Chittey, 1 for the produce of the ſale. Bat 
Burr. 20. 1 Black. Rep. 65. S. C. they cannot bring treſpaſs vd 
Hirchin v. Campbell, 2 Black. Rep. the ſheriff. Smith et af of" 
827. Thatitheaſlignees under theſe Clarke v. Milles, 3 Term Hei,. 5 

_ circumſtances may either bring Yide Cooke's Bank Law. (79. 0 
trover for the goods or aſſumptt ation 


— — — 


ation. For this purpoſe two things are to be conſidered ; firſt, 
7 WM whether the money in the hands of the collector made him 
2 WM (tor to the crown for ſo much; and ſecondly, what effect the 
warrant and ſeizure will have in the preſent caſe, | 


| 


_ And rſt we hold that notwithſtanding the objections made 


ue at the bar, the collector is to be conſidered as the King's ſervant, 
and indebted to him. It is the King's money that is collected, 
and the allowance to the collector is not made by the diviſion, 


bezilments, yet that is only as ſo many ſeveral ſecurities to the 
crown, To what purpoſe are powers given to the commiſſioners, 
to ſummon any perſon they ſuſpect of imbeziling, if he is not 
conſidered as indebted to the crown? 


And as to the ſecond thing to be conſidered, viz. what effect 
the warrant of the commiſſioners will be of: we do not think it 
is equal to an extent, ſo as to bind the goods from the date: 
an but what we ground our judgment upon is, that until an aſſign- 
were upon theſe goods, and created a lien before the aſſignment. 
The crown is not bound by the acts relating to bankrupts, not 
being named. Sir V. Jones 202. and though the King is bound 


property is then abſolutely transferred to a third perſon (2), But 
relations, which are but fictions of law, cannot bind the crown. 


15 Hab. 339. And though the actual ſale was not until after the 
8 allignment, yet the goods were in cuſtadia legis before. Cro. Car. 
6. 148, Upon this ſeizure all the right which the aſſignees had, is 


to redeem the goods on payment of the money, which are in the 


they brought their action without payment or tender of the mo- 
ney, and conſequently muſt fail in it. 


The paſea muſt be delivered to the defendants, and the plain- 


deſendants acting as officers were ordered to be treble (3). 


—— O—_ 


(2) Lechmere v. Thoroughgood, (3) Walker v. Sir Pbili Eger- 
3 Mad. 236. Conb. 123. J. C. ton, Comb. 322. Hunt v. Bosco, 
Rorke v. Dayrell, 4 Term Rep. Caſ. Prac. C. P. 16. Rex Vs 
453, . Poland, ante 49+ 


but by the King: and though the diviſion is liable for his im- 


ment the property was in the bankrupt z that the crown's hands 


by an actual aſſignment, 2 Show. 481, yet that is becauſe the, 


hands of the commiſſioners as a pledge for that purpoſe, But 


tis mult pay the coſts of a nonſuit 4 which upon affidavit of the 2 
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gs Trinity Term 9 Geo, 2. 
Dominus Rex wer/, Smith, 


On a babeas cor? 
pu the court 
will not deter- 


up by habeas corpus ſued out by his father, in order to 
the ri ave him delivered over to him by an aunt, who kept him, ac- 
2 _ cording to Fohn/or!'s caſe (ante 579.) And now upon debate that 
liberty, Caſe was overeruled, and Mr. J. Lee ſaid, Lord Raymond repented 
Cun. 75.8. C. of what was done in that caſe. And all the court declared, that 
more full. upon this writ they could only deliver him out of the cuſtody of 
the aunt, and inform him he was at liberty to go where he 
pleaſed. And the boy choſe to ſtay with the aunt ; and they ſaid 
that was all that was done in Lady Catherine Anneſley's caſe : that 
the right of guardianſhip could not be determined by them in this 
ſummary way, and the father was not without other remedy : he 
might have treſpaſs quare filium et heredem ſuum rapuit, or other 
actions, that would properly bring the right of guardianſhip in 
queſtion (1), 


— — 


TX 


— 


(1) V ide Rex v. Sir F. Blake „ judge upon the circumflance: of 
Delaval, where the judgment giv- ** the particular caſe, and to give 
WE: en here is approved of, but the ** their direfions accordinghy.” 
did are denied, and it is laid And ſee Rex y. M. Mead, 1 Bun, 
down, “ that the court are to 542. 


{ 983 ] Dominus Rex ver. Bartlett et al. 


Befons cannot AK order made at ſeſſions relating to accounts of overſeers 
meddle with of the poor was moved to be quaſhed, becauſe it did not 
counts till al- àppear the accounts had been before two juſtices quorum uni, 
lowed by wo and they cannot come per ſaltum to the ſeſſions ; and Salk. 533. 
Juſtices, B. R. was cited. On the other fide it was ſaid, that it appeared ther 
400, 462, was an allowance, for the appeal is ſaid to be againſt the diſ- 
1 Bott. by Conſt. burſements and the allowance thereof, which the court will pre- 
—— ſume was regular; and being in general, is not like the caſe in 
Sal. which was ſaid to be by two juſtices without quorum uw, 
Sed per curiam, It does not follow that this was an allowance by 
two juſtices, for the pariſh might do it; and therefore for watt 
of juriſdiction this order muſt be quaſhed (1). 


Py — 


* v. Whitear & 4 3 Burr, 1365 8. P. after 17 C. 1. . J, 
4. | 


As between thirteen and fourteen years old was brought 


a 4.4 „ — 
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Ruding verſs Newel. Ante 957, 


H E plaintiff brought his mandamus to be reſtored to the No peremptory 
office of regiſter of the archdeacon; and non fuit ap- 


ing error on ac: 


Juatus being returned, brought his action, and falſified the tion far falſe e 


return : the defendant brought error in the Exchequer Chamber, rn. 
And it was held to be a ſuper ſedeas to a peremptory mandamus, 


Taylor verſ. Lowe. 
Moved on the authority of Neal v. Watts, (ante 429.) that How pouper hall 
the plaintiff, who BE a pauper, might be reſtrained from beanie 
going on to trial, till he paid coſts for former notices. But the court trial, 
thought that caſe did not put it on a right foot, and that it Was 3k. Ce 
abſurd to make any rule about coſts, whilſt the admifſion ſtood z3 =* 
and therefore ordered plaintiff to ſhew cauſe, why he ſhould 
not be diſpaupered. And on affidavit of ſervice made it abſo- 
lute, N | | 


Dominus Rex ver/. Inhabitantes de Sundriſh in Kent, 


mas Perch by indenture dated 25 March 1701. demiſed removed from 


s term, 


to Thomas Gates (the father of the poor perſon removed) a cot- _ Sett. Ca. 


a 5 5. per annum, which was the full value for any thing that — 1750. mY 1. 
appeared to the contrary, That the father lived there till his aan, 
death, and then by will gave it to his ſon, who entered upon the 984 I 


| premiffes, and becoming poor was removed. And the Juſtices 


at ſeſſions confirm the order of removal. 


Strange moved to quaſh it, becauſe a man cannot he removed 
from his own eſtate : and ſaid, it had been gradually determined, 
and was now ſettled in the caſe of a term for years, It was firſt 
held in the caſe of a freehold, Sall. 524. then in the caſe of a 
copyhold of ſmall value, Paſ. 1i Ann. between Harrow and 
Edgewware, and afterwards Trin. 4 Geo. t. int! paroch' Murſley Ante 99+ 
and Grandborough, where the aflignce of a term of 99 years at 
i 7. per annum rent was held to be ſettled by being irremoveable. 


Et per curiam, This man does not come in to ſettle after 
rambling about, as the ſtatute 13 & 14 Car. 2, c. Iz. has it; but 
comes to an ancient term, uot newly created upon his arrival, In 


Triaity Term 7 Geo; 2. F 


mandamas pend- 


ns tk. * 
2 — ä — — — — —— 


P ON a ſpecial order of Seſſions, it was ſtated, that The- A man cannot be 


tage with a garden, orchard and backſide, in Heuer for c years, 7, and Sf Cu. 
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3 the E was indicted for barratry j and after ſome ſtrong proof, 


che King may the proſecutor could not go on for want of a copy of ſe- 


the caſe laſt cited the value of the whole was but 30 f. fer annum, 
and the greateſt part let off to others. But its being under 10“, 
per annum ſhews, that the value is no more regarded in leaſe. 
holds than freeholds. As to the value in this caſe, it appears 
the juſtices never inquired into it, and from the'-particulars it 

mult be above 57. (1) Therefore the order mult be quaſhed, 


1 <A r 
2 
* 


Trinity Term 7 Geo. 2. 


Ii) The father had charged it to be paid to the mother for ber 
and all other his eſtates with 20. maintenance, Vide Burr. S. C. 7, 


2 — 


1 


muy 


Dominus Rex ver/. Jeffs, 


withdraw a juror yeral procefies. Whereupon it was inſiſted to withdraw a juror, 
as it was done laſt term on an indictment againſt the ſcavenger; 
of St, Giles for not paying money according to a juſtice's order; 
and there being ſome unpreparedneſs, Mr. Abney, one of the 
King's counſel, conſented to withdraw a juror. 


The Chief Juſtice at firſt inclined to it; but upon conſiden- 
tion held, that there was a difference between that caſe, which 
may be compared to caſes of a civil nature, and this, where the 
puniſhment may be infamous, as the pillory ; and for that reaſon 


it has never been done in pe 
he refuſed it in this caſe. 


rjury or forgery (1). And therefore 


— 
th 
_ 


-- 


(1) T. Raym. 84. contra. Vide 

the power of the court to diſcharge 
+a jury charged with a priſoner in 
a capital caſe fully diſcuſſed. of. 


Cr. Law 23. 
judge is of opinion that in capital 


But that learned 


caſes to diſcharge a jury after evi- 


dence 


part o 


f 


iven and concluded on the 


the crown for wart of if 


— — 


ficient evidence to convidt in dn 


to bring the priſoner to a ſecond nia 
(as — your in Whitbread and 
Fenwicts caſe, 2 St. Tr.) is a mol 
unjuſtifiable proceeding and ou 
never to be drawn into example. 
See 2 Hawk, P. C. e. 9. 
459, and the caſes cited in 
margin. 2 H. H. P. C. 294 
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| Holiday et al- 'ver/ Colonel Pitt. 


1 


HE defendant was a member of Parliament for Camelfrũ. Members f 

And on 16 April laſt the Parliament was pr ed: on - 1 have 
11th a proclamation was ordered to diffolve it, which was pub- tain 1 
liſhed the 18th, and on 20 April the colonel was arreſted at the diſſelution. 
ſuit of the plaintiff, and being in cuſtody was charged with ſere- Thay may be 


ral other actions. — — 
| | - .. filing common 
In Zaftr term laſt he moved to be diſcharged : for that mem- gone . 
bers had a privilege redeundo after the diſſolution, and the arreſt Caf, Temp. 
was within ſuch time of privilege. | * 
1 2 Barn. B. R. 


After the matter had been ſpoken to in B. R. it was adjourn- 422, 433, 448. 
ed to Serjeants-Inn, to be argued before all the Judges. And the Cuna- 16. 8. G. 
counſel for Mr. Pitt applied themſelves to three points. 1. To | 
ſhew that there. was a privilege redeunds after a diflolution, as well 
| a3 after prorogation, which was not diſputed. 2. To ſhew that 
Mr, Pitt was arreſted within that time of privilege. And 3. 
That this application for his diſcharge by way of motion was 
proper. e 


As to the firſt point: it was ſaid, that all privilege ariſes by 
preſcription time out of mind, and no new privilege can be cre- 
ated but by act of Parliament. Sir Robert Atkins in his treatiſe _ 
of the Power of Parliament 38, 39. That prorogations are mo- 
dern, in compariſon with the antiquity of . and it 
vas not till the time of Henry 8. that the preſent frequent pro- 
rogations were made. Formerly two or three new Parliaments 
were ſummoned in one year, and diffolved ;, and therefore the 
privilege redeundo (which it is agreed there is) muſt be after a 
Gffolution as well as a prorogation. It is the duty of members 
to ſtay the whole ſeſl n; aud in 6 H. 8..c. 16. departing before. 
the end of the ſeſſion is a loſs of wages; and in 4 Inf. 44. there 
arc many inſtances of informations by the Attorney General for 
g from Parliament. In Scobe/”s Memorials $8. it is men- 
tioned to be à priyilege, cundo morand» et redeunds for themſelves 
nd ſervants, which is likewiſe mentioned page 103, 108. and in 
Dewe's Journal 414. Dodderidge's preface to the opinions of 
learned antiquaries, and Sir R. Atkins 38, 39. 50 in the article of 


„„ 


TT 5 — * 
* 


70 Fidz Cheſter v. Upſtate, 1 tiod or by writ of privilege ac- 
1 4 278. that it is diſcretionary cording to the particular circum- 
”Y 1 to proceed by mo- ſtances of the caſe. 
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| 5. 986 4 Pro expenſis militum veniendo ad Parliamentum, ibidem morandy, « 


| / 


\/ 


Another authority to ſhew that equal privilege ſubſiſts in re- 


ciat cornare, ne videatur hoc furtive facere, Hoc idem liceat eit re- 


commons, but what flow ſrom the grace and favour of the 


" acknowledging it as a favour. And it * in Deue r Journal 


ſaries for kis . Neither is the law ſo ſtrict in point of 


5 ; | / | p . 36 
wages, they were paid for ſome days after th iſſolution; 4 Tf. 46. 
wages are due for every day, veniendo, morando et exinde ad propria 
redeundo, and the 35 H. 8. c. 11. giyes them for as many days 


as may be reaſonably taken up in coming and returning. In the 
Regiſter 192. a. there is a writ. to the ſheriff to levy 19 J. 45. 


exinde ad propria redeundo, pro 48 diebus, | 


turning as in coming, was from Charta de Foreſta, c. 11. Quicun- 
que Archijepiſcopus, epiſcopus, comes vel baro veniens ad nos ad man- 
datum noftrum, tramſierit per foreflam noftram, liceat ei capere unam 
Beſliam vel duas per viſum foreflaris ſi preſens fuerit ; fin autem, fa- 


deundo facere ſicut prædictum eff. And 4 Inft. 308. was cited to 
9 0 that the words veniens ad nos ad mandatum naſtrum, were to 
underſtood of coming to Parliament. „ 0 
Another argument was drawn from 1 Joes 1. c. 3. Which was 
made to cure an inconvenience ariſing from this privilege as to 
members taken in execution out of the time of privilege, and.to 
give the plaintiff a new writ of execution, when the time of pri- 
vilege was over. | 


It may be obje&ed, that theſe are not rights inherent in the 


crown, and on the beginning of a Parliament is aſked by the 
ſpeaker as ſuch. To which it is anſwered, that this is done ra- 
ther by way of recognition, and keeping up their ight, than 


122. and Sir R. Attins 40. that Mr. Onflow, who was elected 
Speaker in 1566. neglected on his being preſented to Queen 
Elizabeth to demand this freedom from arreſts; and it v3 
reſolved that ſuch demand was not neceflary, and the pro'- 
lege ſubſiſted notwithſtanding. | 


They likewiſe compared . this to the caſe of witneſſes, who are 
protected eunds et redeundo. 1 Mod. 66, 2 Rall. Abr. 272. The 
ſame as to the parties to the ſuit ; and Rafal, tit. Privilege, u 
the words in the writ for wages, et einde ad propria 
And this returning has never been very nicely ſcanned, ſo 28 to 
require a man to go the direct road, Bro. Privilq 4: oye 
hat the protection is not forfeited by the plea of extra dam, ; 
cauſe it may be he went to buy a horſe, victuals, or other nece?” 
time, as to require the party to ſet out immediately after the trial 
is over; and for that was cited the cafe of Hatch againſt a. 


* 
ef 
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there till after dinner on Saturday, and in the evening at ſeven 
and the court held, that ſhe ought to be diſcharged, her protec- 
tion not being expired, and a little deviation or loitering would 
not alter its 65 „ 


The ſtatute 12 & 13 W. 3. c. 3. was alſo mentioned, as 
making no diſtinction between a prorogation and a diſſolution. 


within this time of privilege z and for this were cited 2 Lev. 72. 
1 Brownl. 91. which ſpeak of it as ſubſiſting for forty days after 
the Parliament, And in the 1r;þ acts 3 Ed. 4. (which were 
generally tranſeripts of laws enacted here) it is „ to 
hare continuance for forty days before and after the Parliament 
finiſhed, However this point was not much inſiſted on, it ap- 


was arreſted going home to Portſmouth, which is twenty miles: 


taking notice of this privilege of freedom from arreſts, and as 


2. The next point was to ſhew that Colonel Pitt was arreſted 


4 . 
* 
1 


Tir. 13 Ant. in B. R. She had a trial at Winchefter aflizes, Rep. Oilb. 308. 
which — over on Friday at four in the aſternoon: ſhe ſtaid * ws * 


[97]. 


pearing that the Houſe of Commons had always avoided deter- 


mining this queſtion, and had left it at large to a convenient time, 


of Mr. Martin in 1586. who was arreſted twenty days before 


the Houſe would limit the time, and reſolved they would not; 
but they held that the twenty days were within a convenient time, 
and that therefore Mr. Martin ſhould be diſcharged. Scobel 
log, 110. | . bw 7 | 


It doth not appear, they ever entered into the conſideration of 


the ſame general rule, as it is done in tees and returns of writs 


i common law; which are the ſame near, as in the remoteſt 
counties, . 1 


"cs were again relied on, to ſhew there was no occaſion for 
to ſet out immediately upon his return. 


2 was whether he could be diſcharged by motion. And for this 
aſen's Colleftions, Vol. 2. page 450, was cited, where it is ſaid, 


e courts. That the courts of Weftmin/?er-hall are bound 
take notice of this privilege, and allow the time out of the ſta- 


of which themſelves were the Judges: and therefore in the caſe N 


the meeting of the Parliament, the queſtion was put, whether 


tie nearneſs or diſtance of each gentleman's borough 3 but hold 


This gentleman was arreſted two days after the diſſolution, 
before he had time to ſettle his private affairs and prepare for his 
purney, And the caſes before cited of parties to a ſuit and wit- 


3 Thethird point (and indeed the only one the court doubted 
dur privilege of Parliament is a reltraint to the roceedings of 
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- tute of limitations. That it is er neceſſitate,” elſe he muſt lie til 
the next Parliament, which may be fooner or later. That for 
Expedition many things are now done in a ſummary way by 
motion, for which formerly the party uſed o be put to his . 
dita querria; and in the cafe cited of Hatch v. Blifſet, the was 


diſcharged by motion. 80 on 7 Ann. c. 12. the ſervants of am- eou 
baſſadors are every day diſcharged on motion; and yet there are Up 
exceptions in that act, as to merchants and traders, which might Jud 
be very proper for ſpecial pleading. And the ſtatute 29 Car. 2. the 
c. 7. againſt arreſts upon Sundays was mentioned, where no 
doubt the party would be diſcharged on motion. | 15 
a 5 | g 
The counſel for the plaintiffs offered very little on the two Chit 
firſt points; but applied themſelves chiefly to the laſt, to ſhew 
that the diſcharge ought not to be on motion; and mentioned the T 
caſe in Salk. 544. where it was held, that an attorney muſt plead Baro 
his privilege : and Carth. 13 1. as to the act of oblivion. That char 
the proper way would be to bring his writ of privilege, the ſup- be w 
s whereof might be pleaded to, and this great point de- Tun 
termined upon record. If there be no addition in an outlawry, 
it is bad; but muſt be avoided by writ of error. And wherever At 
it has been intended to give a power of diſcharging on motion, it Judg 
is mentioned particulary, as to bankrupts, and ſeamen, _ 3 
There was nothing ſaid upon the argument by the Judges at lat! 
Serjeants*-Inn. But the Jaſt day of the term the Chief Juſlice 
declared, that all the Judges were of opinion, Mr. Pitt was in- As 
titled to privilege redeundo for à convenient time, and that within the m 
And as to the third point he declared, that there was great fed, 
doubt amongſt the Judges; who however did all agree, that if: 
writ of privilege was procured, that would remove all difficul- Anc 
ties : and therefore the rule was enlarged till next term, without two al 
prejudice to the queſtion, whether it could be done by way of Nlege ; 
motion or not. > 
1 The 
Early in the next term a petition was preſented to the Lord ſer t 
Chancellor, with an affidavit to veriſy it. And upon preſenting * | 
it, his Lordſhip ſaid, chat in ſo untrodden a path as this, be x are 
ſhould be very careful what he did; and as it was not his buf, at 
neſs to draw the writ, he expected Mr, Pitt's counſel I . 
prepare one, and ſend him and the Maſter of the Rolls a cop) © Gat 
it: which was done, from Pryn's 4th vol. of Penn wr bye of, 
722, 755, 759, 776, 784, and a day appointed to p 
before - Coli ie here were no pn el attended on behall R ib 


ofthe plaintidfs, the main point being determined againſt g., 


as » 1 
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Trinity Term 7 Geo. 2. 
But ſeveral objections being taken to the manner of vert 


verifying the · 
petition, and to the draft of the. writ, the matter was put off, „ 
with an intimation that it was hardly probable any determination 
would be made within the term; and therefore recommending 
it to Mr. Pit!'s counſel, whether they would not try what they 
could do in B. R. upon their motion, beiore the term was over. 989 1 

Upon this the petition was withdrawn, and mention made to the | 

Judges of the King's Bench, that their opinion was deſired upon % 8 
the motion. | ee X Wes: 


Whereupon the evening before che end of the term the Judges 
all met =D at Serjeants'-Inn. And the laſt day of *o term the 
Chief Juſtice delivered their opinions. Ro 


That all the Jud 5 except the Chief Baron Reynolds, and 
Baron Thompſon, — of opinion, that Mr. Pitt ought to be diſ- 
charged on motion: that the Chief Baron did not ſay it would 
be wrong to do ſo, but was doubtful. and as for Mr. Baron 


Thompſan he was ſtrongly againſt it. 


As what is to be done is therefore clearly the opinion of ten 
Judges, I will briefly ſtate the ground they go upon. For that 
purpoſe they have taken two things into conſideration. 1. How 
the law ſtood before the 12 && 13 V. 3. c. 3+ and, 2. Whether 
that has altered the law, and how far. | | 


As to the firſt we think that before the ſtatute 12 & 13 V. z. WE 
the method in Meſiminſter- bull was, to diſcharge by writ of pri- 8 
nlege, which was in nature of a /uper/edeas to the proceed - 
ugs, and the pleading concluded, / curia Domini Regis placitum 
rel cognoſcere velit aut debent; 1 Pryn's Regifter 660, © ” 

And as to the ſtatute 12 & 13 V. 3. we think it has made 
wo alterations. 1. That jt has taken away the old plea of pri- 

Nlege ; and, 2. By making the arreſt irregular and illegal. 


The act was deſigned to abridge the privilege, and to give * 


d ae to proceed after a procogation. Then comes an enacting 
dle with negative words, that the body of a member ſhall not 
be t arreſted during the time of privilege. The old plea therefore - 


I not proceeding is taken away, for it is made lawful to pro- 

cal, and he cannot plead to the proceſs though irregularly a- 

lied; agreeable to what was held in the caſe of Widrington v. 

Hil. 11 Ann. in an appeal. If he cannot take advan- 

age of this the old way, there is no other left but by motion ; 

adit being rendered illegal to arreſt the body, it is an irregular 

Xcution of the proceſs. hor Wands s caſe in 1 Sid. Rahm. 12, - 
a 3 192. 
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zee Dutton v, 
| Pitt, 
Barnes 199. u. 
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Trinity Term 7 Geo. 
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his return, or writ of privilege. Here the defendant has complied 
with the firſt part, hy producing the original return. In Lord 
Banbury's caſe in Salk. 5 12. it is faid, they would not proceed 
to try his peerage by motion; but L have ſeen a manuſcript re- 
port of that caſe, where Holt ſays, if there had been no diſpute 


of the identity of the perſon, and the ſummons to Parliament 
had been ſhewn, he would have diſcharged him on motion, 


There was my Lord Mordington's caſe in C. B. in my Lord 
King's time: and he being a Scotch Peer was arreſted, and the act 


of Union having given them the privilege of Engliſh Peers; he 


was diſcharged upon motion (2), 


In the preſent caſe here js matter of record produced to warrant 
the diſcharge, and if we have proper eyidence, why ſhould not 
the remedy be ſpeedily applied ? | . 


It is certainly ſo, as mentioned at the bar, that ambaſſador 
ſervants, and perſons arreſted on a Sunday, are diſcharged on 
motion. There are many writs in Rafal for diſcharging jurors, 
and witneſſes, and yet it is done every day by motion j and thoſe 
writs only prove, that it may be done another way. And the 


inclination of courts to diſcharge on motion has been fo — 
e pro- 


that the party arreſted may apply to the court under who 
tection he is, or the court out of which the proceſs iſſues, which 


ever happens to fit firſt, | 


And if in Bliſefs caſe the court above took notice of the pri- 
vilege of the court of nift prive, and diſcharged her; what rea- 
ſon is there we ſhould not pay the ſame regard to a ſuperior pri- 
vilege ? * | | | 
There muſt be a rule to diſcharge the defendant out of the 
cuſtody of the marſhal. | p'# 


Ni. B. The rule was at firſt pronounced to be upon hiling 

common bail : but before the court roſe, the Chief Juſtice 

ordered that part to be ſtruck out, becauſe it in ſome mea 
ſure warranted the arreſt. | 


— 
— 


„— 


«x * x 


(2) Rep. Fort. 165. Vide a Crop, Prac, 138. 
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| Caſe of the Borough of Warwick, 


PPEAL from a poor's rate: and the ſeſſions ordered Certicrari. .*—- 
the churchwardens to produce the books at an adjourned Can 99+ 8. % * I 
day, before which a certiorari was brought to remove that or- Patra + 
| der; and held to lie, though the appeal is depending; elſe che Ne res 
order muſt be obeyed before the validity of it can be determined. ens 


6 It was alſo held, that an appointment of overſeers may be re- 44 9h 
moved before an appeal to the ſeſſions; for the rule laid down 


in Salk, 147. extends only to the caſe where there is a limited 
ume for appealing, as to the next quarter-ſeſſions ; but the ſta- 
: wte 43 Eliz. c. 2. is not ſo reſtrained :. and conſequently it can 
never be ſaid, that the time for appealing is out. And if the 
appeal from an appointment is lodged, (there ean be no certiorart, 
ll the ſeſſions has made a determination, and a certiorari brought 


pending ſuch appeal ſhall be ſuperſeded (1). 


(1) Yide Rex v. Harman, Andr. 8. C. Rex v. Holditch, 1 Batt 
343. 2 Se. Ca. 201. pl. 4 Conf. 53. pl. 000. 9 
. A 4 | y 


Let N 
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Rattle verſ. Popham. 

A power to grant I N ejectment, it appeared, that upon a marriage ſettlement, 
ns * a power was given to every tenant for. life when in poſſeſſion 
| euted by a leaſe to limit the premiſſes to any woman he ſhould marry for her life 
for 99 pre dey by way of jointure and in bar of dower. The tenant for life 
life.0 made a leaſe for gg years determinable on the death of his wife; 
Sunn. 102. 8. C. and it was held, that however ſhe might be intitled to relief in 
[ a court of equity, yet at law it could never be ſaid to be an ex- 

WW. ,.: .. ., ccution of the power: for the eſtates are very different, one 
1 * "COPE being à freehold and the other a chattel, and the freehold in her 
itt 13 being a qualification to any aſter-taken huſband to be a member 
e, of Parliament, kill game, Ge. And 8 Go, 6g. Ley. 74. Co. 
4.214.444 Lit. 45. were cited, where the powers in biſhops or tenants in 
„n. tail to make leaſes have been held to be ſtrictly purſued (1). 


* * _— EY WIPER 


2 — 


- * be 7 » 


(1) The widow having brought at law and equity. PS Lord 
her bill in chancery, Lord Talbot Mansfield, 2 Burr. 1147. Zouch 
held the leaſe to be warranted by v. Woel/lou, in which caſe the 
the power, and that it was not a court were of opinion, that what- 
deſective, but a blundering ex- ever is an equitable, ought to be 
ecution, and he decreed the de- deemed a legal execution of 2 
fendant to pay all the coſts both power. 


Dominus Rex wr/. The Juſtices of Somerſetſhire. 


Vein cannot ANDAMUS to the juſtices, to t a warrant for le- 

—— M; ing 30 l. 174, 11 d. being the — — of the laſt over - 

—— of ſeers of the poor's account in their hands. They return, chat 

2 a $eff. Ca. p. true it is there was ſuch a balance, but that the veſtry had or- 

—_ % dered them to retain it, and employ an attorney to ſue for ſome 

wre. charity money, and get it laid out for the beneſit of the poor; 
that one Young was ſo employed, and the balance exhauſted in 
fees, and that the gverſeers had engaged to pay Yaung ; d. de 
_ cauſa they had refuſed to grant the warrant. _ 


Et per curiam, There muſt go a peremptory mandamus, for 
the ſtatute 43 Elia. c. 2. ſays, - balance ſhall be paid over to 
the new overſeers, under a penalty: and it iy not in the power 


of the veſtry to diſpenſe with the Katute, 
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| Smith verſ. Dr. Bouckier et al, | ; 

RESPASS and falſe impriſonment againſt five defend- Juſtivcatien uw - 

ants. They all join in a plea of Not guilty as to all but $5 tack of | 
ciche days impriſonment, which they juſtify, for that the chan- Ga bl H, 
cellor and ſcholars of Oxford were a corporation by preſcription, and where thoſs 
and that by act of Parliament, 13 E/iz. they were incorporated, f, join chin whe 
and had power by cuſtom to a court every 77005 Daren Sap pen 6 god: 
the chancellor, his commi or deputy, for all perſonal actions, 22 
where either party was a ſcholar, or had the privilege of the Cat. temp. 
uriverficy. That by the cuſtom, a plaintiff making oath, that —— 1 
he has a perſonal actiom againſt any perſon within the precincts of pug aan 
the univerſity, and that be believes the defendant will not apprur, à Keiy. 144. 
but run away, the Judge may award a warrant to arreſt him, Ks. : 
and detain him till ſecurity given for his anſwering the com- g, C. bet 
paint, That 7 Auguſt 1731, the defendant Bouchier having the 
privilege of the univerſity, made a complaint to the defendant 
Sppen the vice-chancellor, of a perſonal action againſt the now 
plaintiff, to his damage of 1900/. according to his eſtimation, - | 
and that he ſiſpected the now plaintiff would run away : that he 
took his oath of and upon the truth of the premiſſes, upon which 
a warrant was granted to the other defendants, who arreſted 
him, and kept him in priſon eight days for want of ſureties 3 
and traverſe their being guilty aliter vel alio modo, To this there 
vas 2 frivolous replication, and to that a demurrer. - 


Strange pro guer argyed, 1, That the cuſtom was bad; and 
4. If good, yet it is not purſued, | 


- 


His objections to the cuſtom were all over- ruled, but were, 
1, That the cuſtom is to make oath that he has a perſonal action, 
not a cauſe of action; ſo he muſt ſwear to matter of law. Sd 
ter curiam, That is no more than is done in many caſes. 2. In 
the caſe of a ne exeat there muſt be oath of the parties, declaring 
be intends to go abroad; whereas here a bare belief is ſufficient, 
"ithout ſhewing the grounds of it. | 


But upon the ſecond head the court held that the cuſtom was 

nt purſued, 1, By the cuſtom he is to ſwear to. his belief of 

the defendant's d to run away; whercas the oath is only 

that be Juſped?s it, which is not the ſame; that may be a ground 

for ſuſpicion, which will not induce a belief. 2, The oath is | 

* ot and upon the truth of the premiſſes; now a man who : 

an the premiſes are falſe, does ſo. Hil, 12 Ann. Regina v. 10 Mod. 23%, 
en, a conviction for ſelling bread quaſhed, becauſe the wit - ed ante 67, 


S. C. more full 
cited 1 Burr. 
302. ; 


WALES 


neſs only ſwore de veritate premiſſrum (1). 80 Pg, 13 Am, 
preftat facramentum de veritate materiarum i 
formatione comentarum, was held ill. 


Regina v. Gery, 


v4 ® 


ſome of the defendants, as the officer and gaoler, might have 


in in- 
Lo 


| 14 l For theſe reaſons the juſtification was held ill. And though 


been excuſed, if they had juſtified: without the plaintiff, or the 


vice-chancellor. (2); yet it was held, that by joining with them, 


... + as. to, whom:the proceſs was no, juſtification, they have forfeited 
their juſtification (3); now the Judge and the plaintiff knew the 
- oath was not ſufficient. .And 2, Lutw. 935. goes upon that, 


15 and ſo did the cafe of Philips v. 
this foundation therefore the plaintiff, muſt have judgment againſt 
all the defendants, LES | 


—_ = 


Biron (ante 50g.) (4). Upon 


(ty Rex v. Pullen, Salk. 369. 4 


contra. 1 


( (2) All the reports of this caſe 


concur in making the court in- 
cline to this judgment upon the 
firſt argument, but in Cum. 127. 
Lord Hardzwicke, in delivering 
the final jadgment of the court, 


rather expreſſed a contrary opi- 
nion, and in Perkins v. Proctor, 


2 Will. 385. the court made a 


quere as to this diftum, for none 
could have juſtified the whole pro- 
ceedings, they being coram mn ju- 
dice, and a mere nullity. Yi 


Hill v. Bateman, ante 711. Sber- 


gold v. Holloway, poft. 1002. 
(3) Middleton v. Price, pal. 
1184. 8. P. | 
(4) Vide alſo Parſons v. Lud, 
2 Black. $45. and in Perkin v. 
Proctor, 2 Will. 382. 


Cunn. 71. 106. 


Tryon , Carter 


fore 5 December. The defendant pleaded payment on the 
5 December, to which there was a replication (1): and a vel. 
dict for the plaintiff But a repleader awarded, as being an 
immaterial iſſue, for it finds no breach of the condition, becauſe 
it might be paid before the 5 December, and then the condition 
is performed: and it is not like a caſe where a condition 5 
to pay upon ſuch a day, for then there can be no legal paſ- 


mmaterial iſſue. , Bond was conditioned for the payment of money on or be- 
7 


n 


£ 


met the defendant's plea, - 
have ſhewn that the mone 
not paid at all. Vide Halle v. 


Hennington, B. R. 2 Bm. 944 
I Black 210. S. C. * 5 
2 i. 173. Bull. be 16 0 
162. 


[.) The replication as ſtated 
in Cum. 71. and Bull, L. N. P. 
162, was, “that the money was 
not paid on that day,” which 
was ill, for the defendant having 
pleaded a ftrit performance, — 
not a collateral matter, the re- 


plication ought not only to have ment 


w_ t 4} ay 


"A: 
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ment till that day, an actual payment before being but in the 
nature of a depoſit, till the day. But here it would be a legal 
payment at any day. Vide ante 493. Colborne v. Stockdale, 
1 Saund. 102. Fernegan v. Harriſon, ante 317. 


Dominus Rex ver/. Ellis. 


Y the charter of New Romney the new mayor is to be ſworn where the 
before his predecefſor. At the election there were two mayor is to be 
candidates, Ellis and Whitwick ; Ellis had the majority, not- (e's before the 
withſtanding which the mayor ordered Whitwick to be {worn ; mutt be hisaflent 
upon which the town. clerk read the oath, and both Ellis and 9 1 
Mzituict had their hands upon the book, and kifſed it, Upon it not füfReians. 
trial of che iſſue, whether Els was duly ſworn, it was ruled by 
Eyre C. J. de C. B. at Maidflone, that it was not a good ſwear- 
ing; for as it is to be the act of the mayor, his aſſent muſt ge 
along with it: and that there is no difference between ſwearing 
by and before the mayor. And now upon motion for a new trial 
the court were of the ſame opinion, and there was judgment 
2gainſt the defendant, T 5g 


Howard ver/. Poole.“ | [ 995 ] 


TY ERE was a joint commiſſon againſt the defendant and Separate creditor 
his partner. And the plaintiff was a ſeparate creditor of f come in 


the defendant's, and arreſted and held him to bail. But on mo- _—— * 


tion he was 'diſcharged on common bail; the plaintiff being bankruptcy, 
ſuch a creditor, as might have come in under the joint com- Ter Ig. 


q 

i | 

1 Lex. Merc, Red 4 | 
e miſton (1), 498. 8. C. TH -Y | 
8 . 4 
—_ „ * 
x Note, the defendant had no ſupply the deficiency of the other. | —_— 
0 ſeparate eſtate, and all the joint Ex parte Sandon, 1 Ath. 68. Ex # 
I» I: 


ere were ſwallowed up by the parte Crowder, 2 Vern. 706. Ex * A 
Jant creditors, ſo that the de- parte Bond, 1 Ai. 98. Ex parte 1 
tendant's ſeparate creditors had Rowland/on, 3 P. Mint. 405. Ex 
nothing. MSS, 5 zarte Cook, 2 P. Wms. 501. Goſs 

(1) Wilkes v. Strahan, poft. v. Du Freſney, Davies 37 3. As 
1157. S. P. The joint eſtate is to the proof of joint debts under 
* be applied firſt to pay the joint a ſeparate commiſſion, wide 


4 * and the ſeparate eſtate the | Cocke's Bank, Laus, 3 ed. 298 ta . 
B. parate creditors, and if there be 319. | 
7 $ ſurplus of one, it is to go to 


ä 


7 n 


Oo wm. 
W 6 Let 


E; Gave. 213, a trial in 1731, there was a verdict for the defendant, 
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Dominus Rex we Bell. 
N information in nature of a giz warranto was bro 


' againſt the defendant, to ſhew by what authority 
claimed to be a common-council-man of Marlberough; and upon 


Mo new trial ta 
granted after 


This term the proſecutor moved for a new trial, as being a 
_ 2 verdict againſt evidence; and the proſecutor referred to the te. 
port of the Judge, and inſiſted he was not too late, there being 
no judgment yet ſigned, according to the caſe of Gilman v. 
Smith, Mich. 9 Geo. 1. where it was held, that though the four 
day rule be out, yet it is ſufficient if they come before judgment, 
Ame 845+ * N * 


But the court would not ſuffer the merits of the motion to be 

gone into, on account of the length of time-fince the verdict; it 

being poſſible that many men's rights might depend on the vas 

- _lidity of this man's vote, which the corporation was bound to 

admit after a verdict eſtabliſhing his right. And it would be 

i much leſs miſchief, to let this verdict ſtand (ſuppoſing it to be 
wrong) than introduce a general inconvenience. arts — al 

Ante 25%, 534 new trials were diſcretionary: and though m rd ele 
* tertained a notion of their bein eee, wen e caſe in Sila, 
from the challenge we meet with in the old books, that the juror 
had before given a verdict in the ſame cauſe; yet it does not 

.. - thence follow, that the court 3 a new trial upon the 
evidence; for it might appear to be a miſ- trial upon the record, 


1 there might by ather reaſons to award a venire facie 4 
+ 1+ OV. 8 
[9961 wy ' Ruſh et ar aſſign? Ryland ver. Baker, 


Trover lies 1 defendant was plaintiff in an action againſt Ryland, 
againſt taker in and took his goods in execution after an act of-bankruptcy 


£ 


committed, but went on and received his money, And nov 

ning the = your; it was held on 4 motion for a new trial, that the cher 

all, L. M. . was well brought againſt the defendant, who received the 8% 
Pans. 10. 8. C. * without joining che officer, , | | 


more full, 


Fa 
7 


= 


«> 
* 


t 11 was, whether croſs remainders Of eng re- 
. were created by implication from the words of a will. 2 Ba. B. . 
And the arguments of the counſel, and the reſolution of the 238. 416, ci 


court, being the ſame as in the caſe of Cumber v. Hill, ante gg. — 1 
which was held not to differ materially from this; it will be 

only necefſary to ſet down the words of this will, which for 

the reaſons given in that caſe were held not to create any croſs 
remainder, þ | „ 


The deviſe was to Mebetabel for life, remainder to the uſe of 
all and every the child and children both male and female born 
and to be born of the body of the ſaid Meberabel, equally to be | 
divided between them, and of the heirs of their re/peFive bodies 0 
lawfully to be begotten, and for want of ſuch heirs, the re- 353 
over to another daughter and her iſſue, in the fame 
(1). ; * „ 


th * — 


F 0Q © &@ 


RY Py —_— 


— ——— — 


(1) Fide Cumber v. Hill, ante implication, in a will between 
909. where the principal caſes more than two, are cited in the 
of cailing croſs remainders by notes. Th 4D 


Dominus Rex ver/. Lloyd. a 


4 
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A Complaint in writing was exhibited to the quarter-ſeſſions On removal 9s 
of Cardigan againſt Thomas Lloyd clerk of the peace of clerk of de 
that county, containing ſeveral charges of miſbehaviour, which __— ES 
if true, were a ſufficient cauſe to remove him from that office, be fer out in the 
ſeſſions received the complaint, and ordered Lid a copy, _ 3 

and time to make his defence. And on the day appointedPreciring es * - 
de complaint and notice, Upon due examination thereof 2 Barn. B. K. 
: openly this day in court, and of the ſeveral matters and Ne 
5 charges therein contained and herein before artly ſpecified, gs, Gf. *. 
; alleged and charged againſt the ſaid Thomas E yd, and upon WS, 
, full hearing and examination of ſeveral witneſſes and other | 
: due proofs touching the ſeveral charges againſt the ſaid Thomas , 
K Lid, in the ſaid articles contained, openly this day in court | 
in che preſence and hearing of the ſaid Thomas Lloyd, 
, > of his counſel, who "now attend in this court on 
: is behalf, and make ,a defence for him, and upon hearing 

what is alleged and inliſted upon by the faid Thomas _ 

mo. 2 bay « an 
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e and his counſel in his defence ; this court adjudges him guilty 


cc of ſeveral of the articles, and remove him from his office pur- 
c ſuant to the ſtatute. * | 


A certiorari was brought to remove this into B. R. and Di. 

niſon pro defendente objected, that this being a conviction in 2 
ſummary way before juſtices of peace, and without a jury, and 
the ſtatute 1 . & 2 c. 21. requiring the removal to be upon 
due proof of the miſdemeanor complained of; the evidence in 
this caſe ought to be ſet out, that the King's Bench may ſee, 
whether there was due proof; and not truſt the juſtices, who 
may have _— the defendant of his freehold upon leſs evi. 
dence than they ought to have done, or perhaps upon that which 
is no evidence in point of law, The common law ranks trials 
by proof, or per igſtes, amongſt the ſeveral ſorts of trial, and 
there the evidence, or the ſubſtance of it, is ſet out in the re- 
cord. Raft. 228. 9 Co. 3. 2 Roll. Abr. 577, Co. Litt.6, 
Go. Ent. 403. Cro. Eliz. 736. 1 And. 20. And ſo it is on 
demurrers to evidence. In convictions about the game, the 
evidence is always ſet out. __ | 


Strange contra, The ſtatute on which this is founded, gives 
power to the quarter ſeſſions, on a complaint and charge in 
writing to be exhibited againſt any clerk of the peace of any mib 
demeanor by him committed, to examine into the ſame openly in 
their general quarter ſeſſions, and pen ſuch examination and due 
proof, to ſuſpend or diſcharge him from his office. By this act 

ee things are required. 1. A miſdemeanor; 2. A complaint 
thereof in writing; and, 3. Examination and due proof openly. 
All which the proceedings ſhew to have concurred in the preſent 
caſe. For as to the firſt, It is not diſputed, but here are ſuch 
facts alleged, as if true, are a great miſdemeanor. As to the 
ſecond, here is a complaint of them in writing. And as to the 
third, the words of the ag are complied with, and the inteut 
too; fog the record ſays it was upon examination openly and 
due proof. : | 

But to this it is objeQed, that this is in nature of a conviction 
in a ſummary way; and that therefore the evidence ought to bc 
ſet out, that this court may ſee there was due proof, and the 
caſes of convictions have been cited for that purpoſe. And | 
do admit, that in the caſes of convictions before one or two 
1 juſtices, the authorities are, that the evidence ſhould 

et out, that it may appear, the informer was not admitted 2 

witneſs, * But this caſe differs widely from them, 1. As this 1 

an order, and not a conviction; 2. As it is 2 p * 

ſeſſions, and not before private juſtices. ES, ſy 
4 SNL 
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As to the firſt, there is a 


and convictions, ., Theſe orders, like all others, are drawn up.ia 

Engliſh, but convictions in Latin. Is this more like a conviction 

than an order of baſtardy, Where the evidence never is ſet out, 

but a general adjudication of being the putatiye father? In caſes 

of orders of ſettlement, and for wages, the court gives that cre- 

dit to the general adjudication, that they. preſume it to be right, 

unleſs the contrary appears. Salt. 442. And his indulgence - 

has been extended to convictions. Trin. 9 Ges. 1. Rex v. Ante 555. © 
Jord, In a conviction for keeping an alehouſe on 3 Car. 1. c. 4. 3 Mod. 274. 
it was excepted, that the juſtice could not proceed if the party 

had been puniſhed by 5 & 6 Ed. 6. c..25+ there being a clau 

of exemption in 3 Car. but the court held, that need not be ſet 

out, and they would not preſume a want of juriſdiction. 89 in 

the caſe Rev v. Theed, Mich. 11 Geo. I. conviction for ob- L. 1376. 
ſtructing an exciſe officer: and objected, that they ſhould. ſhew e s. 
it was in the day, elſe he may be obſtructed, if he comes without 

a conſtable. Et. per curiam, It is enough the conviction does not 

appear to be wrong. And even in the caſe of convictions on the 

game laws, though the court will not allow the witneſs to ſwear. 

generally that the party is not qualified (1); yct the general al- 

legation is ſufficient, where it is the words of the juſtice. 


But ſecondly, this is an order of ſeſſions, where the evidence 

never is recorded: and it would be extraordinary to expect it 

ſhould be taken down, it. concerning the defendant, who was 

the officer till the evidence was over. The act requires the 

proof to be openly in court, which muſt be underſtood viva ' 
wez and the ſame clauſe requiring the complaint to be in | 
writing, as oppoſed to the word openly, ſhews it it was never 

expected the evidence ſhould be taken down. This court al- 

ways pays regard to the method of proceeding in inferior courts; 

and I put it on the other ſide to ſhew one order of ſeſſions, 

where the evidence has. been ſet out. There have been but 

three of theſe orders before, Regina v. Baines, Rex v. Heorwell, L. Raym. 1799. 
and Rex v. Harland: and they are in the ſame manner, upon Selk. 680. 
examination and due proof; and therefore this, if it be an error, x 
8 juſtified by precedent. 


- 


And as to the objection, that it is to deprive him of his free= © 
hold, and therefore the court ſhould ſee it is done upon legal 
evidence : the ſame may be ſaid, even where there is a verdict, 
for there the court direct what ſhall be admitted as Evidence, 
nd are as liable to miſtake. 
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855 Michselmas Term 8 Gee 3. 
| The court took time to conſider of this cafe, and this term the 
Chief Juſtice delivered the refolution of the court, = 


Chief Juſtice, It is fully ſettled, that in convictions the eri. 
dence mult be ſet out; and if this was to be conſidered as « 
— conviction, it therefore would be bad (2). But we are all of 
opinion, it is to be conſidered. as an order. In the three caſe; 
which have been upon the act, the certiorar?s to remore 
. them as orders, and they are in Eng/ib, which not be, if 
they were convictions. Haines caſe was before all the Judges, 
Sol thy Wa io un. order; r 
a puniſhment that follows, viz. the loſs of the office; yet the 
_ fame may be ſaid of moſt of the acts of juſtices, where very ſe- 
vere penalties often follow. The caſes of orders of baſtardy are 
which are grounded on much the fame words in 
18 Elz. c. 3. as areim1t W.& M. c. 21, And as to thg gaſes 
of ſetting out evidence on demurrers; it is abſolutely neceſſary 
to have it on record, and the ſuperior court are Judges of the 
fact, as well as the law; which on a certiorari we are not. 


PIERS e ee fo they re ee 
mere; but the defendant died before' any thing done upon it. 
And as to Baines's caſe, it is a ſtrong negative authority, for 
that was greatly canvaſſed at the bar and bench, and yet this ex- 
ion not taken, At firſt we thought this a ſtrong ob- 
jection: but are convinced, there is this diſtinction between or. 
ders and convictions, and the precedents are not to be ſhaken. 
This therefore, being an order, mult be confirmed. 


1 n. _— lth. * — 
— Ave — — * — 22 „ N 4 — — 


(2) Vide Rex v. Theed, aue 919. 


S 8 8222 


"—_ 
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Dominus Rex verſ. Robe. 


N information was filed againſt him for ſeveral illegal ex- 
actions in his office of clerk of the market, and there 

were ſeveral counts ſpecifying ſums taken of particular perſons; 
upon all which diſtin charges the defendant was acquitted; 
but at the cloſe of the information there was a general charge, — 
of which he was found guilty, viz. that under colour of his iv (iſ, 
office he did illegally cauſe his agents to demand and receive Bi 


— mw * 8 9 — it othe 
(1) Yide Davy v. Baber in an 2471. 2 Hawk. F. C. dl. 2. 2 
aktion on ſtatute of bribery, 2 feet. $7+ p. 321. — 


Geo. 2. C. 24 . 4 Burr. 1 


Yn A * * * ö | F 
of , , * „ * 


4 


Mickieſmas Term 6 Geo. 2. 


ſweral other per jons ſevegal other ſums money, on pretetice of 
weighing and porn: their ſeveral weights and meaſures.” - 8 
Exception was taken, that this is ſo general a charge, that it is +1 
impoſſible any man can prepare to defend himſelf on this proſe- 
cution, or have the benefit of pleading it in bar to any other: 
and for this fault the judgment was arreſted. Ante 2. 


1 Lord Clinton verſ. Morton. f L10001 


HE defendant inſiſting upon his diſcharge many years Pleading doubles 
ago under a commiſſion of bankruptcy, and it being 

doubtful whether the clauſe that enabled bankrupts to plead ge- 

nerally was {till in force (1); he moved, and had leave to plead 

it both ways, generally and ſpecially: which I take to be a new 

caſe upon the act, the words whereof are only, that he ſhall 

vith leave of the court plead ſeveral matters. Strange pro de- 

fendente, and adviſed the motion. FOOD 


* 8 — 


i 


(i) That it is, wide Price v. Alſop, Doug. 160. Cooke's Bank, . 
Laus 585. 3 ed. -þ 
| Philips ver/. Wood et ab. 


EAVE was given to plead on afſumpfit, and a diſcharge by Pleat double. 
13 though ſaid to be denied in C. B. (1) e 


al. 8 te 


es, 


lt. om. tt ot rt 


—_ 


— — — 


(1) Newman v. Chander, Fort. 336. contra. | 


Lumley wer. Palmer, 
12 defendant was ſued as acceptor of | bill of exchange. 4 da _— 
4 | 


And upon the evidence it appeared to be a parol accept- ance is ſufficient 
only, which the Chief Juſtice ruled to be ſufficient, that me . 
ig good at common law, and the ſtatute 3 & 4 Ann. c. g. Caf. temp. 
Vhich requires it to be in writing in order to charge the drawer ray 3c . 
damages and coſts, having a proviſo that it ſhall not extend dns Abr. 622; 
v diſcharge any remedy that any perſon may have againſt the $. C. 
Veptor, Upon this direction the jury found for the plaintiff, 
but the Chief Juſtice-of the Common Pleas having lately ruled - 


; re in the caſe of Rea v. Meggott, the court was moved 

a neu trial. And in order finally to ſettle this point, it was 
ndered to be argued: and after argument the court was of 
ns E the direction in 1 cauſe was right, and 


agree= 


Michaelmas Term 8 Geo. 2. 


agreeable to conſtant practice, and therefgre ordered the poftex to 
the plaintiff (1). 3 0 r 


f . | 1 
N. B. Trin. 10 Geo. 2. Lord Hardwicke ſaid at Guildhall, 
that on conference with the Chief Fuſtice of the Common Pleas, 
he waived his opinion, and ſaid, he thought the King's Bench 
had done right in this caſe. | Rt 
; (1) Acc. Erſkine v. Murray, Mierep, per Lord Mansfield, z 
ante $17. Julian v. Shobrooke, Burr. 1672. Conced, in Sproct 
2 Will. 9. In Pillans v. Yan v. Matthews, 1 Term Rep. 182. 


en — = 


Dominus Rex verſ. Johnſon et al'. 


challenging che XH E defendants in an information in natura de que uu. 
array, where a ranto obtained the common rule for a ſpecial jury, which 
ELM. p, Was drawn up as uſual, for the ſheriff to attend with the free- 
305-5. C. but holders' * book, and that he ſhould return the twenty-four ſtruck 
made a quere. by the maſter. The proſecutor took out the venire to the ſhe- 
[ 1001 ] riff of Chſbire. And the defendant challenged the array, on ac- 
Lex. Sue ©Ount of an intereſt the ſheriff had, as being a freeman of Chefer, 
„ con. Whoſe rights were to be tried. And upon arguing this chal- 
Gros GS Ang lenge before the Chefter Judges, viz. Mr. Verney and Mr. 7ſt, 
ws. {8*e-i—)they were of opinion to allow the challenge; though it was much 
of IG 7128 inſiſted on, that ſince the late act the ſheriff had no influence, 
Fo 905. he _ only to return the liſt brought him as ſtruck; but the 
7 right of challenging not being taken away, nor his power of 
marſhalling the panel and putting which he pleaſed firft, it 

was determined to be a good cala, and the array was 


It was then moved, that an attachment might iſſue againſt the 
defendants as for a contempt in challenging contrary to the rule 
of court; and the caſe of Burridge (ante 593.) was cited; where 
on a rule by eonſent for a ſpecial jury, he challenged the array 
for want of hundredors, and the court granted an attachment 
againſt him, But the court did not ſeem to reliſh. that caſe 
and ſaid it might be an authority in one exactly circumſtanced 
as that was, but in no other. t in the preſent, caſe, though 
the ſheriff is mentioned in the rule, yet that is only as be 1s 
the uſual officer; but it did. not preclude the proſecutor from 
taking the venire to the coroner. And the court remembered in 
what manner the motion was made by. Strange, vis. that where- 
ever the proſecutor thinks fit to take his venzre,, there may be y 
ſpecial jury. 5 as. * i 12934505200 a6: 19! 
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Between the Pariſhes of St. George Hanover Square and St, 
James Weſtminſter, TT | 


an apprentice to George Wheeler in S/. George's pariſh, where — — —7 Ed. 


hire to a perſon in Marybone, where ſhe reſided above forty days, No. 138. . G 
but the maſter received her wages and found her cloaths,  -- 


The ſeſſions held, that the laſt ſervice gained her no ſettle- 
ment, and conſequently ſhe was ſettled at 8. George s. But 
the court quaſhed the order, being of opinion, that there was 
no difference between the maſter's hiring her out, and her own 
act; and that it was like the caſe of a binding to A. and ſerving Ante 
Z. where it has been always held to be a ſettlement in B,”s pa- 


10. 542 
rſh, So the order of ſeſſions was quaſhed (1). | 


— — 


(1) Rex v. Inhabitants of Eaſt prentice; others upon his ſerving 
Bridgeford, Burr. S. C. 133. Rex another maſter by conſent with- | 
. St, Petrox, ib. 248. Rex v. out an aflignment, and others 
Clapham, ib. 266. Rex v. St. upon his diſcharge, But in all 
Mary Kallendar in Wincheſter, ib. of them it is conſidered what 
274. Rex v. Taviſtock, ib. 578. ſhall, under the particular circum- 
Vide alſo id. lib. No. 133. 142. ftances of each caſe, amount to 
164. 174. 120. 193. 239. 250, ſuch a ſervice under an indenture 
2536. Some of theſe caſes turn as will be ſufficient to gain a ſet- 
upon the aſſignment of the ap- tlement. Burr. S. C. 16. note. 


Shergold verſe Holloway. * * ['1 002 ] 

A of peace granted his warrant directed to the de- gf g „ 
fendant in theſe words, © Whereas complaint is made to diRionotjuſtices 

. me on the oath of Jahn White, that William Shergold refuſes 2 

| 0 pay him wages; theſe are to require you, to cauſe the ſaid 100. No. 100. 

| Shergald to appear before me or ſome other juſtice, to anſwer more full $. G, 

x the complaint aforeſaid z and give notice to the ſaid White, l 

before what juſtice you appear.” 


4 


Upon this the defendant took up the plaintiff, and carried him 
lore the juſtice, who bound him over to the ſeſſions; upon 
_ the plaintiff brought his action, and a caſe being made at 

Alles, the ſame was argued above, and theſc points reſolved, 


Bb 1. That 


= i 10 92 Hg | Michaelis Term 8 Geo, 2. 


Amendment. | 
» Barn. BR.  'F tract, the plaintiffs replied aſſets ultra; which was found 


inf; That chough the ſtatute 5 Bl. c. 4. does not ere 
to cr t Wages | 
| have been ſo ag d with 2 courts, * +l | 
——_ a now to be ai 
puted (1 


e 2. That the juſtice has no eas 
: hend the 2 he can only you 2 ſummons. And that are 
rant expreſoly to arreſt the party will not juſtify t the officer, there 
being no pretence for ſuch a juriſdiction (2). 


5 That this, though oddly worded, was not 2 warrant to ar- 
reſt the plaintiff, For the defendant might caule him to appear 
by diſtreſs, and it was not equivalent to the Tow * * 

4 ee eee 5 


* — 1 2 . 118 1 * 1 td 


A. nes.DAt 


* (1) r Eolling, ante 711. ee 
j Vide Hill v. Bateman, ante Ante 994 · 


NO in he et fever Keen in an Gg es bre cs. 


„ i them, but the verdict ſet aſide. They then moved for leave 
&.C. cla And to alter their replication, and reply fraud; and cited 3 Leu. 368. 
But the court ſaid, there — uhh deen ſome conſent in that 

caſe, elſe it is an authority for withdrawing all vitious pleading 

at any time. And here it might be dangerous, becauſe the de- 

; ſfeendant on the former iſſue might have paid away aſſets, as 
knowing that replication w_ not hurt her, So it was denied 


3 


- to amend (1). | 


1 


"I — ' 
— — — 9 
— wal — 1 F . — " 9 


| wo Fide p Hen 2 ; Br nu. v. Brice, 5 
Burr, . an 199: FN G29 5 1+. 
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Cake of the Borough of Boſſiny,” alias Tintagel in Cotinwall; 


HE court was moved for a mandamus on the ſtatute Mradenur may 
11 Ges. 1. 2. 4. to go to the election of a mayor. Which be granted to go 
was oppoſed, on a pretence that on the uſual day one Robins CNT 1 
vas chofen and ſworn into the officez and therefore as there mayor de e 


vas an actual officer, they ought firſt to ouſt him. But the lde havens co» 


court (upon conſideration) held the writ ought to go, the act lour of right. ' © * 


laying, If no due election was made, and this of Robing having 
no ſhadow of right: the intent of the act was to give the cor- 58. 
poration a rightful officer as ſoon as might be, whereas this pre- 21 . f 
tence would waſte the whole year; they ſaid, this was not laid 
down as a general rule, for it might be otherwiſe where there | 
vis 2 probable election and room to doubt (t) ; and that theſe * «416479 


Bac. Abr 
C. 


ä 


*— 


1157. Rex v. Banter, 3 2. cited ib. 200g. But the mayor 
4 1454. 1 Black. 45. S. C. de fadbe muſt be made party to the 
ths Mayer, Bailiffs, &c. of rule to ſhew 'cauſe. Rex v. 
bridge, 4 Burr. 2008, Rex Bankes ut ſupra. 


Bo z wee 


A BR Le» 1 2 
8 Georgii 2 Regis; In B. K 


(E.) 
216. .) pl. 1. : 


, 
* 
"IF 


A caſe of Aberyfwith, r. Newſbain, Paſe. 155, 28 Geo. | . 


* " 


_ > 2 ů ——— — — 


| Hilary Term 8 Geo. 2. 
writs were diſcretionary : beſides there was no harm done, for 


it is not a peremptory mandamus, and they may return that there that 
is » right elficer (2). OY ONO Bi 
. ehar 1d; on 2 N Sb K3 — | ſtat! 
(2) Vid Rex v. The Mayor, Ac. of York, 4 Term Rep. 759. if | 
(119.1 * 41 5 
[ 1004 1 - Sir John Lade ver.. Shepherd. N 75 
8 N | ; : i 
By dee ont © PON trial of an action of treſpaſs a caſe was made, that man} 
highway the _ the place where the ſuppoſed treſpaſs was committed was 78. 
_ ae e formerly the property of the plaintiff, who ſome years ſince the 
ae of the built a ſtreet upon it, which has ever ſince been uſed as a high- 
foil, way. That the defendant- had land contiguous parted only by 1 
3 Burr. 236. ditch, and that he laid a bridge over the ditch, 33 whereof (1 
85 reſted on the highway, And it was inſiſted! for the defendant, 3 bu 


that by the plaintiff's making it a ſtreet, it was a dedication of 
it to the publick; and therefore however he might be liable to 
an indictment for a nuſance, yet the plaintiff could not ſue him 
as for a treſpaſs on his private property. Sed per curiam, It is 
certainly a dedication to the publick, ſo far as the publick has 
occaſion for it, which is only for a right of paſſage. But it ne- 


ver was underſtood to be a transfer of the-abſolute-property in poſt- 

the ſoil (1). So the plaintiff had judgment. plain 

li! = (1) That he may recover it in 13 & 14 Geo. 2. cited ib, 135, Th 

= - ejettment wide Goodtitle ex dem. 136. 143. 3 Com. Dig. Chinin, were 

Cheſter v. Aller, 1 Burr. 133. (A. 2.) 27. , the ce 

See alſo Selman v. Courtney, Ir. 3 n out li 

8 8 W 0 1 a : Sts : | | : Trin. 

44 -» Between the Pariſhes of Denham and Dalham in Suffolk. | Ws 

Twohoutinan T TPON a ſpecial order it was ſtated, that Walker hired 2 ** 

—— ; farm in Denham above Iol. per annum, oy = a | 

ek ie gore. from 1725 to 1730, and paid pariſh rates; that then he.) 

| minate — and lived for ſeveral years on .150 /. in Southavold, which is an Bu 
Barr, Bet. Ca. extraparochial place conſiſting of two houſes and 300 acres of 18 

* land belonging to and in the occupation of different perſons. Inſpec 

r. 255. No. 171. But it not appearing there had been any overſeers of the poor, Fay 
4 f the ſeſhons confirm the order of two juſtices for ſending him to Th 

Tal. temp. Hard. | 7 | . | gt 

108. Denham. 2 a lome « 

Cunn. 163. S. C. 5 8 | | od. 84d. aways 

FEED | Strange moved to quaſh both, it having been determined, &. "hh 
rs 486. and in the cafe of - Rufford (ante 8 12. that a ſettlement ble 

F e 
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than one, fo as to come under the denom ination of a ah 07 Nagy 
townſhip, the power in 43 Elia. c. 2. in pariſhes ** by the 
ſtatute 13 & 14 Gar. 2. c. 12. extended to all townſhips and 


$:d per curiam, That was a pretty liberal conſtruction on the 
ſtatute, which plainly related to townſhips in large pariſnes; but 
two ® houſes are not enough to bring it within the denomination' *$ee poſt. 1071. 
of 2 ville or townſhip, 1 Inf. 115. It muſt conſiſt de pluribus five houſes, 
ibus et vicinit, and ſhould have a petty conſtable. 1 Had. n 
78. This does not appear to have the reputation of a ville. 80 
the orders muſt be affirmed (1). | 4 


8 


PS 


r 


(1) Rex v. Sbeaoler and Atter, - bitants of Belvoir, 2 Se. Ci. 111. 
3 Jur. 1391. Rex v. The Inha- pl. 105. 5 6. OI" 


- 


* 


Crew qui tam ver/. Saunders. PL BY = [1005 1 


N aCtion was brought againſt the defendant on the ſtatute No acceſs to 

9 Aun. c. 10. f 44. for intermeddling in elections, being ie of fat. 

poſt· maſter at Nantwich, And it was moved on behalf of the —— 
paintiff for liberty to inſpect the poſt-office books, and take a 
copy of his deputation. ach. 


This was oppoſed by Strange on behalf of the poſt-office, who 
vere no parties to the ſuit. And he cited Hil. 12 Ann. where | 
the college of phyſicians ſued Dr. Wet (a) for practiſing with- (i) Cited f Wilk 
out licence, and he was denied leave to inſpect the books; and 240. Crane: 
Tri, 11 V. 3. Underhil v. Durham (b), where in ejectment N , 2 14; 
be plaintiff claimed under a biſhop's leaſe made before the res Salk. 4. 3. r. 
(raining ſtatute, to commence on the expiration of ' a former; * Freem. Er 
rlich the plaintiff” could not produce; and he was denied to: = 6 — I 
nſpe&t the books of the dean and chapter, they being no parties; $. F. Hole 2 
lud likewiſe the caſe of Shelling v. Farmer, ante 646,  _ CollesP,C-33 


Hulle contra compared jt to the caſe of court rolls, and entries 
n the cuſtom-houſe, bank, and Sous hs books. Sed per curiam, 
Inſpecting court rolls was the original of theſe motions ; but 
then it was confined to the caſe of perſons intereſted, the rolls 
g the common evidence, which of neceſſity muſt be kept in | 
one hand. But lords aud tenants of different manors have  _ +; 
vag been denied as ſtrangers. In the caſe of publick compa- 1 
5 it 18 reſtrained to the entry which concerns the party him- 
And as to the cuſtomchouſe, they are really the merchants 
for that purpoſe,” The conſtitution of the officer is pri- 
| | , * b4 C2914 322 iy 16's $6 44 vate, N 2A 8 


4 O 1 NIE 8 
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e mam Term 8 Gen see 
dete, and therefore not neceſſary for the plaintift to prove; and 


t * wh 
as againſt the defendant, bis acting will be ſufficient. 
plaintiff took nothing by his motion (17. 2 
e — tic 
A e 1 for 
„ -(1) Benſon v. Port, cited 1 nity -of | Hoſimen," paft. | 
Will. 240. Vide Rex v. Corne- 3 1 
dus, pf. 1210. Rex v. Frater- 2 | of 
bt: Dibben ver/, Cooke et al. _ biſt 
| | : | * 
8 9 W. 3. N action on the caſe for a nuſance was brought againſt twe cal 
. defendants. There was judgment by default againſt one, gral 
1 and the other on Not guilty was acquitted. And the queftion The 
the ftatute . 3. was, whether he was intitled to his coſts. | by 
that gives — | | in ce 
defendant (1 ). And upon conſideration the Chief Juſtice delivered the opinion and 
Conn. 132. S. C. of the court, that he was intitled to no coſts. Before the ſta- ” 
put no qeciione tute 8 & 9g W. 3. c. 11. if one defendant was acquitted, he was 17 
not. intitled to his coſts; the courts conſtruing the former acts duri 
[ 1006 J to relate only to the caſe of a total acquittal of all the deſend- 
ants. This being inconvenient, the 8 V. 3. c. 11. came and 
ve coſts where one of the defendants is acquitted, unleſs the T 
udge certifies a reaſonable cauſe to make him a defendant. The 
And that act extends to treſpaſs, aſſault, falſe impriſonment, 5 
and ejectment. The preſent action is treſpaſs on the caſe: and * 
though that be a ſpecies of treſpaſs, and in the caſe of the ft N 
tute of Limitations, the word treſpaſs in the proviſo has been ex ty 
| tended to actions on the caſe ; yet conſidering theſe acts giving rel 
coſts have always been looked on as penal acts not to be extended 
by equity, and therefore an avowant not within the word plain- EY 


tiff, Carth. 179. we muſt take it only to mean the general ſort 
of treſpaſs vi er armiy, 10 Co. Marſbalſea caſe. And be ſaid 
this was the rule in C. B. 


. — 


* 


** 


(1) Fide the authority of this field in Iagle v. Wardfuerth, 3 
caſe relied upon per Lord Man- Burr. 1287. 


Dominus Rex ver/. Epiſcopum Landaff. 


© Ina guore i- JORROR of a judgment in the court of grand ſeſhons in 
—— _— E Wales in a impedit brought by the King againſt the 
— bilhop- of Landal, Francis lord Brooke, and Thomas Flur 


— does not amount to. one- But where the verdi@t finds that the crown uus © 
3 2 Barn. B. N. 73, 139, 37 K. 
$75r 


. 


Hilary Term $ Geo; '#) 

clerk, for the church of dr. Andrew in the county of Glamorgan 
The count ſet forth the ſtatute: 25 H. 8. c. 21 againſt ſuing to 
Rome, and impowering the archbiſhop of Canterbury, under par- 
' ticular reſtriftions, to grant licences and diſpenſations, that uſed 


formerly to be ſued for to the biſhop of Rome. That Queen 


Anne in right of her ty —_— = the — im grot 
and Tyler being elected biſhop ndaff, rchbi 

of — Jus, 1706, (the church being then vacant) 5 
his letters patent of diſpenſation, reciting that the new elected 
biſnop had repreſented the revenues to be too ſmall for the dignity, 
prayed for a diſpenſation to hold this church and other eceleffaſti- 
cal preferments in commendam; the Archbiſhop: accordingly” 
grants the ſame, provided they were confirmed by the crown. 
Then ſets forth a confirmation under the great ſeal duly inrolled, 
by virtue whereof Tyler became capable to retain the ſaid church 
in commendam with his biſhoprick to which he was promoted; 
and whilſt he continued parſon Queen Arne died, and George 1. 


ſucceeded, in whoſe time the church became void by the dean 


of Jer; unde it belonged to the late King to preſent, who died 
during the vacancy, and it deſcended to his preſent Majeſty, 
vho ought to preſent, but is hindered by the defendants, 


The Lord Brooke pleads in bar, that William Lord Brooke his 
father was ſciſed of the moiety of the manor of Dinas Powys, in 
bis demeſne as of fee, to the moiety of which manor the half of 
the adyowſon of this church belongs, to preſent in every ſecond 
tum; and the church being void he preſented the other defend- 
ant Humfreys, who was inſtituted and induQted, and is parſon 
thereof; and the advowſon on the death of the father deſcended 
to the preſent Lord Brooke : and traverſes the ſeiſin of Queen 
Ame as laid in the count. | | 


there is the common replication, and judgment on the plea of 
the biſhop 3 and then the Attorney General takes iſſue on the 
tarerſe of the Queen's ſeifinz which on trial is found for the 
crown, and judgment entered for the King, on which the gene- 
rl errors are aligned, "Ex" as 


This cauſe was argued feveral times at the bar before the death 
of Lord Raymond, and the opinion of the court given in fayour 
of the plaintiff in error on the three points under · mentioned. 
But the fourth point upon the verdict being then ſtarted, it ſtood 
us to be argued upon that only. Then the Chief Juſtice dying, 

as thought proper to be argued again at large, And my ar- 
punent for the plaintiff in error taking in all that was ſaid on __ 


U 


The biſhop's plea is, that he claims nothing but as ordinary. 


{ 1007 1 


The defendant Humfreys pleads in the ſame manner; 27 f . 
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ſide of the queſtion, and tlie reſolution of the court being an at- 
ſwer to it, there is no occaſion to report any more of this caſe, 


Strange pro quer in errore argued, 1. That generally in a guore + 
impedit, which is a poſſeſſory action, the crown as well as the 
ſubject muſt ſhew a preſentation : and though there may be caſes, 
wherein it is not required, as being impoſſible; y thot: are con- 
ſidered as exceptious to the general rule, and the particular cir- 
cumſtances mult be ſhewn, to bring it out of the general rule, 

and within the exception, by counting on the ſpecial matter, 
2. That this is not a commendam accipere, but a commendam reti- 
nere. 3. That though a commendam accipere does amount to 
2. preſentation, yet a commendam retinere does not, 4. That 
i theſe points are with me, then it will come to the queſtion, 
whether the joining iſſue on the ſeiſin alleged in the count, and 
the verdict finding the Queen to have been ſo ſeiſed, does not 
cure the defect in the count in not alleging the preſentation, 
which I ſhall contend it does not. W- 


Iam to ſhew, that in a guare impedit the crown as well as the 
ſubject muſt ſhew a preſentation, it being a poſſeſſory action. 
and that though there may be caſes wherein it is not required as 
being impoſſible, yet theſe are confidered as exceptions to the ge- 
neral rule, and the particular circumſtances muſt be ſhewn, to 

bring it out of the general rule, by counting on the ſpecial matter. 
F. N. B. 33. H. runs thus: a man ſhall not have a quare impedit, 
if he cannot allege a preſentation in himſelf or in his anceſtois, or 
in any other perſon from whom he claims the advowſon, and 
that in his count, unleſs in ſome ſpecial caſe; as if a man at this 
day erect a church parochial by licence from the King, which 
ſhall be preſentable z if he be diſturbed to preſent the ſame, be 
ſhall have a quare impedit without alleging a preſentation in any 
perſon, and ſhall count upon the ſpecial matter. And under 
= ſubſequent letters J. and K. he puts two other inſtances, in 
th which the want of alleging a preſentation may be excuſed by 
counting upon the ſpecial matter. 80 in 2 Roll. Abr. 37 B. fl. . 
if the King be intitled to an advowſon by office, he ſhall have a 
guare impedit without a prefentation, for the. office puts the King 
in poſſeſſion, and any one elſe out of poſſeſſion. So in pl, 5 if the 
King is ſeiſed of an advowſon which has been always in proper 
uſe, he ſhall have a quare impedit without alleging a preſentation. 
And in 2 Rell, Abr. 376. R. 1. it is ſaid, this writ is intirely in 

the poſſeſſion, and the preſentment is the poſſeſſion. In J. 
53, 56, 57. it is held, that unleſs it be in ſpecial caſes, both 
ſciſin and preſentation are neceſſary. to be alleged, and 2 ſeibn 
without a preſentation, or a preſentation without à ſeiſin, af 
equally naught ; and the law (ſays the book) is the ſame in the 
calc of the King as a ſubject Agreeable to this is 2 Rob. — ; 
* * 
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74% if the Ring has cauſe to preſent, by having the ten. 


378. 


aleging a preſentation. And in the caſe before cited py. 5. it is 
implied, that the King muſt make his excuſe as well as a com- 
mon perſon. The precedents of quare impedit brought by the 
crown fall in with this. Faugh. 53. Skinn, 651. Co. Ent. 493. a. 


404.4. 509. 4. 5 12. 4. 5 14. 4. 516. 5. 520.b, Raft. 505. a, 


1096. Lev. Ent. 144. 14 Hens 4. 36. b. There are many others 
in every book of entries,- under the title quare impedit, all Which 
ſhew the opinions of thoſe who were concerned for the crown, 
eſe they would never have fallen into a courſe of precedents con- 


tary to the prerogative, which in other parts of pleading is con- 


ſtantly maintained. And theſe verify what Lord Yaugh. 57. ſays, 
that the books and precedents all ſhew the- law to be the ſame in 
the caſe of the King as of a common perſon. © And no ſtronger 
ugument can be brought to prove it ſo, than the adjudged caſes 


vlich are exceptions out of the general rule; which would ne- 


rer have borne any debate, if that. ſhort anſwer could have been 
pren, that the crown is in no caſe obliged to allege a preſentation, 
And the drawer of this declaration ſeemed to be aware of this, 
and has therefore ſet forth the affair of the commendam, in hopes 


hope will not do when it is conſidered, 


emmendam retinere. The words of it are ſo, that he thereby be- 
cane capax retinere. This point I believe will not be diſputed, 
ud therefore I ſhall paſs*to the third, | 1 


3. That though a commendam capere does amount to a pre- 


dhe great caſe of Colt v. Glover, will not even allow ſuch an in- 
rument as this to be called a commendam ; he ſays it is only a 

of retention and continuation of the benefice in the ſame 
perion and ſtate wherein in it was, notwithſtanding ſomething 
merrening, as a biſhoprick, or the like, which without ſuch a 

would have avoided it: ſo a commendam it is not, for my 
0rn denefice cannot be commended unto me and the difference 
(1. 156.) between retinere and capere is no leſs than holding 
That is already my own, and taking that which is another 
uns, One of the points determined in the caſe of the King 


the living for ſome time, was not a preſentation ;z but that 
Town ſhould have its prerogative turn after the diſpenſation 
med, There is a great deal of difference between a preſen- 
=, which muſt be followed by inſtitution and induction, * 


poralties of the biſhop, he ſhall not have a quare impedit without 


528.4. 528. 5. 529. b. $30» 4. . 531. 4. Lutw. 1078, 1083. 


tat may amount to an allegation of a preſentation. But that I. 


2. What fort of u anniincedais "this is. And Tink l - 


ſentation, yet a commendam retinere does not. Lord Hob. 143. 


Find Dr. Birch was, that the commendam or diſpenſation to z. Ruym. 24. 


5 
SP 


- oe 
- r 54 TUES 7 GY 


Hilary Term 8 Geo. 2. 
dis diſpenfation; which ſuppoſes the church to be fall Arad) 


and prevents its becoming void. Since therefore here is = 
tempt to ſhew how the crown became ſeiſed, and chat 

tion does not ſhew a poſſeſſion, which can only be ſhewn by 2 

. there is no room to ſay, that this diſpenſation is 
ufficient. © « 1 | 5 


44. Ihe laſt point to be conſidered is, whether the taking iſſue 
on the ſeiſin alleged in the count, and the verdict finding the 
Queen to have been ſo ſeiſed, does not cure the defect in the 
count in not alleging a preſentation, And I ſhall contend it does 
not. I admit there have been caſes, where a verdict has cured 
the want of a material averment. But then thoſe caſes hare 
been where the iſſue joined was ſuch as neceſſarily required the 
"ag of that fact, and without which proof the — could not 
ave given the verdict. And that I take to be the foundation of 
this healing quality in a verdict. 


Now to conſider the caſe as it ſtands upon theſe pleadings, 

Two things were neceſſary ta be alleged. 1. The ſeiſin. And 

2. The preſentation : the firſt to ſhew the right, and the ſecond 

the exerciſe of it. Had both theſe been alleged, the defendant 

would have had an opportunity of traverſing either; and if he 

could have over-thrown either, the crown could never have re- 

{ 1010 J covered, Which-ſoever of theſe he had traverſed, the proof mult 

neceſſarily have been confined to that: and in a traverſe of the 

ſeifin there would be no occaſion to prove a preſentation; be- 

cauſe a man may be ſeiſed in fee of an advowſon, though he ne- 

ver preſented: andin a traverſe of the preſentation he need only 

confine his evidence to that matter of fact, without meddling 

with the ſcifin, In Sin. 675. Lord Holt ſays, the prelent- 

ment is the proper matter to be traverſed. But if this count 1s 

good, it . the owner of the fee to recover in quare impedil 

though there never was that poſſeſſion which is neceſſary in 
ppoſſeſſory action: for he will allege no preſentation, to give 

other an opportunity of denying it; but count only on the ſciln 

and drive him to take iſſue on that 7 and then ſet up de 
verdict, to cure the actual want of the other, If the court beef 

to the effect of a verdict, as I contend, there will then be ſ i” 

rule to go by; but if they once leap over thoſe bounds, it 

be hard to know where to ſtop. In Salt. 662. the plaintiff de 

_  Clared, chat the defendant kept à bull, that uſed to run at men 

but did not ſay /cienter : and held naught aſter a verdict, for tht 


— 
” 
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action lies not, unleſs the maſter knows of this quality and 4 = 
cannot intend it was proved at the trial, for the plaintiff need r "ten 
prove more than is laid in his declaration. caſe prove bu by t 


that they go upon the preſumption of its being proved at 7 
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trial, where it is neceſſary ſo to be. 1 Sid, 184. treſpaſs for 
aking a hook: the defendant pleaded, he had a way to a wood 
over the land of the plaintiff, and was ſtopt by the plaintiff, ho 
fruck at him with the hook, upon which he took it out of his 
band: they went to iſſue on the right to the way, and found for 
he plaintiff : and moved in arreſt of judgment, . that the plaintiff 
had not ſhewn the hook to have been in his poſſeſſion : and held 
by all the court, that if the trial had been on Not guilty, it would 
not have been helped, but here the defendant had by his plea 
ſhewn it to have been in the plaintiff*s hand, and that he took it 
out, There is nothing of that nature in our plea, or that admits 
z preſentation by the crown. The iffue therefore to be tried not 
requiring the proof of a ey or its being admitted from 
the nature of the iſſue; I apprehend the want of ſuch an allega- 
cation is not cured by the verdict, but the declaration remains 
ſtill liable to that objection. N. nn, 5 


Lord Hard wicle delivered the reſolution of the court. 


| In this caſe there are three things conſiderable. 1. Whether it 
be neceſſary to allege a preſentation. 2. If neceſſary, then whe- 
: ther the commendam amounts to a preſentation, or excuſes the 

vant of alleging one. And 3. Whether the verdict, which finds 


8 Upon the two firſt points the opinion of the court has been + 1017 J 
. lady intimated, and there is no occafion to ſay much upon "IR 
en; only as it will be a proper introduction to the laſt,” And com. pig. 
re are all of opinion, that a preſentation. was neceſſary to be al- Pleader. 
ng P , P | 2 
u. bed, and the commendam will not ſerve the purpoſe; and there- (31. 5 738. 
bee on thoſe two points the plaintiff in error is right: but upon 
i, be third point we are of opinion with the defendant in error, 
The authorities on which we found our opinion on the firſt. 
point were cited at the bar out of F. N. B. the rules whereof 
r the foundation of what is delivered in Hobart and Vaughan 
are the authors that have entred the deepeſt into, and trea 
of, this ſubject. By them it appears, that as to this point 
18 no difference between the crown and a ſubject. A pre- 
won makes a fee, and proves a fee. To which I may add, 
thi Fer requires a plaintiff to ſhew, coment his ſęiſin aroſe 3. 
| we being incorporeal, and not to be executed by ry. New 
\prelentation makes a ſeiſin, and ſhews at the ſame time how it 
we, and is the proper evidence of it. 5 Co. 98. 4. a preſenta» 
15 the grantee of the next avoidance avails the grantor, and 
uche caſe put of a ſeiſin of ſervices by a guardian or leſſee for | 
0 Y "you... 
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- years, And it appears by the ibo of Roll?s titles, 3 4.476, MN ©* 
378. that he — ſo, for he ſpeaks of ſhewing a ſeiſin by 68 
2 5 for 


As to the ſecond point it may be admitted without prejudice 

to this point, that a commendam capere amounts td a preſentation; I 

but this certainly is not fuch a commendam, and fo the de. Will fie 
- fendant's counſel ſeemed to admit. 


DI. The third and laſt point is upon the verdict, and . 
think has cured the not actually alleging a preſentation. 


= Burr. 1161. The common learning is, that it cures a title defectively ſet 
| r Dig. forth, but not a defective title. The words of the ſtatute 16 
(C. 37.) 378. & 17 Car. 2. c. 8. are very ſtrong, and on that act an actual 
mmendment is never made, but the benefit of the act is attained 


I admit, that if a title is not implicitly found, it will be ill; 

but we think the title being found, which is a ſeiſin; it neceſſa- 

rity follows, that a preſentation muſt have been proved. 3 1. 

1 18562. The crown can only gain a ſeiſin, as part of the ancient 

L 2012 3 patrimony of the crown, or by a title from a ſubject. If the 

firſt, (which is rather to be preſumed) then it muſt have been 

preſented to before, or not. If preſented to before, it is an ac- 

tual ſeiſin: the crown cannot be uſurped upon, or put to its writ 

of right. | 6 Co. 49. 2 Iiſt. 357. Co. Litt. 344. b. Cen. Jar. 

123. If there had been no preſentation before, there muſt have 

been a ſpecial caſe to have been counted on, If the crown de- 

ries its title from a ſubject, it muſt be either by uſurpation, 

grant, or office. - If by uſurpation, that muſt have been 

by a preſentation. If by grant, a preſentation muſt have been 

: ſhewn, or a ſpecial caſe to excuſe it. If proof had been given of 

98 preſenting the laſt turn, that would have been an actual 

ſeiſin. ir not the laſt turn, then there was a uſurpation, 

and the crown could gain no ſeiſin, and the verdict can- 

not be true, For at common law a uſurpation was 7 

ther ſtronger than a difſeifin on land; for the uſurper gained 
the poſſeſſion, and leſt the rightful patron a mere right: 

in ſuch caſe nothing could paſs to the crown, either by grant 


* 


. | or office, but a right to maintain, a writ of right, and not a 7 
impedit. dvowſon appendant may be gained by ſeiſin of the 
' manor z but an advowſon in groſs cannot be acquired, without 


that which is an actual ſeiſin. 10 H. 3. 27. pl. 7. 1 Lan. 154 
28 1 Med. 28 I. | | 


The uſe of theſe caſes is, that if the preſentment admits te 


ſcilin in groſs z it is to a common intent included in the e 


r 4 a 
* ** —— 
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1nd this will only be a title defectively ſet forth; in which caſe 
according to Hale, 1 Vent. 122, the court will intend any thing 
tomake it good. Here needs no intendment, for it was of ne- 
ceſſity to have been proved. 1 Sid. 218. is a very ſtrong caſe 
for this purpoſe. 18 | 


If the true ground be, that it is only to ſhew, coment he was 
ſciſed ; it is one of the leaſt defects a verdict can cure, becauſe 
the exiſtence of the thing is admitted, and the doubt only upon 
the manner of it. An heir. muſt. ſhew- coment heir; but if he 

| WY docs not, and the other does not demur, the finding him heir 
vill cure it. 1 Lev. 190. | | 


We are all therefore of opinion, that though this would have 
been ill on demurrer, yet it ® now cured by the verdict; and 
terefore the judgment muſt be affirmed. _. 
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Eaſter Term 
| Philip Lord Hardwicke, Chief” fi. 
Sir Francis Page, Kut. 85 


Sir Edmund Probyn, Xt. ve 
William Lee, %; | 


John Willes, Ey; Attorney General. Na 
Dudley Ryder, Ey: Solicitor General. + 
5 \ "tee < bur! 


Pew ver/; Creſwell et al' Churchwardens of St. Mary R con: 
therhithe, | 


E W was libelled againſt in the ſpiritual court for a 1 1 b7 9 
2322 ſance and incroachment on the church · yard; to which be 
fyiritual court. pleaded, that he was the owner of four tenements, which for 
z L, Rayin, an. merly ſtood on the ground in queſtion, and that his preſen 
; building was upon the old foundation, and did not project fur 
ther. And this not being a matter properly triable there, 2 ff 
hibition was granted; for though interrupting the uſe of 
church-yard, as a church-yard, is properly cognizable in the (1) Fig 
cleſiaſtical court; yet the bounds of it, which is matter of fre 

Hold, ought not to be determined there (1). Yide F. N. B. 51.4 38 


2 Roll. Mr. 137. pl. 4. 1 Kall. Rep. 12. Mo. 413. 10 8 
Butler v. Yelman, | | | 
_ ak 3 - Vol. I 


1) Hilliard v. Jnfferſi, 1 Ld. Miche v. Cheſlam, 1 U 
3 212. In Bifoop of St. Da- 6 Com. Dig. Prohibition. (f · 7 
* Wid"s v. —7 ib, 443. Vide alſo 111. | 


6 


Dominus Rex verſ; Zaſman. 
N order was made at the ſeſſions, for diſcharging an ap- Apprentice can» 


rentice; the maſter having uſed him unkindly, and re- — _— 
fuling 0 provide for and entertain him. Et per curiam, This — — 
order muſt be quaſhed, not for want of an original juriſdiction yay ms y 
iu the ſeſſions, which has been often allowed them; but becauſe 318 . 
it does not appear the maſter was preſent or ſummoned, which (10141 
it is plain the act intended he ſhould be, Beſides, there is an- {24 oa 
other ſault, which is, that the reaſon given in the order is not a Uſing him un- 
round for their proceedings; for there is a power to oblige the kindly is not 
maſter to receive and entertain him, and uſing him unkindly 1s too ſufficient. | | 


boſe, Vide Trin. 12 Geo. 1. Rex v. Davie, ante 704. 


* 
- 


ktween the Pariſhes of Whaddington and Tedford" in Line 


N a ſpecial order of ſeſſions, it was ſtated, that the pauper Though part of 
contracted for the purchaſe of a houſe in Maddington for the purchaſemo» 
%. and paid 91. out of his own money, and the remaining — 
pl. was by his order paid by another perſon, to whom the if there is no 
pemiſſes were mortgaged for it: that the pauper had lived upon f , ſerie» 
tlour years, when the mortgage was forecloſed, and he turned weed pu. Ged. 
|; and the queſtion being, whether he had gained a ſettlement 1. 7. | 
tereby, the ſeſſions adjudge that this was a fraudulent purchaſe, Du der, Cave 
d conſequently no ſettlement gained thereby. W 
quentiy no ſettlement ga 7 „ 
| P. 3437» NO. 3 
per curiam, The order muſt be quaſhed : the purchaſe mo- . | 
by 9 Geo, 1, c. 5. need only be 30 J. and the advancing the 
wney by another makes no alteration, And the fact being 
ally ſtated, we can judge as well as the ſeſſions, whether it 
Riraudulent or not. The circumſtance of his continuing four , , _ 


en ouſts all preſumption of fraud (1). 


wy * . 9 _— * r Eee 


(1) Vid the diſtinction between 


M, and where the facts are 
rally ſtated, and a concluſon 


Jol. II. Cc 


ale where fraud is found gene- 


drawn from them by 


the juſtices, moſt clearly explained 
by Lord Hardwicke in this caſe. 


Burr, S. C. 60. Rex v. Wodland,. 


1 Term Rep. 261. 
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Between the Pariſhes of $t Maurice nner - 
| y 1 
eee Tron: el e t Shen d es ben that a. 
of conſtable ſet- ecuting the office of conſtable in the city at large, gave 2 by 
— certifcate- cęrtiſicate:man à ſettlement in that pariſh where he — one 
Burt, Sert.Ca.27, thou h he was appointed by the corporation in general, and then 


and Seff. Ca. Ed. acted throu oh all the pariſhes in the city; for he executes an an» 0 ( 
zan nul office in the pariſh, v which are the words of the ſtatute, give 


Bott by ho 

+ un 5 . a = 
1 IT | chan 

ä | , tugal 
1 1015 : 1 Jenkins ven. Bates, PAS So * 
hand 


| n E plaintiff i in error married, whereby her writ abated; 
— Fu ee by her own a, and not the act of God, fell o 


the court gave leave to the defendant to take out execution, 


; ater 1 _ without giving time to the plaintiff to bring any writ.of error a· — 
Ip ten ws (1), _h 
1 ö ; Why p 
—ñĩ?ĩ?;⸗4 1. 
3 1 (u Buller v. Luffitano de Pinna, ante 880, S. P. mh 
3 2 | , 2 ET] | then | 
=: Boum . Mattei E 
= X upon | 

is IN. replevin, it was held to be certain N being for 1488 nd th 


ſkimmers and ladles, without ſaying how many of each ( un 


= '- enough. 8 119. ann, . 35. 5c. 7 
— ; on * rde 1 1 | ni 
= "2 42 — u — —— | 1 
1 ge „ Nelfm, Gi, desde lee ß 
N.. in B. R. cited C/. temp: - avowed the taking, bad e This 
3 "We 131. acc. The principle taken npon himſelf the know King's 
1 on which it was held good Was ledge of what che goods wert 
1 that though ſuch a declaration Ce, temp. Hard. 14 
(ll would be ill on demurrer, * N. P P. 53. l 
1 beef} Dominus Rex wh Fragels et at 2 
"YN taking in the Tuna defendants were indied! ut the es | nc 
= . wo Spire, for that they feloniouſſy made an aflault on 
23 Le from the Cox in the King highway, and put him in fear, and l. in f 
5 bf cult be exyreſily er car tp pay —__ r 

er r Comyne 478, en | Tc 
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Eaſter Term 8 Geo. 2. al 
from the perſon of Cox did take, ſteal, and carry away. Upon 
Not guilty pleaded by all the defendants, the jury find this ſpe- 
cel r EI OF T62OO? — 
— — 


- 


mg 


- 


That Sant! Ce travelling on horſeback on the King's highs .- | 
way to Somerton fair, on a place called King's down Hill in che 


county of Somerſet, ſaw all the priſoners. in company together, 
one of whom was then lying on the ground: that Gwe paſſed byỹx 
them, and one of them (but which the jury do not know) called 


to Coax, and deſired him to change half a crown, that they might'- - 


give ſomething to a poor Srotchman then lying on the ground, 
who was one of the priſoners. Con came back, and putting his 
hand in his pocket to pull out his money in order to give them 
change, as they deſired, he pulled out four moidores and à For- 
{ugal piece value 3 J. 124. and having the pieces of gold in his 
hand, John Francis, one of the priſonets, gently ſtruck Cox's; 


fell on the ground: that thereupon Cos got off from his horſe, 
and ſaid to the priſoners, that he would not loſe his money ſa; 
and the ſaid Cox then and there offering to take up the pieces af 
gold, which were then upon the ground, and in Cox's preſence; 
the priſoners then and there ſwore, that if he touched the pieces 
of gold, they would knock his brains aut; whereby he was then 
and there put in bodily fear of his hfe, and then and there de- 
ited from taking up the pieces of gold. That the priſoners 
then and there immediately took up the gold, and got on their 

horſes, and rode off with the gold; that Gx immediately there - 

upon purſued them, aud rode after them for about half a mile 
nd then the priſoners ſtruck him and his horſe, and ſwore that 
i he purſued them any: farther, they would kill him z by reaſon 
« which menace he was afraid to continue his puiſuit any far - 

der; but whether upon the whole matter the priſoners are 

pulty ol the felony and robbery charged on chem, the jury doubt, 

ad pray che advice of the court. Et þ, e.. eib 298 £5 Tt 


This ſpecial verdict and the priſpners-were removed into the 
King's Bench, where it Was twice: rgued at the bar. And 
he preſence be in point of wa making: from the perſon, 
ud it was unanjmoully:detenmined;thatds or.. tr 125} 


but then a doubt aroſe (which occaſioned the- ſecond argu- 
ny} whether it was: ſaifficientlyfowidto-liave. been t: ken in 
preſence of Cv, it not being ſaid d in epreſs words: and 


to be argued again at Serjenm Inn Hall before all the 
bes of England, where 1 attended on behalf of the priſoners. 
eee 
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hand, in which he held the gold, by means whereof. the gold 


3 been argued in H. R. updn this point, it was or- 
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dàtcainſt Mr. Hi z who argued for the King, and inſiſted 
| 9 was . found to conſtitute the crime of — 
being found that Cox was put in fear, and that the money was 
in his poſſeſſion, till one of the priſoners ſtruck it out of his 
hand ; and the finding that the priſoners immediately took it up, 
- excludes all poſſibility of meſne acts, ſuch as Cons going away 
| before they took it up; and that to excuſe them it ſhould have 


l * 


been expreſaly found, that C did go away before the money was 


/ 1 B8trange,contra, I ſhall not diſpute but that a taking in the pre- 
| ſence is a taking from the perſon, and conſequently a robbery, 
where it is accompanied with the other neceſſary circumſtances, 
But the queſtion here is, whether this is found to be a taking in 

the -preſence of Cox, It is unneceſſary to cite caſes, to prove 
that on theſe verdicts nothing is to be intended: Judges have 
always guarded againſt that with great caution, It has gone ſo 

41 | ſar, that where it ſtands indifferent which way the fact is to be 
| IM taken, the turn of the ſcale is never given againſt the priſoner, 
-- And therefore in Keat's caſe, 5 Mod. 287. Shin. 666. where 
, IR | on an indictment for killing his gardener-the jury found that the 
_ maſter ſtruck the gardener, and the gardener ſtruck the maſter, 
| _—= and the maſter gave him a mortal wound; the Judges would 
= Eo not determine that the maſter ſtruck firſt,” ſo as to make it mu- 
= der: and yet from the manner of finding any one would be led 
to collect, that the firſt blow was given by the maſter. It muſt 

be agreed that here is no finding in expreſs-words, that the taking 
"2017 ] was in his preſence. But it is contended that here is that whicl 


is tantamount. Now I inſiſt, that how great room ſoever he 
© 1s to infer the preſence of Cox; yet it not being found as a fact 
=> that he was preſent at the taking up the money, and that being 
a circumſtance material to conſtitute it a robbery, the priſoner 
muſt be diſcharged, -. -, „ 
In the acts found there muſt neceſſarily be à priority anc 
poſteriority in time. Ca got off from his horſe, oll t a 
up the money, was threatened and put in fear, and then an 
there defiſted from taking up the gold. - The manner of this de 
ſiſting is not found, and therefore may naturally be inferred t 
be by going away. 2 1 


The next fact found is, chat the priſoners then and there in 
mediately took up the gold, got upon their horſes, and rode 0 
Immediately muſt mean, that the next thing done after Cox's « 
_ fiſting, was the priſoner's taking vp the money, but this 4 
it as oppoſed to the word mediatahy, and it will her this v, 
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cht conſtruction. It in not found when Cox got upon his | 
horſe, or whether he had his horſe in his hand, or it was ſtand- ,-« 
ing at a diſtance. It is faid he immediately purſued them, by 
nding after them; this ſhews that immediately does not in this 
rerdict mean the ſame as 8 inſtante, for Cox muſt have had time 
to mount, and obſerve which way they went, before he could 
purſue, The Latin word immediate is not only rendered imme. 
kately, but alſo forthwith, and by and by, and in writs that are 
returnable immediate it means as ſoon as may conveniently be, 
ud without delay. If it ſtood upon the words then and there 
only, the legal operation of them is always taken to denote the 
ame day and place, for a venue; ſo that to make this good the 
whole reliance muſt be upon the word immediately. It is not 
found, that Civ GA anew they 92 
to c 1 


for the words that he uud not loſe his money ſo, refer 

firiking it gently, out of his hand, whereby it fell to the ground. 
When he remounted and purſued, he did not declare it Wag be- 
cauſe he would not loſe his money, but he might purſue thein 
n account of the aſſault in ſtriking his hand. All the authors | 


A. 5. AC tt 


* 


— WW 
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who hold taking in the preſence to be a taking from the perſon, 
ſpeak of it as a taking openly. And before his face. Stanf. 27. 

H. P. C. 73. 3 Int. 69. Hawk. 96. Sti. 156. Now no 
body can ſay, but that on this finding it is impoſſible the my | 


Ac > 0 


— 
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but a bare poſſibility of that, his preſence is not to be inferred, 3 6: 4754 
la the caſe of Mr. Huggins it was attempted to infer his conſent” Ante 88% ©; 
tothe dureſs of Arne from circumſtances found in the — | 5 


on EP 


night not be taken up in the preſence of C; and if there is 1 


- : £% 
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ne bit the court ſaid, though there was ever ſo ſtrong an evid . 
( conſent, yet conſent was a fact, and they could not judge e? . 
1 endence of a fact. Whether this was taken up in Cox's pre- 7 1018 1 i 
ang fence is a fact, and I admit there is ſtrong * road of it, 2 


ad that a man muſt be acquainted with the laudable exactneſs 

required in theſe proceedings, to ſtart ſuch an objection on this 

dict. But to one acquainted with the nature of them, and + © 

tte averſion Judges have always ſhewn to infer facts from evi- ON 
ſence, 1 apprehend the objeQtion muſt have great weight. 


duppoſing it therefore uncertain, whether this taking was in 
tte preſence of Cox or not; 1 apprehend there can þe no doubt, 
kt that the court muſt give judgment for the priſoners. © That 
„ they muſt- give ſuch a judgment as the law would warrant, 
Cit had been found, that the takin was not in Cox's preſence; 
Nod that is, that the priſoners are Not guilty on this indictment. 


It would have been à circumſtan ce very material in the a | 
of Plummer (Kelyng 111.) to have found that thetfulzee was dil. 


int the King's offi the jury 
againſt ng's officers; but the jury were ſilent as 
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not determine who ſtruck firſt 3 and yet Holt Chief Juſtice vn 
of Plummer, where Holt could not find a flaw in the indictment, 


- but it plainly ' appeared, what their judgment would hare 


court would not infer his knowledge of the circumſtances fron 
. poſſibility," the priſoners may be innocent of a robbery. 1 


nion, that the fact of Cox's preſence at the taking was not . 
eiently found, though there ſeems to have been evidence eu- l 
7 IM e 2 


5 8 : 
| 4 2 * is N ; Fay 8 "j 2 + 7 1 F 
4 FE. 222 
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| 1 chat, *. the court aid they could not take the fat to be fo 


on bare evidence of the fact, but proceeded to give judgment, 


2s jf the fuzee had not been diſcharged againſt the King's officers 


without ſending it back to the jury to find it poſitively one way 
or the other. 80 in the caſe of Meſſenger et al 125 79. 
who were indicted for high treaſon in aſſembling and pulling 


down bawdy-houſes, the verdict was filent as to Green and 


| Bedell, whether they were aiding and aſſiſting ; and this, ſays 
Kelyng, being a matter of fact, wbich ought to be expreſs 
found by the jury, and not left to the court upon any colour. 
able. implication from their being preſent, they two were di. 
charged, without ſending it back to the jury for their further 
opinion as to the fact. In.Kelyng 66, on a ſpecial verdict it was 
found, that Thompſon and his wife were fighting, and 
Dawes endeavouring to part them was killed by Thomp/in; 
and it not being found that Thompſon knew Dawes only 
intended to part them, it was held manſlaughter, without 
ſending it back to the jury to be certified of his knowledge. 
Keat's caſe before cited was ſo incertain, that the court could 


ſo averſe to a venire facias de novo, that he took exception to the 
.inditment, and it was quaſhed. And after this, was the cal: 


and fo the verdict ſtood, The caſe of Mr. Huggins is not a d- 
rect authority, becauſe the Judges faid there was no incertainty: 


been, if they had thought the verdict incertain. In that caſe 
Was found, that Huggins was once preſent at the room, and (a 
Arne under the dureſs et adtunc et ibidem feipſum  avertit, Arg! 


_ gins ſeipſum fic ut prefertur auertebat, the door. No 
. eodem tempore is ſtronger than immediate, and yet in that caſe tht 
court would not conſider this as « ſhutting. up Arne with toe 
_ conſent of Huggins, there being a poſhbyity that the door muy 
be locked by j N and he nor know it. It was there found 
that he ſaw him. ſub duritia impriſonamenti illius ; and yet - 


thence. In the preſent caſe it is conſiderable, that here » 
court are not to judge on prohabilities, but poſitive fad 
It. is not poſitively found, that the taking up was in Ca PF 
ſence, And therefore I hope the priſoners 1 be diſcharges 


After this ment the Judges took time to conſider it. 


this term the Chief Juſtice declared, chat all the Judges, c 


Carter, Com yns and T homp/on, who only doubted, E 4 
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to warrant fuch a finding. That the whole reſted on he : 
immediately, then and there ſerving only for a venue, and imme- 
diately was a word too looſe and uncertain. In Stephen's The- 


ſuit it is rendered cito and celrite 3 in Ewper, by and by; and 


in other dictionaries ſine dilatione and preſently. In legal proceed- a 55 78. 

ings it does not exclutle all me/ne times and meſne acts. In Eber, Mifferd 
Oneby's verdict it is uſed five times to different purpoſes. In Ws 
Maugridge's twice. On the ſtatute 27 Eliz. c. 13. f, the 
notice for hue and ery muſt be in convenient time; and yet on 
declaring you aver that it was immediate, which is ſupported by . 

a conyenient time. The caſes cited ſhew, how nice 8 

the Judges have always been; and therefore, as bere wants one 
neceſſary ingredient to make it a e the 1 muſt be 
diſcharged from this indiẽtment. ; 


However we all think this a grand larceny, and 8 Can- 3 
not diſcharge their perſons. But as we cannot give judgment 93 verdiS 
for a larceny, · there muſt be a new indiQtment z for we ate con- 3 
fined to the doubt of the jury, whether this be. a — from pears the de 9 45 


They muſt be remanded to 8 


court will not 
ebe. We diſcharged Gſcharge dle, 
Auridge the other day, becauſe N 8 no you of LOT was 
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ITrinity Term 
"85955 ee Georgii 2 Regis. In B. R. 
Philip Lord Hardwicke, Chief Juice. 

Sir Francis Page, Kut. 1 
Li Edmund Probyn, Kt. Fuſticer, 
John Willes, Ef; Attorney General. 


Dudley Ryder, E/; Solicitor General. pe 

5-0 — — po 3 
2 | poi 

| adv 

Maundy ver/. Maundy. auth 

. N a ſpecial verdict in ejectment for houſes in Rel. Lin. * 

— of Sguare, it was found, that Ventrit Maundy being ſciſed of (1 
WR res the reverſion in fee of the houſes, which were of the value of BW =p 


Gs 8 2601. per annum, but then let out on leaſe for ſixty years at 22 
wn 70. 288, per annum called a- ground rent, and having ſeveral ſons and 
2. C. in C. 3. daughters, made his will in April 1696, in this manner, Ia 


Caf. temp. Had. 4c reſpect to my wordly eſtate wherewith it hath 2 God to 


> Barnard, K. B. . bleſs me, I diſpoſe of it as follows. To fon Dani | 
202, 8. Gf ( give 41. per annum of my ground rent:“ anf in like manner 

| he parcels out the whole 227. to his children (except the eldelt) 
„ his, her, and their heirs and aſſigns for ever; but as 00 
« Ventrit, my eldeſt and andutify] ſon, I give him, in hopes 


— — 


1) So a bequeſt of * Laſebs. well as the reſerved rent · I. 
FB pang er. Fig. v. Las, 1 Bro, Chan. Ca. 76- 
. intereſt as | us 


Term $ Geo, 2. 
« he may reform, 3 due on blank tickets in the 


* 
Trinity 


« « aiſle lottery. And if any of my other children die, their 

cy to go to the ſurvivor, my ſaid undutiful ſon excepted, 
« « is to have no ſhare or part thereof, nor no more 
« or portion than I have before given him. 8 


The building leaſes tenz expired, the bed of Ventrig the 


eldeſt ſon brought an ejectment, infiſting that the reverſion was 
undiſpoſed of; and that however ſtrong the intention to diſin- 
herit the eldeſt ſon appeared, yet if it is undiſpoſed of, he muſt 
have it, But upon argument in C. B. judgment was given 


are 


ſi 1021 T 


2zainſt him in favour of the deviſes, 4 now that * > 


vas affirmed in B. R. 


of all his worldly eſtate, and that part where he ſts wo his 
eldeſt ſon ſhall have, and no more (1). 


2. The limitation is to the younger ' children and their heirs 
which cannot take effect, if their intereſt is only during the con- 
tinuance of the rent. And nothing is more common, 'than for 


people to ſpeak of their ground rents, when they mean the 
houſes and lands out of which they iſſue. 


3- The caſe of Kerry v. Dethick in Me. 640. is expreſs in 
point; and though in that caſe it is ſaid, the defendant was 


adviſcd to bring a writ of error, yet that does not Nays its 
authority, 


PENS 


I, Becauſe the intention to 2205 ull his eſtate was plain from 
the introductory part, where he declares his will was in reſpect 


(1) 32 v. Beckwith, Caſ. 
temp. Talb. 157. 160. Scott v. 


2 Com. Rep. 337. Denn v. 
Cn, Cowp. 657. 5 


Doug. 730 Good- 
* v. 


Stocker, 5 Term Rep. 13. 
doug an introductory clauſe, 


it is laid down that 


e nd” me. 


Right v. 


(that his will is in 185 to his 


wordly effate) would have he | 


effect in the conſtruction of ſub- 
ſequent deviſes, they will not of 
themſelves carry a fee. See alſo 
414. 8 Yin, Abr. tit. Deviſe, 
(T. a.) 227. 
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__ » Wrirof inquiry 
awarded to iupply 


noa-atieliment of 
ges. 


Ana. 138. 8. C. 


quire; he now moved for a writ of inquiry: which was oppoſed, 
for that it could only iſſue when the plaintiff was nonſuit, after 


11 Co. Cheney's caſe, Carth. 362. Salk. 205. 5 Med. 118, 


2 Black. 763. Dewell v. Mar- 5 Com 
Hall, ib. gal. Et wide aan 558. 


Trinity Term 8 Geo. 3. 


* 


Valentine ver. Faweett. 
„Tutte gate f i. K. and was ſued 

for what he did in execution of his office; and on the 
trial a verdict was given for him, and the ſtatute 43 Eliz. c. 2. 
ſaying, that he ſhall recover treble damages by reaſon of his 
wrongful vexation, with his coſts, to be aſſeſſed by the ſane 
jury, or writ ta inquire of the damages, as the ſame hall re. 


which the ſame jury could not go on; whereas the plaintiff ap- 
peared, and a verdict was given. 


But the court held the writ of inquiry ſhould e, Vit 
Yelv. 176. 


— 
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9 Georgii 2. Regis. In B. R. 


Philip Lord Hardwicke, Chief Fuflice. 

Sir Francis Page, Rt. 

Sir Edmund Probyn, Kt. ve, 
William Lee, E Gas uh 
john Willes, E/; Attorney General. 
Dudley Ryder, Ef; Solicitor General. 


Marſhara verſ. Gibbs. 


\O Not guilty in aſumpſit the plaintiff demurred. Et per 
I curiam, Though it would be good after a verdict (1), yet 
tis ill on demurrer, and the plaintiff had judgment. I Lev. 


142. (2). 


8 8 ; — 


— | a 


1 


(1) Vide Robinſon v. Green, ante Raym. 90. Oo. El. 470. pl. 29. 
74 Sid. 236. pl. 3. 2 Barnes 252, 
(2) Noy's Rep. 56. Brownl.$. 253. note 2d. edition. Yide alſo 
A. 17. Com. Rep. 10. Comb. Palm. 393. Bend. 154. 
379, 380. Cartb. 371. "Ld. | 


Between the Pariſhes of Seaford and Caſtle Church. 


()* a ſpecial order of ſeſſions, it was ſtated, that the pauper 
> was hired for a year, which he ſerved till the laſt twelve 
e when he went avray without the maſter's leave, and ſtaid 

alter the year was up, when he returned for his cloaths, and 


Not gu 15 
nf, on 


de murrer. 


Caſ. 


173.8. 


” 
_ 


Going away 
twelve days be- 
fore the end of 


the year prevent 


a ſettlement. 
Burr. Sett. Cay 
510 


00S Michaelmas Term 9 Geo. 2. 


was paid the whole year's wages. And on conſideration, | 
if they once allo ved this 3 for twelve days at the * 
the year (which cliffered from an abſence in the middle of the 
Fre F e re was purged by taking him again) they ſhould not 
8 : | where to ſtop; it was determined that he gained no ſettle. 


as. _ "4 » a 
1 * Py : - 
_ N "_— — — — _—_— 


, (1) Pawlet v. Birn bam, 2 Bott Iſlip, ante 423. Rex v. Prefion, 
by Conſt 494: Pl. 43-4 Sheen v. 2 Bott 497. pl. 438. Rex v. ml 
Godalming, ib. 497. pl. 437. 2 Goodneflone, Burr. F. C. 251. was 
Se. Ca. 116. pl. 1.11. Rex v. poſt. 1222. Rex v. Nether Heyford, Ms 

orth Baſham, ib. 5:7. pl. 460. ib. 479. Rex v. Chriftcharch, ib. 

S. P. and fee Rex v. Caverſwall, 494. Rex v. Froome Sehwood, ib, 
Burr. S. C. 461. Rex v. Grant- 565. (Rex v. Maddington, ib. 675. D 

bam, 3 Term Rep. 754. Rex v. Rex v. Potter Hei Eo ib. 690. 

Clayhyden, 4 Term R. pp. 100. But Rex v. Richmond, 2. 740. Resu. 


there may be an abſen ce for the laſt 87. Bartholomew Cornbill, Cali. 48. I 

days of the year, wlüch will be Rex v. St. Philip in Birm'nghan, 
no diſſolution of tlie contract, 2 Term Rep. 624. Rex v. S. of | 
= and therefore the iervant will Andrew's Holborn, ib. 627. Re fron 
gain a ſettlement. Jide Rex v. v. Sulgrave, 2 Term Rep. 376. bis 
f 1023] Dominus Rex uer /. Epiſcopum Litchfield and Coventry. * 
; | Bd, 
The biſhop may A Mandamus iſſued to the biſhop, to grant a licence to Rub- s.C 
take — — worth a clergyman, who was nominated uſher of a free ib. 1 
= we grammar ſchool within his dioceſe ; to which he returned, that Rex | 


+ eleQted ſchool- a caveat had been entered by ſome of the principal inhabitants 


+ I of the place, with articles annexed, accuſing him of drinking, 


4 Bara. B. R. incontinency, and neglect of preaching and reading prayers; 

365- 438. and that the caveat being warned, he was proceeding to inquire 

— fp into the truth of theſe things, when the mandamus came, and 

- motion to ſuper» therefore he had ſuſpended the licenſing him. 

| Before chedele- And without entering much into the arguments, whether the 
Os. and biſhop had the power of licenſing z the court held, that the be- 

; | vide 3 Burn's turn ſhould be allowed as a temporary excuſe, For though the 


Reel, Law 313- act of uniformity. obliges them only to afſent to and ſubſcribe the 

. declaration, yet it adds according to the laws and flatutes of thu 
& | realm, which preſuppoſes ſome neceſſary qualifications, which it _— 
A s reaſonable ſhould be examined into. 3 (1) 
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© Goottitle'we; Trans.... 
N ejectment on demiſe of Lord Gomer, it was held no cauſe Though the 
1 of e challenge, that a knight was not returned on the jury, {efloriva Peer 


according to the caſe of Holbourn v. King flor. in the Houle of — egos 
$ _ Fe | | B on the * | 
Maths — — — — Cited And. 133. 


(1) The reaſon for this deter- tained an averment, that the 252. 
mination was, that Lord Gomer pag" was brought to try Ns Io 
was not à party to the record. Lord Gower's title, and purſued n 
Ms. Note the challenge con- at bis coſts. MSS. 4e. 2.c. 4. 


Dominus Rex ver/. Inhabitantes Bovindon in Hertfordſhire. , 


T was held, that payment to the poor does not give a ſettle- Paying gives as 

ment, unleſs the party was rated: for the rating is the act Tedlement if noe 
of the pariſh, and not the other, And the ſettlement ariſes _—_ 1 
from the pariſh's giving that evidence of their being ſatished of 32. $. C. by the 
his ability (1), * | name of Rex vs 


— — _—— 


(1) Rex v. Lancaſter, 19 Via. v. St. Cuthbert, ib. 817. - Rex v. 
334. Solongtongham v. Worpleſdan, St. Jebn's Southwark, Cald. 62. 
Fd. 128. Rex v. Bramſhaw, Burr. S. P. See all the caſes collected 
Sd. C. 98. Kex v. Lower Walton, upon this ſubject, 2 Bott by Conf. 
id. 100. Rex v. Stanlake, ib. 627. from 226 10 28. | 
Rex V. Carſbalton, ib. 80g. | Rex 


RROR of a judgment : C. B. in treſpaſs, where after re- The recieat of 
_ Cital of the writ, the plaintiff counted for taking and car, the writ may A 
tying away ſeveral loads of dung and ſoil, without ſaying ig —_— ans 
furrentis, And after verdict, that was objected, and held that Caf. temp. Hard, 
this was ſuch a defect of title in the count, as could not be 118. 
aded by the verdi& (1); which aids not a defective title, but b. 
only a title defectively ſet forth, 5 


8 


— ** 
. 


(1) Lide Tv. 36. 1 Brownl, 3 Bu. 303+ 1 Ld. Raym. 239. 
192. Cre. Tac. 46. J. Raym. 2 Ld. Raym. 890. acc. | 


1 —— ee nnd 


But 


vent on each, 


1 J . 4 5 * 5 9 1 — , nn 2 2 
2 N 25 . 7 Cow * 7 "7 "IP" ENS 
; 1 9 9 7 G IRS. 2, TY 
7 * 4 1 2 1 En Tee. 


But though the count was held ill, yet the court thou kt it 
might be made good by the recital of the writ, which had ſhewn 
them to be the dung and ſoil of the plaintiff, and was to be 

taken a part a according to the caſes in Cys. 
Vas. 536. 1 Sid. 150. 187. 1 Keb. 699. 727.  Lutw. 
9 Tia 219. And Novak it was 838 was no ien 
+>.» which otherwiſe they would have ſent for up by certiorari) 
DNS Jet as the want of that was aided by the verdict, the judg- 
ment ſhould be affirmed (2). [I Com. Dig. Amendment, 
A. bo (D. 6.) 452. 9 RENO e103 IN 


: — 
N 0 41 „ * * t [ 0 
2 * 2 2 rn D 2 - , 
/ - — — — — 

* "I 


bl 


* 


(2) According to the report two terms poſterior to that one, 
Caſ. temp. Hard. the court doubted this ſeems to have been the final 
bow far the count could be helped opinion of the court after there 
by the recital of the writ therein, had been a return of no original. kaſes, 
until had the original itſelf Yidefgoodright v. Hoey fon, Aud. dend- 
brought before them by certiorari, 282. 5 Com. Dig. Plader, (C. 
and they awarded one to remove 12.) 326. (C. 86.) 378. 


2 It, But as the preſent report is 
. f | 8 . Ol 3 N 
a "ue 9 7 
Cs FTE R the landlord had had a year's rent paid out of t maſter in 
two executions execution money according to 8 Ann. c. 17. there came C kgate 
thelandlordcan- in another execution; and the ſheriff refuſing to levy him u rllnte 
not have . other year's rent, he moved the eourt for a rule; but was def Cendan 


nied, for the intent of the act was only to continue a lien as td 
one year, and to puniſh him for his /aches, if he let more run it 
arrear. If the landlord had any thing to ſupport his demans 
he might bring his action againſt the ſheriff (1). 


4 


lt 


A 
4 9 — 


(1) On a rule to ſhew cauſe levied. Plaintiff accepted a 
the caſe appeared to be, that two rent, and now the ſheriff has ps 
- __.__ Executions were in the ſheriff's away the money levied, he wound. de 1 
N oſñice, under which he levied and have another, which is onrealogn.; 
paid Dad the landlord a year's able; if he was entitled to it. 
kent, and alſo the whole of the ſhould have inſiſted upon it the 
© money on the firſt execution, and as it is, the queſtion. is too ci 
part on the ſecond, after which cult to be determined on motic 
Dod obtained the rule for another if the ſheriff has done the landlc 
year's rent, and thereupon the wrong, he may. bring his a6 
court diſcharged the rule, for per M88. | | 
cr” when the firſt execution was 


wo 


ſhould give ſecurity to pa 
ie; and that all manner 


ud bring new ones. 


&lendant had judgment, 


1 1 V E 
Knott verſ. Long. 
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Tipping verſe Smith, 


And. it was not mut 
kaſes, or any thing awarded to be done by 1 


> 


the plaintiff an annual ſum for 
proceedings (if any) depending at 
ly ſhould be no farther proſecuted. i 
vas held ill, being incertain, not final or mutual. It was in- 
cenain, becauſe it did not determine what ſort of ſecurity ſhould 
be given: it was not final, it ſtaying” o 
pending (if any); fo that if the plaintiff had brought no ſuit, he 
vn at liberty ſo to do, or even to diſcontinue what was brought, 
„ there being no re- 


And upon demurrer this 
proceedings then de- 


plaintiff. So the 


1 


. 
- 


* = 
% 
2 - 
4 
6 — 
« 
- 
* 
6 


N award was made (reciting that the defendant had beat Award held 1U 
| A the plaintiff) whereby it was awarded, that the defendant for incertainty, 


and not being 
final or mutual. 
2 Burr. 274. | 


t 7025 J 


N award that the defendant ſhould pay what coſts two Award to pay 
perſons named in the award (who were not officers of any coſts to be taxed 
court) ſhould appoint for coſts (1); provided they are ſuch as a 


— 


mater in Chancery would allow; was held ill, for they can only 
&legate their authority in that inſtance to one who, the court 
vil take notice, underſtands it better than themſelves (2), The- 
Wiclendant had judgment on demurrer, 


(1) The award was that the 
#fendant ſhould pay ſuch coſts 
tuo atiornies G. and V. ſhonld 
u, haying regard to ſuch coſts 
#2 maſter in Chancery would 
Wow between complainant and 
endant ; the attornies did not 


ited for making the award was 
Qed and the action brought 
the colt. The court held the 
muff precluded from recover- 
upon two grounds, one on 


It the colls until after the time 


account of the delegation of the 
authority, the other becauſe the 
coſts were not liquidated before 


the time for making the award 


expired, MS$. and ſee the re 
Caf. Temp. 2 
effect. 
(2) Via. Winter v. Garlick, 
Salk. 75. 6 Mod. 195, S. C. 
Stephenſon v. "Browning, Barnes, 
56. Dudley v. Nett.efold, ante 37. 
Philips v. Knightley, ante 903. 


by one not an 
officer for that 
» ll. 
5 
Hardw. 1 Ts 


43 


— —— 29 


But ſee Barnes, | 


== 5 7 Willes, 80 Attorney . 


+4 4 


dur lere Hardwicke, a mee. 


| a Sir Francis Page, Ant. | 
Eten ! 3 en e Kut. Juflices. 


Dudley * Bly, Solicitor General, 


2323 % 


, Hopkins verſe Neal and Newman. 


. PR E plaintiff ſued as an infant by her father the prochen 
amy, for an aſſault and battery: and the father was refuſed 
8 05 S by Lord Hardwicke at Nif pris in Middſes, be 


— TIN: | i 

"I in e | one cour 
|  Þ 2 A $66 19043 Ws YON agree 
(i) See alſo Nn \ Hatfield, a, 8. nn to ac 
ante | 548. Ae. re g 12 e hes . 21. pk 
ho or hi 
| | es Hen of Pewtref et al, for l. 

Cantot firike A N affault was laid twenty-one different ways. And on be- 
counts out of an. tion to ſtrike them out of the indictment, the court ſa it — 


Aa 303. . c. could not be done, WK ban 


. 4 
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188 
honght the clerks in the grown-olfice ought 0 to dray the in in- ' 
dictments, * t could r e — 
tion. ; 1 W deen 9 4 A = RA N. 

cor wor Robinſon, d. 3 


- l Py . 1 
2199 


N — the defendant pleaded #: . r denen brought 
and brought the money into court: the plaintiff replied aſub- — 9 4 
ſequent demand and refuſal, which on iſſue joined was found jaken out by the 
for the defendant; who thereupon moved the court to have his defendant tho? 

four guineas again; which was refuſed, for it is admitted ſo ang 2 
much is due to the plaintiff: and it is the ſame as if the money 206, 8. C. 1 

had been brought in on the commpn rule to {trike it out "OM 
declaration 5 . irg „ 


= * 1 : * P = * 
; * . | Haus 7 
* % * 4 {4 3; ry 


—_— 7 1 


8 
nine "+" 


(1) Lane v. „ite, e 250. row 1 6. . 
C. aui v. Later * ten 70 2 — 7 F 


* * » ©.X. . F g e \ x 
15 * w * 4 : * £7 3 1 


Walls .; —_—_ * 
par curiam, Where common bail is * filed by the plintif' E 


attorney according to act of Parliament, that is not ſuch a C — 
general bringing the defendant into court as to warrant delivering m—_— 207% 


a declaration by the by. And to prevent miſtakes, it would be f R. re 
proper to add to the bail- piece, that it Was filed by a pod: Reg. „* 


purſuant to the ac of e. J | . 2 . . 


1 
* 


| Bulltode verſ. Gilburn og AE 8 


P aſumpſit for money had and received to the plaintiff's wie, The principal A 
It appeareſ, that 4 PR was prothonotary of the palace and not. the ue" 


court, and the defendant his deputy ; and that by articles it was 2 


reed what the defendant was to have, and covenanted. at:d after th 


to deputation, 
account for the reſt, Theſe articles were before the ſtatute A . 


12 Geo, 1. c. 29. which requires affidavits to be made in order remedy upon a, 
to hold to bail, and i impowers the officer who iſſues the proceſs, <9v*2ant to e, 
or his deputy, to adminiſter che oath, and to take one ſhilling being RO 


for ſo doing. The defendant from the making the act took the for money 500 Wee 
lullings, N ſeveral accounts with the PO im "ou and received (1 


a 
* 
= * 


Bull. l . 
— 4 2 1 2 7 
— —— — = 
— Vide Touſſeint v. r 'P Term Jp 100, 1 Con. . 
upon efumpfit, (F. 1.) 207 
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neyer inſiſted to have thoſe fees brought to account, But having 
now diſcovered that it was very advantageous, brought this ac- 

tion. And it was held by Lord Hardwicte, that though the de- 

fendant did the buſineſs, yet he ought to account with the plain« 
, + | tiff for the fee. For a deputy is inticled to no more than he ſti- 
pulates ſor; and if he undertakes to execute the office, 


. 4» ſubſequent addinon_to us Guty ab the, alder will not vary the 
— contract, though it may be a reaſon to come to a new one. But 
be thought the preſent action not maintainable, the - plaintiff 
having a covenant under hand and ſeal, which gave him a te- 


.medy of an higher nature, and a point had the plaintiff 


{ 1028] Then the plaintiff brought an action of covenant in C. B. 
which was tried before Chief Juſtice Reeve: and he being of the 
ſame opinion with the Chief Juſtice of the King's Bench, the 
jury by his direction found for the plaintiff, And upon allow- 
ing the defendant what” they thought reaſonable for his trouble, 
which was 400 J. they found 30go J. for the plaintiff, 


1 Dominus Rex verſ. Juſtices of Peace of Middleſex, 

DG N order was made at the quarter-ſeſſions for raiſing $00/, 
| — = to defray the expences of paſſing vagrants. And the ſta- 
a previous pre- tute 12 Ann. c. 23. f 13. directing the ſame to be raiſed as mo- 
ſevtmentet the ney for county gaols or bridges is to be raiſed ; exception was 
3 in not taken, that there was no preſentment. of the grand jury to wur- 
2 Sed. Ca. p. rant this order, and that is required with regard to gaols by 11 
8 ws 12. 3. e. 19. and as to bridges by 1 Ann. c. 18, Sed per 
Vide x7 Gecs 2. curiam, The reaſon why a preſentment was required in thoſe 
&$-6.33- caſes is, becauſe it is a matter ariſing. upon view; but what is 
=_— © neceſfary for this purpoſe cannot be viewed by a grand jury, and 
1 therefore this exception was over rule. 3 5 


derung But chere was another exception for which the order was 


5 — quaſhed, via. becauſe it was to raiſe ſo large a ſum, and not faid 


de time fr for what time: ſo that it may happen, that a man newly come 
+ "which it is tobe out of another county where he has, contributed, may pay in 
| — oma = this county for a time when he was no inhabitant nor had any 
quarterly or property chere: theſe orders ought to be quarterly or half. year 
Kalt yearly. atleaſt, within the reaſon of poor's rates, which are required to 

. * be monthly, left a man ſhould pay for a time when he is not 
pariſhioner. For this fault the order was quaſhed. 
r eee 
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HE plaintiffs declare againſt the defendant as executrix of Where a bond is 
Humphrey Morice her late huſband, in caſe, ſor money fir ted in the = 

. g 3 7 life-titne of the 
had and received by him to the uſe of the plaintiffe. dier, — 
5 - & + 4 ; : . 3 na oy 10 t 8 * 
debt, and on the ifſue what is due muſt cover ſo much afſet:, but on a bond where the day of payment 
is not come, the aſſets only can be covered for the ſum in the condition. Where anexecutrix pleads 
the penalties of three bands, and the jury by ſpecial verdict fird aſſets in one entire ſums if the court are 
ef opinion that the penalties of two of the bonds are to be conſidered as the debt due, but that the third 


ſhall cover no more than the ſum really dye upon it, they may deduct ſuch pegalties.and Tum due out of 5 


the aſſets found, and give judgment for the plaintiffs to recover the reſt. 2 Barn, B. R. 183. 374. 
Ann. 219. 4 Bro. Par. Cal. 287. S. C. | FRE D 


— 
. 


The defendant pleaded a judgment, and ſeveral” bonds, and 
articles entered into by Mr. Morice, particularly a bond to Sir os 
William Morice in the penalty of 53,000 J. conditioned for the N 
payment of 26,500 J. by inſtalments, all of which were paſt and (1029 3 
paid at Mr, Morice's death, except one of 5000 /. and another off 9 
1500 J. the days of payment whereof were not come at the 
time of the plea : ſhe alſo pleaded a bond to Thomas Wilſon in 
500 J. for the payment of 2,500 J. at a day before the death 
of Mr, Morice : and a like bond to Duncan Campbel in 30001.” 
conditioned for the payment of 1500 J. at a day likewiſe paſt; 
and then concludes, that ſhe had not more than 1000 J. aſſets 
to anſwer the ſaid ſeveral ſums by the ſaid ſeveral bonds, arti- 
ces, and judgment, due and err To which the plaintiffs 
replied, that on the day of exhibiting their bill ſhe had aſſets of 
ler late huſband beyond what would pay and ſatisfy the ſaid ſe- 
feral ſums by the ſaid bonds, articles and judgment” due and 
pajable, whereby ſhe could make ſatisfaQtion to the plaintiffs. _ - 


And iflue being joined hereupon the jury find a ſpecial yerdiQt. 
That Humphry Morice at his deceaſe was indebted to the plaln- 
us in 28,993 k 87. 1 d. chat the aſſets come to the hands of 
tie defendant on the day of exhibiting the plaintiff's bill were 
(1,1 th . 25. 5d. that the money payable by the conditions g 
be aid three bonds, together with the penalties on all the other 
miles, and the judgment pleaded by her, amounted to 21,182. 
ion which being deducted from the aid 41,1527, 25. 54, © 
here remained the ſum of 18,959 /. 127. 5 4. That ſhe had 
wt afſets to diſcharge the penalties of thoſe three bonds, nor 
dere they diſcharged ; and that if the Peas on thoſe three 
bonds were not charges on the aſſets, then they find for the 
pantiffs, that ſhe had aſſets to ſatisfy chem to the amount of ; 


18,9561. 124. 5d. But if the penalties were charges upon the 
ts, then they firid for the defendant, PATE 2 
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delivered their opinions: which reſolution, together with my ar- 
gument for the plaintiffs, will be ſufficient to give a view of what 
was inſiſted upon by both ſides. ; 
Strange pro quer argued, That on this plea and replication 
the 9 cover no more aſſets on — x of the three 
bonds, than the ſums mentioned in her plea to be due by the 
conditions; and that in order to intitle the plaintiffs to recover, it 
was not neceſſary to prove aſſets to the amount of the penal ſums, 


"To thew this I thall conſider, 1. In what manner fhe might 
have pleaded theſe bonds; and, 2. In what ſhe has 


pleaded them. | 


As to the firſt, there are two ways of pleading : 1. As ſingle 
bonds: 2. By ſetting out the conditions, and hewing what is 
due. The firſt method of pleading is what chiefly occurs upon 


the entries and reports: and I admit that if they had been fo 


pleaded here, and ſhe had made the ſame concluſion, that ſhe had 
not aſſets ultra what was due and payable upon the bonds, 
whereon iſſue had been joined; it muſt have been neceflary to 
oyer- reach the penalties, for the court could not have taken no- 
tice of them as penalties, but as ſubſiſting debts, The conſe- 
quence of this ſort of pleading is to drive x creditor into equity, 
in order to diſcover what is the honeſt debt, and prevent the 
executor from covering aſſets for more. This proved a great 
grievance, and therefore the courts of law endeavoured to redreſs 
it; either by encouraging and recommending the ſecond way of 
pleading, which is to ſhew the condition; or by ſuffering the 
plaintiff to ſet out the condition, and reply that the obligee would 
take leſs than the penalty, and that the bond was kept on foot 
by fraud: and a flight evidence has been admitted as proof of it, 
and courts have leaned ſo ſtrongly againſt theſe pleas, that it 
has been held ſufficient to falſify any part, and thereby intitle the 
plaintiff to judgment, as if he had falfified the whole. Corth. 
196. 431. And this difinclination in courts of law to ſuffer 
executors to cheat the creditors by covering more afſets than 
really had been applied, drove executors tb ſtate their caſe ac- 
cording to the real juſtice of it at once; which was by ſhewing, 
that the bonds were conditioned for payment. of leſs ſums, and 
that there was really ſo much due, whith they craved an allow- 
ance of. This is the ſecond way of pleading I mentioned, and 
ſtands much encouraged by the firſt i of it, in 1 Vent. 354- 
Page v. Denton, where the court ſaid, that if men would plead 
their caſe ſpecially, it would ſave many a ſuit in Chancery and 
Chief Juſtice Halt recommends it for the lame reaſon in Salt 
312. | + 
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principal and intereſt on each; which (to take a given-ſum) I 


* A 2 * p . , 1 - 
* Ws ; i * - tl 
= hy * 1 * 
N * 4 
** a 


% * 1 * fy 
3 
F 
- 
; - 
- - a 


F * 5 
. T I "4. 
- + * K 
& 1. erm 9 — * : 2, 
* «5 4 


la the preſent caſe-the defendant has taken this advice, which 

is the ſecond thing I propoſed to ſpeak to, viz.. in What manner 
ſhe has pleaded. The conditions of all the three bonds are ſet 
out, and a computation made by her of what is really due for-the 


may ſay amounts to 8000 J. and this (ſays ſhe) remains due and 
payable, and the bonds are ſtill in force: and that ſhe has ad- 
miniſtred all the aſſets but 1000 J. which is liable to the payment 
of the ſeveral ſums by the bonds, articles and judgment due and 


payable. 0 


I muſt admit, that ſhe has not in words at length confeſſed : 
that this 8000/. is all that remained due, by adding the negative © 
words and no more : but if that ſhould be thought material to make 
a part of the caſe, I inſiſt it muſt be ſo taken upon this plea. [ 1031 J 
The rule of law is, that every man's plea ſhall be taken moſt 
ſtrongly againſt the pleader, for he is preſumed to know his on | 
caſe beſt z and I am pretty confident that no caſe can be ſhewn, 
where the court either preſumed there might be more due than 
the defendant ſhewed, or expected the plaintiff to reply that 
there was no more due. And it would be a trap if they ſhould, 
tor either it would be. material in the replication to ſay ſo, or 
not, If it be material, then iſſue may taken on it, and the de- 
ſendant by ſaying ſo much is due draws, in the plaintiff co ſay | 
there is no more, and proves the iſſue by falſifying his on plea. 4 
If it be not material, then it muſt be taken upon the plea, that K 
the ſum mentioned is the ſum due and no more. In Co. Litt, 33. 
b. the rule is laid down, ambiguum placitum interpretari debet- contra 
proferentem, If this then be neceſſarily implied on the plea, it muſt 
be taken in as part of the caſe, though not ſo averred in the re- 
plication, And as to replications, it is a general rule, that in ali 
caſes but the plea of Nu agard fait, it is ſufficient for the plain- 
tiff to meet the plea, and falſify the excuſe, Salk. 138. and that 
we have done in the preſent caſe. | * Tat This 


It is a general rule, that the ſame word in the ſame inſtru- 
ment, will, or record, muſt have the ſame fignification z unleſs Wo. 
it manifeſtly appears, that there is a neceſſity to put a different — 
conſtruction. In the plea, what ſhe ſays is due and payable on | 
theſe bonds, Ec. is (for inſtance) 8000/, Says the replication, 
you have aſſets ut what. is due and payable by thoſe bonds, 
1. e, aſſets above 89994, you can pay what you ſay is due, and 

© money to pay me alſo; the words of the replication are, 
ad ſatisfaciend' ſeparal' . denar* prediF? per ſer ipta ebligatoria tor. 
ita et ſelubilia. . Now: the word predi mult refer to the laſt 
antecedent, which is che leſſer ſums and not the penalties. There 
ivo diſpute be ween the parties what'is the ſum due, the plain- 


\ 

i" 
il 
K 


PX * i # = 1 - 7 
3 * F 2 1 * 5 
N * 4 9 N & 5 
. = . * N * 9 f * I * n 
TY d 9: 18 9 


[Hilary rerm g Gen 


tiffs mult ſubmit to take it on her ſhewing, and upon that foot go 
into the account, And a man muſt be endowed! with a v 


* 


legal underſtanding, to conceive how it is poſſible, that the pe- 
nalties can upon ſuch pleading be ſaid or underſtood to be taken 
into the account. | wy h 5 


But the objection is, that at law the penalty is the debt, and 
therefore when the plaintiffs in a legal proceeding ſpeak of what 
is due by the obligation, they muſt mean the ſtrict legal debt, to 
be relieved againſt which there mult be a ſuit in equity. And I 
own that there are caſes, in which to many purpoſes it is ſo con · 
fidered © but the laudable endeavours of courts of law, to let in 
as mych equity as they can, have in this inſtance overcome that 
conſtructiom. It will not be diſputed, but that upon the iſſue of 
plene adminiſiravit an executor can be allowed no more than the 
lefler ſum and intereſt : nay where upon the preſent plea judg- 
ment was taken of aſſets quando acciderint, and a ſcire facias 
brought; the Chief Juſtice of the Common Pleas, before whom 
it was tried, would allow no more to be covered than a court of 
Equity would do. In the cafe of Tully v. Sparks, B. R. Po. 
3 Geo. 2. it came to be a queſtion, what was the conſtruction of 
the word debt in the acts about bankrupts : the caſe was, that the 
bankrupt gave a bond conditioned to leave Martha Latimer 400 /. 
if ſhe married, and ſhould ſurvive him: both facts fell out ſo; 
and the executor of the bankrupt was ſued, and pleaded the com- 
miſſion and diſcharge : and on argument it was much inliſted, 


that the ſtatute 5 Geo. I. c. 24. had diſcharged the bankrupt 


from all debts contraFed ; and according to the rule of law, this 


Vas debitum in præſenti, and conſequently then contracted, and fo 


Teleaſed : the court allowed the general doctrine, that to man 
purpoſes it was ſo; but held, that in that inſtance another ſen 
was to be put upon it, viz. a demandable debt, that being what was 
meant by the Parliament, and they were not bound down to the 
ſtrict legal notion of a debt. In the preſent caſe I apprehend 
there is as little reaſon to bind us down to the ſtrict legal notion, 
as in that. | 


In Page v. Denton, 1 Vent. 354. debt upon bond was brought 
againſt an executor, who pleaded that the teſtator was 1 
to him by an obligation, the condition whereof was to pay rent, 
and that at the time of the teſtator's death there was 300 /. due 


for rent, and he had but 60 J. affets to pay ſuch rent. The plaintif 


replied, that but 30 J. was due for rent at the time of the teſta- 
tor's death, which the court held to'be a good replication, ab 
though the penalty of the bond was forfeited at the tiwe of the 
teſtator's death; for if a bond due to a ſtranger is forfeited, and 
this is pleaded by an executor, and that he has not aſſets wm 


, 
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it is a good replication to ſay, that the obligee would have taken 
g's rin and it ſhall be a bar for Ae and here the 
defendant ought to take but his debt due: and the court ſaid, 
that if men would plead their caſe ſpecially, it would ſave many a 
ſuit in Chancery. The true reaſon. of this-caſe muſt be, that 
by the defendant's diſcloſing in his plea the condition of the bond, 
and alleging that 300 J. was due for the rent, he thereby waived 
the penalty of the bond, and made his demand only for the rent : 
and if by ſuch plea more was alleged to be due for rent than 
was really due, the plaintiff had a right to reply, that only ſo 
much was due. In the preſent caſe the defendant might have 
pleaded the penalties,” without ſetting out the conditions; but by 
ſetting out in her plea the money due by the conditions, ſhe 
ſhews that ſhe did not intend to cover the aſſets with the penal- 
ties, but only for ſo much as would anſwer the conditions. That 
caſe therefore differs from the preſent in this reſpect, that there — 
the plaintiff diſputed the quantum of the rent by the plea alleged K 1033 J 
to be due, but here the plaintiffs were ſatisfied with the yew as to f 1 
the monies alleged to be due by the conditions: and if the plea 
had been untrue with reſpect to the quantum, the plaintiffs might 
have replied that leſs was due; but inſtead of diſputing . 
point, they have ſubmitted to it. If the penalties can be inſiſted 
on, to what end are the conditions ſet out ? they could only be 
ſet out in conſequence of Hol?'s advice, to come at once into the 
juſtice of the caſe, without being intangled with a ſuit in equity. 
He eould not mean, that after the conditions are ſet out, the 
penalties are ſtill to cover. And there is no inſtance of replying 
fer fraudem to ſuch a plea, though frequently before; which 
ſhews it has been always underſtood, that the plaintiff is by that 
peading delivered from the penalties, and it is brought to the 
queſtion, what is really due: and when ſhe ſays ſo much is due, 
and ſhe can only pay that, and the other ſide ſays you have more 
than ſufficient to pay what is due; it cannot be doubted, but that 
they both meant the ſame thing. | mths - 


It is the endeavour of all courts, to bring the deciſion of cauſes 
to that which is the real juſtice and merits of the caſe : what that 
u in the preſent inſtance, cannot bear a moment's diſpute : nei- 
ther can it bear a diſpute, what the defendant claimed an allow- 
ance of: it would therefore be very harſh, to ſay ſhe ſhall be 
allowed more than in juſtice ſhe claims or is intitled to. Nor | 2 
2 this 14 done, burke determining, that a different conſtrue | 2 
is to be made words, the ſaid money due and payable, in 
the plaintiff's replication, than in — plea; which I LOI 
ſhewn e the rules of conſtruction, and I am ſure 
contrary to the juſtice of the caſe, | 


Dd4 . | : Suppoſe 
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"as ' * Suppoſe the plaititiffs had replied, that the obligees were wit. 


| Ting to take ſums mentioned in the plea; and that the bonds ſy 
3p were kept on foot by fraud: I ſhould much doubt, whether that hi 
would be good, Becauſe the defendant would have ſaid, vou pe 
| al 


—— miſtake my plea, I only infiſt to cover Bobo J. by theſe bond; 
5 oy and you 27 80007. only ought to be Seren in rg 
j _ -"apree, Our conſtruction does the defendant no injury. The 
_ "contrary introduces a manifeſt injuſtice 3 and as the law is al- 
ready hard enough upon creditors, there is no reaſon to intro- 
duce a new hardſhip. | 


| } | | wil 
Whatever the caſe may be as to Wiſſon's and Campbell's bonds, dat 
"which appear to have been forfeited in the life of H 

Morice; yet it is apprehended, that as Sir William Morice's bond ; 

5 "was not a forfeited one, the caſe upon that bond might be diſtin- pla 
I. 1034 1 gvithed from the other two, if it was neceſſary to run any ſuch wot 

L134 Rauer * 
. Aiſtinction, as I hope it is not. © plie 
- t Fs | | as 11 

Lord Hardwick: delivered the reſolution of the court. 

« 4 | 1 

I bere are three points confiderable in this caſe, 1. Whether men 

 _ "upon theſe pleadings the penalties, or the lefler ſums, ought to be For 
7 conſidered as the debt due to Viſſin and Campbell, 2. Whether ditio 
' * theres any legal difference between thoſe bonds, and that to dit plea 
| "William Merice. And 3. What judgment the court can give the « 
- upon this verdict, conſidering the opinion they are of. catio 

As to the firſt, there is nothing more certain, than that when It 
"the day is paſt, the penalty is the debt, and the remedy was in plead 

equity. It is admitted, the defendant might have pleaded the ind 
obligation only; but it is contended, that here ſhe has claimed ſeem, 
"only the leſſer fums. And my brothers Page and Probyn and pears 
"myfelf (my brother Ler declining for particular reaſons to ge and t 
any opinion) think, that the penalties on theſe two bonds ought anſwe 
to be conſidered as the debt at law. mn 


T be ancient way of pleading was only to ſet out the bond, and 
To'are the old entries ; I cannot find when this was d from, 
but believe it was, when the Judges found what inconvenience 
was to plaintiffs in not ſetting out the whole, as appears by the 
caſes of Page v. Denton, Parker v. Atfield, from which it un 
Salk. 314, arguedfor the plaintiffs, that when the conditionſhews what is due, 
why ſhould more aſſets be covered, or how are ſuits in equi) 

avoided ? This weighed greatly with me a long time. But uon 

great deliberation Tam of opinion, that thoſe objter ſayings 2 

nat ſufficient, and that this way of pleading may ſtill have great 

uſe . * The 
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The plaintiff cannot have cyer, beeauſe the defendant is not 
ſuppoſed to have the bond, and therefore makes no profert of it: 
he cannot tell whether it be a bond for payment of money, or 

rmance of covenatits, and muſt therefore be ſorced to bri 
a bill in equity for diſcovery to reply by. All this is avoided b 
the ſpecial way of pleading z and therefore ſatisfies the expreſ - 
ſon, That it will ſave many a ſuit in equity. The penalty is a 


coſts muſt be incurred, before a motion to pay can be received; 
and this is a loſs he may ſuſtain by taking it ſhort upon his plea, 
without putting the plaintiff to ſhew ſome fraud; and it may be 


The caſe of Page v. Denton at firſt ſight ſeemed ſtrong for the 
plaintiffs, But conſidering it as a bond to the executor, who 
would retain, and not a bond to a ſtranger; it could not be re- 


35 if a ſtranger had been paid the leſſer ſum and intereſt. 


mentioned as law in Lutw. 450.) is ſtrong for the defendant. 
For though there the penalties only were pleaded, and the con- 
ditions appear in the replication, whereas here it is all in the 
plea, yet that makes-no real difference, for when in the rejoinder 
the defendant took iſſue on the penalties, he admitted the repli- 
cation, and ſo made it part of his plea. ; ; 


1: was inſiſted here, that the defendant by the manner of her 
pleading ſeems only to claim a protection for the leſſor ſums, 


ſeemed to have weight, but upon a nice inſpection, there ap- 
pears a variation in the expreſſion, one being due and unpaid, 
and the other due and payable. But there is a more ſubſtantial 
anſwer, for as to the articles the penal ſums of them are averred 


the penalties, and at other times to the lefſer ſums. And 
though it was objected, that there is no precedent of a replica- 
don per fraudem, where the condition is ſet out; it may be 
88 that there never was a precedent of a plea worded as 


% the praQtice at nift prins on plene adminifiravit 3 it may 
the executor deſires no more allowance, to avoid a ſuit in 
quty. And on the trial in C. B. on the ſeire fuciut there, it 
— leſſer furs hal been received, and the bonds de- 


1 1 1 
Sr 


Whatever 


ſecurity for cofts, and on the act for amendment of the law ſome 


plied to as fraud, for it was payment in his hands, and the ſame 


** 


dangerous for us to blend the rules of law and equity together. 


The caſe of Thompſon v. Hunt in 3 Lev. 368. (and which/4s : 


ind the concluſion of her plea relates to that. This at firſt 


due, and therefore the general words cannot ſometimes refer to 
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ſoever the law. of executors wants alteration ; we think, that 2 
to the two. bonds which were forfeited, the defendant muſt hare 
an allowance for the penalties: and we muſt fare deriſu. 


2. The nent thing to be a ere whathin th bond. 6 
Sir William Morice differs from the others. And we are all of 


opinion it does, inaſmuch as there the former inſtalments were 


paid, and the other two the time was not come for: and it is no 
more than a bond for payment of money at a time to come, 


which is certainly pleadable. 


-plied ; ſor it is no fraud not to pay before due. 


are found in one intire ſum; and the queſtion is, whether ve 


of opinion, that the penalties of two of the bonds ought to be 
have the benefit of this opinion, by adjuſting the account of 


- lowed 1,4080 J. On Sir 


in her power to ſave the penalty, and aſſets ſo to do are admit 


1 Rell. Abr. 925. Cre. Car. 
363. But then it ſhall cover no more than is due; for the force 
of the bond is ſuſpended, till the condition is broken, which ap- 
pears by the manner of pleading it, Cro. Eliz. 315, where the 
claim is only for the 20/. in the condition. 3 Lev. 57. Here iti 


ted by pleading : it will be a Jevaſ/avit in her to ſuffer the aſſen 
to be — charged, 1 Vent. 198. 2 Lev. 139. Another 
reaſon to. diſtinguiſh this is, that per fruudem could not be fe- 


3. The laſt thing is, what judgment can be given upon thi 
opinion. And this is matter of great difficulty, for the aſen 


can ſever them, or muſt not award a venire de novo, And me 
deſire to have this ſpoke to. 


At another day therefore Strange argued, that the court bring 
allowed, but not the penalty of the third; the plaintiffs might 


aſſets, and making the defendant a proper allowance, without 
awarding a venire de nous. | 


Two things are to be conſidered : 1. What allowance he 


intitled to: 2. How it can be made her on this record. 


As to the firſt the account ſtands thus: Wilſon's. penal 

. $0001, of which ſhe has been allowed for the leſſer ſum and in. 

tereſt 2,5 20. ſo there remains to be allowed 2,480/. Cn ; 
nalty is 3000 J. Already allowed 1, 5400. remains to 

illiam Morice's bond allowing inter 


for each of the two inſtalments unpaid, even to the time of ro 

ment, it will be 370/. which added to the 2,480. and 757 
makes in all 4,3 40 J. which 4,310 J. being deducted out of S 
aſſets found, being 18,969/. 125. 5 d. there will remain in 


The 


bands liable to make us ſatisſaction 14,6991 12% 56: 


on this record. As to the 4000 J. part of the penalties, they ap- 
pear upon the record; and as to the intereſt computed, the times 
appear, and the court muſt take notice what 1s legal intereſt, it 
being ſettled by act of Parliament. What then ſhould hinder 


the court from making theſe deductions, which upon the evi» 


dence laid before them it appears ſhe is intitled to? © 


My Lord Hobart 54. ſays, However a verdict ſeems to ſtray, 
and conclude informally, or not punctually upon the iſſue, ſo as 
you cannot find the words of the iſſue in the verdict, yet if a 
verdict may be concluded out of it to the point in iſſue, the court 
ſhall work it into form, and make it ſerve. 80 1 Sid. 27. Cur- 
ter bo. a ſpecial verdit, which is the words of lay gents, is not 
erpected to be ſo exact as pleadings, and therefore the court 
will make a reaſonable intendment. Here the court can con- 
dude exactly what the quantum of aſſets is, which the 'defend- 
ant is to be charged with, and can preciſely determine it. In 
the common caſe of a verdict for more than the plaintiff declares 
for, the court takes notice of that, and takes care to adjuſt the 
difference, 80 is Tho. Ent. 458. 2 Book of Judg. 151. 
187. 165, | | 


ln the preſent caſe the entry may be, quia videtur curie, that 
the penal ſums in two of the bonds, and intereſt for the remain- 
der of the other, ought to be allowed the defendant, and that 
therefore the jury have charged the defendant with 4,310/. too 
much afſets ; ideo that 4,3 10 J. ex afſenſu querentium, being de- 
dudded out of the aſſets found, let the plaintiffs have judgment 
bo recover the reſt. 


There is no difficulty upon the ſpecial concluſion of the ver- 
li, whereby the jury have left it to the court, only on the 
point whether the ies penalties ought or ought not to be al- 

, and have not in their finding provided for the middle 
ale, which has now happened; for this muſt be conſidered as 


« dude as the jury ought to have done, on a general verdict. 
5 Suppoſe on the trial the Judge had given the preſent opinion, 


nut not the jury have found 14, 659 J. 125. f d. afſets? Inſtead 


ct BW thi they have ſtated the facts on record, and left the court to 
* uſion. | 


The caſe of Hays, Fil. 1 Geo. 2. ante 844. is in point, He 
wm inditted, 1. for forging a bond, 2. for publiſhing. ſucb bond 


EP ki and 3. for publiſhing a forged bond, knowing 


The ſecond 1 queſtion is, how this allowance e can be made het 


pleaded Not guilty to all three, Anc a 1 1 


kwing the whole matter at large to the court, who muſt con- 


\ 
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. cordingly-(1). 


upon this evidence the court is of opinion he is guilty of the 
jf the court think him Not guilty, they find accordingly. Upon 


* 


cial verdict was given, that he forged a bond in the words 3 
figures fo ing, and that he publiſhed the ſame; but - 
fay.' nothing of the third offence z and conclude, that {5 


facts charged in the indictment, then they find him Guilty; and 


argument the court was of opinion againſt the. defendant, but 
held they could not give a general judgment, that he was guilty 
of all the three offences, the evidence only warranting the two 
firſt; and as the laſt was not conſined to 5 ſame bond, or if it 
was, yet every publication being a diſtin vffence, there was no 
fact found to warrant a conviction for the laſt, But then they 
ſaid, they were not tied up by the ſpecial concluſion, but that 
the whole evidence being laid before them, they were to d 
what the jury ought to have done; and therefore they adjudgel 
that upon the matter referred to them by the jury, it appeared to 8. 
the court, that the defendant was guilty of the forgery and firſ 

publication, and not guilty of the reſt, This being a criminal 

caſe, and in point, puts an end to all difficulties. about the ſpe- 

cial concluſion. 4 ; J 


Et per Chief Juſtice, I am glad this has been argued, being 
thereby confirmed in the method I propoſed to put it into: and 
Hay's caſe is in point, where the court made the jury give tuo 
verdicts, one for the King and the other ſor the defendant. And 
we can adjuſt the allowance to be made, without introducing c 
ſuppoſing any new fact. The caſes of ſevering damages which 
are intire, are ſtronger than the. diviſion, of aſſets. In Town: 
2 Jud. 117. 151. 189. the entries are as that in Thompſon, and 
they warrant our giving judgment in the manner that is prayed 
on the behalf of the plaintiffs. And judgment was entered 


— 


* 1 


(1) See the entry of the judgment at large. Caſ temp. Hand. 23% 


Eaſter erm 
9 Georgii 2 Regis. In B. R. 


923. 


Philip Lord Hardwicke, Chief Juice. 
Sir Francis Page, Kut. 

Sir Edmund Probyn, Knit. 
William Lee, E%iMMñ __ 
John Willes, Ef; Attorney Gn, 
Dudley Ryder, E/q; Solicitor General. 
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Dominus Rex ver/. Carpenter. 


Rule was made for the defendant to ſhew cauſe againſt an Cette given on 
information in nature of a quo warrants, to ſhew by what 4iſcharging a 
rarant he claimed to vote in the election of mayor of Exony W 
a pretence that the right was reſtrained to refident freemen, 
Vich the defendant was not. And on ſhewing cauſe, jt ap- 
paring clearly, that both by the charter and uſage the defend. 
at was intitled to vote; e rule 2 
4ud nta as to coſts (Its 


ä 


A 
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05 Rex v. Lewis, 2 Le. Say. Lau of C 8. = 8. P. 


Hall worſe Howes, 


ra deſendant was ſurrendered by his bail after Nee Mick 
Fog terms without being charged in execution :'4:btouJu 

= this * fuperſeded himfelf, And then the plaintiff brought — 

N the judgment. And the court held, that common ſeded. | 
"7 ſhould be required, it bing the plainiP's own laches, Gul, eg IE; 


Not en it 5 
And. If. 


23 
- 
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not to detain him when he might: and it was ſaid to have ben Wil 6. 


® 


conſtant practice in C. B. (i). 


= 3 0 

(1) Taylor v. Wafteneys, pa. Robinſon, ante 782. De La Cur 659. 

1218. Crutchfield v. Seyward, 2 v. Read, 2 H. Black. 258. proc 

Will. 93. Sed vide Chambers v. > nat 

| + f whe 

0 2040] \ Rogers ver/. Birkmire, | hat 

Where two per- I N treſpaſs for taking goods, the defendant juſtifies, that he * 

2 Ro 2 demiſed (1) ſome tenements to the plaintiff for one tem, 85 

there cannot. be and others for another term; and there being rent arrea on ne 
a joint diſtreſ: both demiſes, he diſtrained the goods. And on demurrer it was 

for both ren . held ill, for theſe being ſeparate demiſes, there ought to hare - 

444. 8. C. more been ſeparate diſtreſſes on the ſeveral piemiſſes ſubject to the * 

Kal. diſtinct rents: and no diſtreſs on one part can be good for bath (Ce, 

rents. The plaintiff had judgment. | nary 

K | | — — 5 WE et it 

(.) Both demiſes were contained in the ſame leaſe. Yide the re- theſe 

port Caſ. temp. Hard. | ern 

a | | It is; 

- | : vben 

7 The King ver/. The Inhabitants of Preſton on the Hill in rep 

3 5 By | Cheſhire. 3 but i 

u., bil ef ex. JJ PON appeal to the ſeſſions from an order of two juſtice, Wi... 
ceptions lies on the ſeſhons affirmed the order, refuſing to ſtate the cale 


ſummary fin. ſpecially. Whereupon the pariſh to which the payper was ſent 
ceedngs avout 2 a bill of ee wHieds the fact was ſtated, that 
| Burr, get. Ca. the p3yper had executed the office of pariſh clerk in the park 

4 . from whence he was removed, notwithſtanding which the ſeſſon 
5.284. No. 172. had determined it no ſettlement, it not appearing how he came 
and Caf. temp. to be nominated to the office : and this bill of exceptions va 


ee. s. . ſcaled by two juſtices, and returned up with the orders. 


And upon the merits the court was clear, that the juſtices hal 
erred, the executing the office being indiſputably a ſettlewen' 
But the great doubt was, whether 1 — could take the merit 
- into. conſideration; it being objected, that a bill of excepu® 
would not lie in this caſe of a ſummary proceeding on 3" 
juriſdiction given by act of Parliament, where the proceeding 
were always in Engliſh, and the words of the ſtatute being ale 
implacitatus, which mean a proceeding by the courſe of the 1 
mon law in a civil ſuit. And Sali. 284. 263. Carth. 394. " 
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were 


On the other hand it was inſiſted, that the word juficiars 
would take in the ſeſhons. 4 Inft. 427. Ryley's Placita Fan. 
6;9. That in the caſe of . it was determined to lie on 
proceedings in the petty bag. | 
not to lie in criminal caſes, except in Sir H. Vans caſe; 
where the only reaſon given is, that it would take up too much 


indictment. | | i. > 


Ned per curiam, Though it has been often wiſhed that ſuch a' 
dil would lie in caſes of ſettlements, where juſtices often take too 
peat liberties z yet the inconveniences will be ſuch as out- weigh 
ary benefit that might ariſe in a particular inſtance. It will 


mary or criminal proceedings. And though Lambert is as cited, 
E is only what he delivers as from Marrow, and has never 
followed by any judicial opinion. It was the intent of 
theſe acts, that what the juſtices do ſhall be final as to fact, and 
dery thing but the law appearing upon the face of the order, 
E i alſo a ſtrong reaſon, that error will not lie, for it is. only 


exceptions can be debated. In a trial at bar it is never argued, 
du in the ſuperior court on error. We give no opinion as to 
erminal caſes, in which Lord Raymond doubted Hil. 2 Ges. 2. 
Iv. Bunch, which was the caſe of a libel, and the Attorney 
General put an end to the queſtion by withdrawing a juror. 
never attempting ſuch a bill, when we all know there have 
ken many occalions for it, is a ſtrong argument againſt it (1). 


E fer curiam, Let the rule for confirming the order be 
ten ſpecially, the court being of opinion, that no bill of er- 


Cptiong lay. 
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(1) Rex v, Owlton, Burr, 8. C. 64, 8. F. 


48, 1 Sid. 84. 5 Co. 104. Cro. El. 751. G. Lit. 72. 4. 


at it was never determined 


time at an aſſiſes. And in Lamb. lib. 4. c. 13. it is mentioned, 
that juſtices of the peace may ſeal a bill of exceptions upon an 
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multiply expence, and make ſummary juriſdictions uſeleſs. Lord 
(a: conſiders it only as lying in actions, but is filent as to ſum- 


Viere the cauſe comes by writ of error or return, that 2 bill of 
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Dominus Rex verſ. Wright et ur- 


- 


* 


Dee (HE defendants were indifted for a conſpiracy, and the BY 7 
may be admitted queſtion was, whether they could be admitted to defend a 
| Jn formapauperic. in forma pauperiss And upon conſideration and ſearch of f 
e 8. C. cedents, the court was of 13 they might: for though it is re 
Much fuller and not within the ſtatute 11 Hen. 7. c. 12. which relates to civil ce 
uur ne ſuits only; yet it might be reaſonable to do it on indictments at th 
Abr. $12. 3. C. common Jaw, where the proſecutor, who can have no coſts, is w. 
not prejudiced, And the inſtances vouched ſhew it to be the th 
courſe of this court. In the Exchequer indeed there was a pro- bo 
viſion by 2 Ges. 2. c. 28. for defendants in cuſtom-houſe cauſes, 
55 but that might be thought neceſſaxy, there being no ſuch praftice Ml 
there, A rule was made on the uſual affidavit, for the defend ( 
ants. being admitted in forma pauperis (1). 
(i) Auen. 6 Mod. 88. Rex v. Lide Rex v. Pearſon, 2 Buy, 
oed, 1 Black. 230. 8. P. 1040, 16 Vi, Alf. 253. l 
5 9 1 8 to | 
T1008 3 5-7 Dominus Rex ver/. Morgan. — 
The fatute for N an information in nature of a quo warrants for the offce * 
1 of burgeſs of Cardiff, a recognizance was taken as upon Bw 
to caſes of fu the ſtatute 4 & 5 V. M. c. 18. and not — Lye within pe 
raste. the year, the court was moved for coſts againſt the proſecutor; — 


which was oppoſed, on pretence that theſe informations ver 
not within the act, which ſpeaks only of treſpaſſes, batteries 
and other miſdemeanors. per curiam, A uſurpation 1 
miſdemeanor, and the practice of taking recognizances is te 
beſt expoſitor. Beſides, this has been determined in Ball. 376 
But as here has been no verdict or judgment, it muſt not be 
coſts generally, as on 9 Ann. c. 20. but reſtrained to 20 
r EE: REY ends 


(1) Rex v. Howell, Caf. temp. the note to that caſe I have n 
Hard. 247. S. P. Vid. alſo Rex a guere, whether the 1 
v. Filewoed, 2 Term Rep. 145. ſhould be there liable to col b 

that the court in granting an in- yond the extent of his e098” 

formation upon this ſtatute will not zance. But I bave ſince 
require the proſecutor to give ſe- with an anonymous ci 
curity for the coſts above 20/. - Rep. 130. which ſtates, that%” 
ia the event of the defendants the relator deer wt proce! © * 
being acquitted. Rex v. R. purſuant to notice, _—] 

B ; Term Rep. 197. See equity of 9 Ame 6. 20. 

| alſo Rex v. Powell, ante 33. In ſhall pay colts. | 


5 at * 
* e 


 » Eaſter Term 9 Geo: 4. 104 
Sir William Halton, Baronet, ver/. Haſſell. 


T nif prius in Middlsex in an action brought for a fine of Fines to be ſet 
751. on admiſſion of the defendant. to a copyhold. It ap- unf to the | 

peared * the premiſſes were of the value of 50 l. per annum, * 

and a year and half being 75 l. was aſſeſſed: the defendant; in- 

liſted to pay only 247; it appearing his rent was but 16 /. the 

reſt ariſing from improvements made under an old leaſe by li- | 

cence of the lord. And Lord Hardwicke was of opinion, that 5g 

the fine ſhould be ſet according to the preſent improved value, 4 | 

which is all the lord has to after; and if it was otherwiſe, 

this might open a door to defeat the lord in a great meaſure; 

bo there was a verdict for 75 l. for the plaintiff (1) ped 


N 


** 


(1) Alle v. Grant, Doug. 724. (*. 2.) 3 Car, Dig. (H. 4) 179. 
Ambroſe unf Clendon. At Guildhall, 


N chis caſe it was ruled, as in Toms v. Mytton, Hil. 13 Geo, t Thank | 1 
| ante 744. that if the debt of the petitioning creditor appeared taken for « dan- 
to be contraQted after the act of bankruptcy, it could be no lane 
5 k — | * z Vert if it is 
ground for a commiſſion; but where A. 1004. owing on after an 28 of 
imple contract before an act of bankruptcy, and one is aftet- — tes 
wards ſecretly committed, and then a bond taken ; it ſhall not greetz 
ſo far extinguiſh the ſimple contract, as to deprive the creditor. Cai. 2 — 

g petitioning for a commiſſion (1). _ | „ WG " 


0 


- 


i 
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(i) Vue Blandford & al' v. Foote, Cowp. 138. 
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Dominus Rex ver, Nunez. 5 1043 > 


N trial of an indictment for perjury in an anſwer in $cac- 8 
, the caſe made by the plaintiff was, that ſhe gave the gamers. . 
ifendant 4 note for twenty guineas, which he promiſed not to jury in denying _ 
— fuit againſt her, but to take it of à debtor of the plain- 6 
o: notwithſtanding which he had ſued her, and therefore ſhe y. 3. I g, 
Payed an ihjunftion. | The defendant denied any _ carlo the defend- 
dent. And on this denial the perjury was aſſigned, and the — 85 pag 
called as a witneſs, on the authority of Faris's caſe, proof here to en 
nt. 49. 1 Sid. 431. and The King v. Moiſe, Trin. 10 Ges. 1. OY 
= 395+ (i) But the Chief Juſtice ruled, that ſhe could not be a Burn 1nd the 
eu. temp. Hard. a6 ß. 2 Sell. Ca. p. 357. No. 308, 6. C. 


* 


8 


—— 11 


(1) Nu. R v. . Mn, 2 Burr. 1 9%½%f nn 
0 II. | | E e a 


Vol witneſs, - 
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witneſs, and relied on the caſe of Rex v. Whitins in Salk. 28 3 

5 He faid Paris's caſe was againſt Twiſden's opinion, and had not 
ob | ; been much liked ſince (2). n ur n fs. 1 5 Lis E Fo 
1 3 "qt ICE £$ £55 TYPTLIACE NPY + 64 . 

f «es F 


4.3 at 6b. #8 
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F ee enn ee | 

- (2) Rex v. Rhodes, aue 728. , caſe ſeems to have been over. 
"Bull. L. N. P. 288. But in Rex. ruled. But ſee Rex v. Eden, Al. 
V. Broug bton, poſt. 1229. Ara 34 Geo, 3. Sr4ings, at Midd. Eſpin, 


I v. Baring 4 Bar, 2251 this (t N. Pri, 47, 
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Buſh and others, Aſſignees of Jones, verſ., Gower, 
EMS n & L4G St 154 0 Yooh © ins 15m. 

vtury cannot be O a ſcire faciar on a judgment by c the defendant 
3 1 pleaded, that the warrant of attorney was given on an 
but it may be Uſurious contract. And upon demurrer it was held; that this 
brought on by was not within the ſtatute 12 fun. fl. 2. c. 16. or to be got at 
| this way; for this is no contract or aſſurauce, a ee 
(x) redditum in inuitum. The court however inclined, that it migh 
— be got at on a motion to vacate the judgment, as was done in 
_ C. B. Trin. 3 Geo. 1. Jackſon v. Moſley, where a, warrant we 
8 60 obtained from an infant. On the ſtatute ge relegigſt, who a 


7 . ˙ ee A pert er 
5 i 
4 


" ,  £+++ + reſtrained from obtaining lands. arte vel ingenis; yet à pract 
. being brought, and judgment had, there was forced to be the Du 
+... Bid of Parliament to inquire into collufion, 
= EY $a ile) 53cm Ce: ks e dee Hai race ag 
3" Ba 45 E 5 R n — 
a (i) Middleton v. Hill, c. Rest v. Bellaſys, 1 Sid. 181 


© Blix. 588. Goldjw. 128. 8, C. Vid Cotte v. Juan Crap, 727: 


Re Oe Ae us 


| e % Mar 


5 a. N 5 HE deſendant 9 May 1734, was bail on a writ of error kid to þ 
113 aming bail on and after a commiſſion obexined his eulen. On 12 Neve 
2 1735, the judgment was affirmed. And in debt upon the en —— 
party is a{ copnizance, be pleaded his diſcharge, and that the cauſe 0 | 


come in under the commiſſion: the ſtatute 7 Geo. 1. c. 31+ 0 
letting in thoſe where the payment was certain, though futur 


* 


8 * — 
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4 See e parte Tedd, 3 Will. Maſon vr Ferre, 2 Black. 1217 
. 29 Waller v. Sherlock, ib. 278. Ladin v. Barber, Term a 
A | Ex parte Creme, 1 A. 119. 86. Thempſon v. e 
e Ex parie Ma, all, 1 4th. 129. 1160. and dhe caſes there © 
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210 7 . 4 25 7 ah equen 
mung Lord ned , 2 2 
| . - | | AIST of the King, 
Sir Francis Page, Kt. +  whoſs noceſſion 

. _—_ "4 4 G 8 
dir Edmund Probyn, Kut. Juſticet. 5 See Burr — 
William Lee, ; e A ee 


John Willes, E, Attorney General. 85 
: Dudley Apa, Ehe; Solicitor. Gener > ip 1 


| as 0 St 
| | 5 
195 tam on the ſtatute of gaming it was held, Ghatithi 4 


ſendant could not be admitted to plead double, the act for ne, * 
mendment of the law excluding popular actions. And it was: 


| Born, J. R. 17. cast , 


2 


3 


; * 3 . 5 P* _ wn; +? 
(1) 8. P. Low? V. . v. Fofeer, a time to conte, 


LP. 21. in C. B. Lookup v. 4 Term Obs." 2.7» 
"eric, Barnes 365. ** 3 ge 1 
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A wo was made for the defendant to ſhew cauſe 0 there Poll 


| lait of ſerving the wife at his houſe, I moved to 2 ab- 
ue: it way . chat 7 ſervice was not x necſhr 
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ſhould not be an information againſt him. And upon an hom Os : 
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Trinity Term 9 Geo. 2.. | | 
and that this was prima facie a good ſervieę · But the wie 


making affidavit, that he was gone beyond ſea a week bef the 

| ſervice, the court held it not to be good; r — did: 

houſe is only good upon a ſuppoſition the party is there, whereas the 

now the contrary appears. | all } 

| . B f Io and 
Two} - ' Smith, qui tam, ver/, Gibſon, we 
” Abiteinent: CTAON upon the ſtatutes of 13 Ric. 2. 4 f. 15 Ri 2. =_ 
Cal. temp. Hard. A c. 3. and 2 Hen, 4. c. 11. for impleading 4. plain in inen 


55 rlalty, which was againſt the plaintiff only, and therefore the reſt 


* 


271. much 


fuller;”- * the. admiralty for a matter at land, and arreſting the two and wy 
g's re e, thirtieth part of the ſhip, which two and thirtieth part belonged ng 
44 205 to the plaintiff, whereby the ſhip was detained, and he was put * 
rt yok 1 5 on «1, cron N Betont; — 


The defendant pleaded in abatement, that there were other 
| part- owners not joined in the action, who it appeared were in- 
ijiured as well as the plaintiff, ſince the whole ſhip was detained 

| in detaining a two aud thirtieth part. 


dad per curiam, The git of this action is the ſuit in the admi- 


of the part-owners could not join; and there muſt be a H. with 
1 . ” - 3 _—__ henna > » poll w. 


— 


vs | auge wa Reynolds. 


By | 
The right ei- I CTION upon the cafe for a falſe return of a mandonus BW" 
n A. directed to the defendant as archdeacon of Nortbumpim, 70 
; * commanding him to ſwear the plaintiff into the office of church- — rk 

Gf. mp. Hard. warden of All. Saints in the town of Northampton, to which wilt = 
1222 168. 8. C. the defendant had returned that the plaintiff was not elected 1 1 
; 4 4 : an nee 2 . the wh 
| Upon Not guilty pleaded the jury find this ſpecial verdict in 
That All. Saints is an ancient pariſh and has yearly choſen two 0 
bk chu ch-wardens in Eaſſer-⁊ueel, by the vicar's nominaring ov" BW 
and the pariſhioners the other. That in Eafter-week 1734 de BW © 1 

vicar nominated Benjamin Chapman, and the pariſhioners no- 

minated the plaintiff, to be church-wardens for the year enſuing The ; 
And until others were admitted and ſworn, and that boch weie 1 he 
worn in, purſuant to ſuch election. That on Eafter aly in , 


4. : | zaun: the 

11733, a veſtry was held in the church for a new election! 
+ doo the chair, and the old church-wardens were mo wpoll fo 
and the vicar nominated Chapman to be his church · warden be Ws po 


ä 


+ - 

— - 2 » : , wy 
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nſuing year. "That the plaintiff and one Farren were can- 1 
the pari That before the election was compleated or 
I had polled, the vicar at the defire and with the conſent of 

man then 


preſent, declared the meeting to be adjourned, L 1946 ] 


and did then in fact adjourn the ſame to the next morning at 
nine, which adjournment was - cog on behalf 

by ſome of the pariſhioners. t on declaring the adjourn- 
ment, the vicar and Chapman departed ; but the plaintiff and his 
friends ſtaid, and in fact continued the poll, whereby the plain- 
tif had on that day the majority of votes. That the next morn- * 


of the plaintiff *'. 1 


ng the vicar, Chapman, and the pariſhioners im their intereſt; 


net; and in fact continued the poll, upon the cloſe of which 

Farren had the majority of votes. That the plaintiff. ſyed his 
mandamus, to which non fuit electus was returned by the'defend-" 
ant, and alſo that Farren was elected, and had been ſworn in. 
& utrum, Wc. Et fs pro quer pro quer and 12d. damages. Et 
þ pro def” pro def”. 5 3901 1 


dir Thomas Abney pro quer. The principal 5 is, in 
whom the right of adjourning veſtries reſides. If in the parſon 
alone, or in Nam and one church-warden, it is with the defend- 
nt: if in the whole pariſh, or in both church-wardens, it is 
ith the plaintiff; for then there was no adjournment, and the 
poll was regularly continued that day, and at the cloſe the plain - 
uf had the majority. 8 


By the goth canon church · wardens are to be choſen by the 
parion and pariſhioners jointly, if it may be; if not, the parſon 
names one, and the pariſhioners are to chuſe another. Accord- 
up to this the parſon has nothing to do in the election of the 
pnhoners? church-warden. But however this canon cannot con» 
troul a cuſtom, Cro. Fac. 532. 2 Noll. Abr. 287. Cro. Car. 
51. Hardr. 378. Carth, 118. This will be in effect veſting 
the whole in the parſon, who never ſummons the veſtries, that 
being the office of the church-wardens, Xs Ft 


Belle contra, 1 agree, if the right of adjourning is in both 
rk wardens, or the pariſh at large, our election of Farren 


The jury have found, that the vicar was in the chair, i. e. 
b he preſided in the aſſembly; from whence it may be natu- 
uy inferred, he had the right to adjourn. « As no caſe has yet 
hed it, conſider it on the reaſon of the thing. Would you take 
N 0 adjourning? It would be eaſier to go on with the ori- 


|. In popular aſſemblies there is a neceſſity that the 
Ee 3 pre- 
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- Where children 
are ſent as actu- 
b ally ſettled, 
their ages need 
not be ſet out. 


nually, and therefore he muſt be annually ſworn: and as the 


* church-wardens ? There is no cafe for that ; though if there wa, 
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Trinity Term 9 Gee. . 
preſiding perſon ſhould: have this power. Befides, it is found that 


the plaintiff was church-warden the year before, and was to con- 1 
tinue till another was ſworn: what occaſion therefore was there m 
tore - ſwear him, ſuppoſing him duly elected and Furren not ? and 
vübat damage is there that can ſupport this action ? Hob, 260. M 
js SO ot 2:2 et 0.1 Sf 7 [THT Jak 9481 
IL 1047] Sir T. Alney replied, Though the adjournment is pronounced Wl s. 
Cc 947 by che perſon in the chair, yet it ĩs the act of the whole aflembyy, 4 


1 Mod. 194, 236. 2 Mod. 222, The cuſtom is to chuſe an- 


jury have found damages, it is now too late to make any ob- 


0. J. The concluſion of che verdict is general, whether the 


defendant has made a falſe return, which depends on the w. fl 1. 

dity of the adjournment. This is a queſtion of great conſequence 

as to the rights of all the. pariſh and their rates, and I have heard A 

nothing to ſatisfy me that this was a regular adjournment, * 
The power muſt ariſe from the cuſtom, or common lay, Y 


Here is no cuſtom found, and I know of no bock that ſhews 
how it ſtands at common law. As to the vicar, he ſeems to 
have no ſhare in the election of the ſecond church-warden, nor to 
have any right to preſide. Is the right of adjourning in the 


this is found to be the act of one only, We muſt therefore re- 
ſort to the common right, which is in the whole afſemb), 
where all are upon an equal foot. And though there may be: 
difficulty in polling for an adjournment, yet as there is no other 


way, that muſt be taken. It would be giving the vicar too much 45 
influence, to fix it in him and his churchwarden. 100 

As to the objeCtion that the plaintiff needed not a re- ſwearing * 
it is otherwiſe, and in corporations when mayors are re-choſen, of 0 
they are always ſworn again, though there is a power to hold by t] 
over. | doub 


Cateri accord?, And the plaintiſf had judgment upon the fiſt 
argument. n . 


Between the Pariſhes of Heptonitll and. Evingdon i Tol. 


A Man and four children were ſent to Heptonftall as the Per 
| of their ſettlement. And I excepted, that the ages of i 
children were not ſet out. Sed fer curiam, That is only neces 
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where they. are ſent conſequentially t9 the father's ſenle- 
ment. order con ſumed (1). . * * Ae 1 'q E138 5 % 4 4 
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(i) Rer v. Bremen Buy. 162. Rer x. Bruliag, ih. 477. 
S, F 8, Rex Fell . 1 a ih, 8. F. r 3 a s | 
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Dominus Rex verſ. Luckup. © | f 1048 J 


HE defendant was convicted on an information upon the The penalty on. 2% 
gaming act, which ſays that he ſhall forfeit five times the uf be d ns / 


\-# 
bs 


which was thought ſufficient to deter the offenders. In the caſe 1 
of recuſancy there is no other judgment. Lutw. 159, 162. A 
5 Mod. 431. Gu. Car. 504. Co. Ent. 362. The deſendant 

_ vas diſcharged without any fine or colts, Eats 44 ons 


LS 
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Smith qui tam ver; Dynce, 


„ ER a verdict againſt the defendant for ſuing in the Coſts de incre- * 
admiralty for a matter at land, in which cafe double da- rage > __ 
mages are given; it was moved on 2 Danv. 221. that the coſts as thoſ+ given 

& increments ſnould not be doubled, But on citing Carth. 321. by the jury. 

10 Co. 116, and producing the record of the caſe of Child v. — 
bund mentioned in Caribe, where the doubling the cafts l 
ncremento was aſſigned for error, and over · ruled ; the coutt was 

of opinion, that there was no diſtinction between the coſts given 


by the jury, and thoſe given by the court, but both ought to be 


. , - ; f 5 4 
Dominus Rex verf. Davis. Y | 


HE ſtatute 10 Ann. c. 23. requires the ſheriff to deliver The check polls 
do the clerk of the pen all che poll books taken at the — 5 
election of knights of the ſhire. In the Radnorſbire elec- mutt be lodged 
ton the ſheriff ſwore a clexk, and each of the candidates had two * — _ 
aden, and five polls were taken, which were delivered to the + ; 127 55 
d., lle carried in chat only which was taken by his clerk, aa 
* original poll, and the others only checks: and inſiſted, „ » rath 


WW 4 


the act in requiring all the poll books to be lodged, meant 
| Ee 4 | only _ | 


Py of * 1 *. ” 
4 * 5 l 
* 


| only in the caſe where the poll is going on at diferent booths 
and all the rent moe poll. But the court held, 
NE ere eee ee eee 


N. B. Upon a reference to Mr. A and : 
OE oe yd nb 


L 1049) Dominys Rex verſ.. Morgan, 


cou o Old Certiorari was granted, to remove an indictment of perjury 
Bailey tor ade- from the Ol Bailey, on the part of the defendant, upon 
e ven an afhdavit that he had twice paid coſts for not going on to trial, 
Aste 549, and the Judges being gone away; which the court allowed to be 


- 
» 


fl 
p 
C 
E 
5 


bs . „ ſpecial reaſon, that diſtinguiſhed this from the common caſe, 
Pot r068. where certiorar?'s are denied. | 2 


Wigley ver, Morgan un', Ke. 
Where an r. H E queſtion was, whether an action again} an attorney, 


* is defendant 97 - : * 
he had privilege to change the uenue into Mrddleſen, as well 
—— as to lay it there when he is plaintiff. And the court held ther 10 
e was no difference. Vide Salk, 668. 2 Show, 176. 2 Lil. A 
Hardw,S Cc. Pratt. Regiſt. 370. 1 Keb. 2177. Mich. 11 Geo. 1. Townſend zul 
22 vy. Duppay (ante 610), 2 Vent. 47. The venue was changed Bl. 
n. into Midulęſex in this caſe. 3 F, relief 
Hun. . 1 — — — — Gn — powe 
3 (1) Fi Pape et ur. y. Regfearne, ſuch privilege, ſee alſo the caſe her: 
* I Burr. 2027. Where this caſe collected by Sir James Burrows, M. 
was over ruled, and it was ſettled in a note there, and Yeerdy i. 
chat an attorney defendant has no Kue, 3 Term Rep. 573. R. 4. —— 
. Holdfaſt ver/; Freeman et all. juſtice 
| Praftice. HE notice in ejectment was to appear on the efſoin 0a) words 
wo I of this term, And held ill, for it ſhopld be to appear de BW ze 
firlt day in full term, which is the appearance day. order e 
N Es 8 : i 6 to be h 
Abe | FN: treſpaſs, aſſault, and battery; the defendant juſtißed m der 1 


# — © #xxyors arreſt under proceſs. And on demurrer it was objected, — 
3 Temp. Ye though proceſs will juſtify the afſault in arreſting,” yet tu jo . 
5 50 8 battery, yon N ent ag wits . . 


* I | as =P 


8 

| Trinity Term 9 Geo. 2. 

fhewn 3 ud-Laves was Cited, and precedents, where the 
die is Notguilty to the battery, and « juſtificationas to the aſſault, | 
Co. Ent. 303. 5. The. 306. 1 Brown. 237, 238. 2 Brown, 
134, 145» 146. Hearne 48g. 2 E. 4,6. b, 2 Rall. Air. 
e 3 E 
And after time taken to advife, che. Chief Juſtice delivered 
the opinion of the court, that the plea was ill; and the plainti® 
had judgment (1). WR nj, 


— — 


W „L 


(1) Yide Tryſeet v, Carpayter, 1 II Rem 329, Ball. L. N. 
7.9. | | G : 


— 


Dominas Rex verſe Jenkins, 0% 


18 juſtices made an order, reciting that the defendant wy jutices 
had been charged with being the father of a baſtard child, cannot acquit' s 
and that upon examination into the matter they were of opinion dk 2 
ke was vol o, and da. therefore adjudge that he be acquitted Cat. fr 
thereof, « F | _ Harndw. 3 
And the court upon conſideration were all of opinion, that the Foley, . 
juſtices had gone too far; for their whole authority is under 18 8. C. : 
El, c. 3. whereby they are only impowered to take order for the 
relief of the pariſh, and puniſhment of the offender ; hut have no 
| power to acquit the party, or convict him finally : which ap- 
pears likewiſe from their proceedings being in Eng/i/b, where 


they are not required to ſet out the evidence, or ſhew a ſummons. 0 2 
; The ſeſſions indeed on 3 Car. 1. c. 4+ $ 15+ may make a final „„ 
order ; and after a man is diſcharged by one ſeſſions, a ſubſ : 


quent ſeſhons cannot take it up again, as was held Mich. 13 Geo. 6. 
1. Rex v. Tenant, And te, greatly 'inconvenient, the "IN 
jukiees ſhould have ſuch a power; becauſe. the pariſh cannot | 
ꝓpeal: the defendant: indeed may, not by virtue of expreſs. __ 
! vords, but in conſequence. of the clauſe about giving ſecurity to 
Lee the order of ſeſſions, if the party does not ſubmit to the = 
oder of two juſtices. And though a man may hereby be liable 
o de harrafſed in being carried before ſeveral juſtices, that is a 
(ls evil than the other: and beſides, this. court is open, if any 
ling ſhould be done to the manifeſt oppreſſion of the party, The 
o 
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6a 


ot the power of H E ſeſſons of Monmouthſbire made an order, reciting 
e 7 a_ tw, that Ablard and Evans had complained, that they had ] 
| Caf. Temp. ſerxed as conſtables; of, Chep/lorw a year, and that, deut for A 
Hardw. 269. = perſons were returned by the homage to the ſteward, he had ap. d; 
* pointed no new ones; and therefore they prayed to be diſcharged, 00 
150. aL 3 whereupon it is ordered that the defendants be appointed in their fer 
ſtead. 4 ͥ— — — — th 
And upon conſidering the ſtatute 13 & 14 Car. 2. c. 12, : 
5 which only impowers the ſeſſions to appoint conſtables, until the 
Lord ſhall hold a court; this order was quaſhed, becauſe it 
; Was in the disjunctive, for a year, or until others were choſen, K 
Beſides, there was no adjudication that the others had ſerved a 
| year, | 25 
en nad: 2 a lo fa Shim £5543, (3 % # 
Bios 5 Po OT . 5d, 1 
Ii) It appears: from this re- to take the oath of office befor, day 
C port that there were two other” . 78. 5 Mod. 13 1. But the upo 
+ +. , exceptions, 1. That it was not court gave no opinion upon tele fo 
. ſaid that the perſons thus ap- objections but quaſhed the orcer TY 


= "© <7. poi 
1 . oe, 2. That no: particular Hawk, P. C. c. 10. /. 49. f. 193 
= Juſtice is appointed for them 1, + | 


' a 4388. 


* » " 4 1 
* - 
4 * - 


F 1051 ] 21. | Cooper verſ. Le Blane, At Guildhall, 


Where a man HE. defendant was ſued as indorſor of a note. Andi 
has owned is . was proved, that a -diſcounter ſent the note to the de- 
— Ffendant, who looked on it, and ſaid it was his hand, and the not 
ſhall not ſet up (which had ſome months to run) would be paid when due. Ile 

| # defence of for-|Qhjef Juſtice refuſed to let the deſendant in to ſhew foren . 
, $209 00" Ainilitude of hands (1), ſince it would tend to deſtroy all neg? 
An. 295. S. C. tiation of notes and bills. But he ſeemed inelined io allow 
of actual forgery, if the deſendant could have ſhewn it (i). 

| which he could not. And the plaintiff obtained a verdict. 


* TOS 1 — 
* E mortgage 7 
* 4 


4A 


3 2 (1) Bill, E. V F. 23. 9256, and the authorities — 
* (2) Jennings v. Fauler, ante the note are contre” to this 


* 


* — * * I - ae _ * 1 ok "I 1 * VERS! 7 5 * ** & + * 4 
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Barker vsr/. Sir Wolſton Dixie. 


N caſe for a malicious proſecution of an indictment for fe- 
lony, the jury found for the plaintiff, and gave 5/5. damages. 
And upon motion for a new trial on account of the ſmallneſa of 
damages, the court held there could be no new trial on that ac - 
count: for this was not à falſe verdict, as finding- for the de- 


And new trials came in the room only of attaints, as a more ex- 
peditious and eaſy remedy.” S ank os 1 2 


* 


Kynaſton verſ the Mayor, Aldermen and Aſſiſtants | of... 
Shrewſbury. | TIER IT! 


man it was returned, that at an afſembly held ſurh a 
diy the plaintiff was for being abſent three years removed. And 
upon a traverſe of every part of the return, a ſpecial verdict was 
ſound as to ſome points which are not neceſſary to be ſtated, in 
23 much as 10 opinion was given upon any but one, which was 
this, The removal was not upon a charter day, ſo a ſummons 
of an aſſembly was neceſſary : the mayor gave orders for a ſum- 


believing that one of the aldermen was out of ſummons, ne- 
pleted to give him notice, though he had a houſe and family 
in the town, and accordingly returned him out of ſummons. 


not 2 regular aſſembly, for every member ſhould be ſummoned ; 


has been ſo often ſertled, that it is not now to be made a queſ- 
von. And by the ſame reaſon that the omitting to ſummons 
one man may be excuſed, the omiſſion of a greater number may 
be pailed over. 95 5 


Whereupon a rule was pronounced for a peremptory manda- 
. And the plaintiff prepared to enter up a judgment for his 
3 _ when ir was found, that at the trial there was 
m onuthon of damages, and conſequently there could be no 
Judgment for coſts. L — wg Soo . 


3 


(1) Fide Sir Chrifopher Auſgrave v. Nevinſor, ante 384. 
Ta 


iT} 


A 
. 


fendant would be, and would ſubject them to an attaint; whereas 
they having found rightly for the plaintiff, no attaint would lie. 2 


TO eee to reſtore th plaintiff to the office of alder- 


No new trial far © 
ſmallneſs of da 


mages. 
Andr. 361. u. 


a. I, C. 
Salk: 647 


. 2 
Sf}; 


* 
? 


If ane adl 
be omitted to be 
ſummoned to a 


corporate 
dly, the act is 
void (1). 


271. 


» * 1 3 
% _ 4 * Ae . * 
2 A 4 * * * —— —__ N 1 
"NY — — Wu - * * 
'# E' 44% > * _ * 


Ante 435, 3% 


Viner yol. 14. 


Pp» 583. . 4 


Caf, Temp, 


mons of all the members, but the ſerjeant being informed and Hardw. 247, 


2 Barn, B. R. 
94. S. C. 


3 
Anar. 171, 360, * 
Ib, 


8. C. S. P. 
5. 
396, 


( 1052 ] 


Aud upon this part of the cafe the court was of opinion, it was 25 


and he has a right to debate as well as vote. And this point 7.74 : 


| 


" nog)  &Tiivity Term 9 Geo. 2 


5 Web To fopply this defect the court was moved for a writ of in. ar 
mages are given, dower were cited,” where damages not being the git of the ac. 


"his cannot n tion, the want of them may be ſupplied by writ of inquiry. 
To this it was anſwered, and reſolved by the e that * an 


= are given rule laid down in Cheyney's caſe, 10 Co. is right, that where the op 
| pojulgmentcaa jury are charged with a matter for which an attaint will lie if ta 
— 2 1 they give a falſe verdict, it can never be ſupplied by writ of in- vel 
waiver of them duixy, but muſt be by venire faciar de nous, and ſo is Salk. 205, ; 
by the Plain- 5 1 18. | | | 

ut fer it right. © | 6 Ry ed 
| N By the ſtatute 9 Ann. c. 20. this traverſe is given in the room 2 

| w 2 ol an action for a falſe return: and as there it cannot be ſaid the 

TI; . damages are collateral, ſo neither can it here; for they are ( 
we aflefſed upon conſequent upon the iſſue, and as much within the charge of the _ 
_— q 222 Ban 
. No one can doubt, but that if in an action for a falſe re- 18; 
| would be ſubje& turn damages had not been given, they could not be ſupplied by Ts 
w an ation" a writ of inquiry. All the caſes of replevins upon the ſtatute 17 the 
fra kulſereturn. Car. 2. c. J. are in point as to that. 1 Sid. 380, 10. 2 ve 
8 1 Vent. 40. 2 Keb. 408. Tucker v. Stevens in C. B. Trin. B. | 
6 Geo. 1. Here it ought to be by the ſame jury, and there is no 105! 
2 diflerence between a ſpecial and a general verdict. The plain · S. C 
tiff's counſel will therefore conſider what to do, or pray. m 
2 And a writ of error being then depending in Parliament, it was na 
| not thought adviſable to pray a venire facias de nova, but to con- to co 
ſider * form of a judgment to be entered up, in order to ceedi 
carry to the Lords, And the judgment that was entered was, Hart 
5 It is conſidered by the court, that the return is not ſufficient Lord 
in law to bar or preclude the ſaid Corbet Kynafton from being court 
_ & yeſtored to the ſaid place or office of one of the aldermen of as 


* the ſaid town, and that the ſaid return for the reaſons afore- 
. « ſaid be diſallowed and quaſhed,”. 


And thereupon the cauſe was argued at the bar of the Houſe 
of Lords, where no opinion was given upon the points of the 
ſpecial verdict, but a judgment pronounced for remitting the te. 

L 1953 J cord to B. R. who were directed to award a venire facias de m. 
| There were three Judges-preſent, C. J. Willes, J. Denton, Wis 
B. Themp/on, to whom two queſtions were put. 


t. Whether there being no damages, any judgment could be 
entered. To which they anſwered that there could not ; 
declared that no waiver or remiltit of damages below could 
ſer this right, for then there would be nothing to give] i 


tor, the entry being only a judgment for damages and ot 


br a. K 


F © SD & 


be. 
nd 
re 
ent 
ts, 
d 


— 


1 


Trinity Term 9 Geo. 2. | 
by rule for him for whom 


and the peremptory mandamus 
judgment is given, which are 


- 


* a 4 
9 


1 


. voxds of the ſtati te. . 


The ſecond queſtion put to the Judges was, whether as no 


s are given, 


the plaintiffs in error would not be ſubject to 
an action, which would be à double vexation. - As to this their 


opinion was, that an action might be brought, the ſtatute only 


verſe, 


raking it away in caſe damages are given upon trying the tra- 


The judgment was reverſed, and a venire facias de novo ditect- 
ed to de awarded by B. R. (2). = 4 I's, [+ 4 7 | 


— 


(2) Vide Hafwell v. Chalie, poſt. 
1124. Parker v. Wells, 1 Conte: 
Bank, Law. 166. 1 Term Rep. 
183, Lickbarrow 'v. Maſon, 5 
Term Rep. 367. In which caſes 
the Houſe of Lords have directed 
a venire de nous to be awarded by 


J. R. In Street v. Hophinſen, poſt. 


1055. Caſ. Temp. Hard. 345. 
S. C. which was a writ of error 
from the Common Pleas, the court 
of King's Bench were of opinion 
that theycould not award a wenire 
ies for that would be for B. R. 
to continue and transfer the pro- 
ceedings into their court. But in 
Harwood v. Gaodright, Cowp. 91. 
Lord 2 3 „ that the 
court of J. R. have power 10 
award ſuch a venire in à writ of 


— 


did award it, as alſo ' in Bent v. 
Baker, 3 Term Rep. 37. See alſo 


Sutton v. Johnſton, 1 Term 


528. and the caſes collected 
note (5). . InJrevor v. Wall, B. 


K. refuſed to award ſuch a writ 


upon the ground: that the-pro- 
ceedings upon which error was 
brought originated in en inferior 
court, I Term Rep. 151, But in 
Davis v. Pieree, 2 Term Rep. 125. 
where a bill of exceptions had 
been tendered in the court of 
Great Seſſions in Wales; and the 


proceedings were removed by writ 


of error into J. R. that court be- 
ing of opinion that the bill was 
properly tendered, awarded a ve- 
nire de novo into the next Lg 
county. $147 43 1x 28W 


4 * 8 ate.) 


in Grant v. Ju, Doxg. 722. they . 
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| Philip Lord Hardwicke, - Chief Juſtice, 
Sir Francis Page, Kum. 
n 
'- John Willes, Z. l Attorney Genera. 
Dudley Ryder, E/; Solicitor General. oF 
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| * * 1 
1 
un hi Smalt itmi 
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Tuber mu de N N attachment was moved for againſt a witneſs, for not at- 
a tending, being ſubpcenaed, _ having a ſhilling left, 
warrant an at- But it appearing not to be perſonal ſervice, the court held it 
—— not ſufficient to warrant a proceeding criminally againſt him (1) 
Fol. 3150, Whetherit would do in an action, they would not declare. It 
| was alſo ſaid, that though a ſhilling is what is conſtantly given 
with a ſubpena, yet if the witneſs comes far, there ought to be 
tender of reaſonable charges, ; 


6 


— * .. tC OY 


C | E Wakefeld's caſe, Caſ. Temp. Hardw. 313. S. P. 


9 ü c Cock verſ. Wortham. 


| 1 1 was held, that in an action brought by a ſather ſor 4 
Doe maſter . 4. flowering his daughter, per quod he loſt her ſervice; ® 

„daughter might be examined as a witneſs for the plaintiff (i 
Ante 414, 595» 944- | 


1 A ** ll tht. — r — PI a —— — 


(7) Tullidge v. Wade, 3 Will. 18. S. P. Bat ſhe mult not ine 
evidence a promiſe of marriage, I. 


« 8 * 1 
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Michaelnas Term 10 Seal. 
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his Wit. 


As to the principal judgment, the onff doubt was, whether 
25 the defendant in error had concluded with a prayer that the 
judgment be affirmed, the court could give the proper judgment, T, 
which was, that the plaintiffs be barred of, their writ-of errar. % 

But the court held, that they were not bound by the prayer of un 
improper judgment, and therefore. pronounced the rule, that tie 
plaintiff in error ſhould be barrdſdſmmme. 


- s 14261 
A Fs * * © © . as as 


| Mit; 4445 7% MISS. 13} 200% | %* M43 
And as to the award of execution, , they were af opinion it was There can no 
wrong, and that not being in the ſame court, they could not ve faciar de 
award a venire facias de novo (1): and this being a diſtinct judg- 5 
ment, might de reverſed without affecting the other. And it 
was reverſed accordingly. The caſes cited upon the firſt point 


avere Show. 50. Carth. 369, 370. Lutw, 1386. 2 Lev. 58. 

cit. A Ard on the ſecond point, 1 Roll. Al, 863. 1 Inf. 127. 

d 1 . 372. Cattle v. Andrews, Hil. 5 W. & M. rot. 826. 

1) = 3. R. Crumb. D 511 nor fem MY 4 a bw 

wen rr Fa N — ar K . ; 1 n 705 a 

be (1) Aue 105 2. and the eaſes cited in the note contra.” - | 
„Beit way, L 7 ORR 


T HE cauſe was tried by proviſo, and the planitiff nonſuited. There mußt be 
1 But that nonſuit was ſet afide, for want of a rule being 2 
wo in the office, the form of which is, Fiat niß prius per pro= I Ys 4 
. querens fecerit defaltam,,. And this was agreed to be the old 4 
Paltice, but generally diſcontinued. © Stiles aud Lilly's Regiſters ** © 
were cited, and the nonſuĩt ſet aſide oe, WS | 1 > IE 


N . 
— — © 2 » 4 
p 4 1 - , " hy 
— * * a. is. 7 9 » tio. 1 
— _ ——— 9 


a v. Willimate, 1 Bar- this rule any time before the trial. 
. R. 18. acc. But it is King v. Pippet, 1 Term Rep. 695. 
if the defendant obtaln 2 a 


/ 


; : 
” e ; , - 
Street ven, Hopkinſon et al * 
o #7 1 « | 4 ® a * 
4 7 . *? } | p 4 a> 92 - 4s 24h ek dd 4+ 93 8 $5 vp £4} bs : 


* 


**. 
= 
2 
94 


„ 81 N 


: * 9 31 
* : 
, td * 8 0 8 
: 


 Thruſtout, on the demiſe of Turtier, v#}. Grey et af, Ii. 
Nay proceedings | leſſor of the plaintiff claimed as tenant for life: and 0 
in ejectment, N * o . n 
2 an affidavit of his death, it was moved that all proceedings might 


(3 Z.4-)bk4- into the common rule. 


Ar 

2 02d, 

| XN attorney delivered his bill, and after his death applics » 
of an attorney . tion was made to tax it, and above a fixth part was ftruck 


: it was moved that the executrix might pay the coſts ! but WWpinio: 
| the court held ſhe ſhould not, —_— words of the act 1 Gr. 2. 160 
5 | c. 23. 22. impoſe them upon the attorney or ſolicitor only, and 
3 the executrix is not to blame, if ſhe ſtands upon his bill, or make 
'H diut one from his books (1). Ms Yo b <font 4 


— * 8 —— — 


oy 


' _ * 81 8 —— * 2 | „ . con 
| (1) Dutton v. Agate, Say-L. of Coffs, 327. S: P. The 
| | | . = | | 
1 Middleton et ux' verſe Croſt. | brot] 
4 ot the juriC- N prohibition the plaintiff declares, that by the ſtatute 7 C. co. 
1 diQtion of the V. 3. c. 35. a penalty of 10 J. is inflited on every man who prope 
= fp cru orci without licence or banns, notwithſtandi ch he a, th 
6 marriages. his wife had been cited into the ſpiritual court, for being mat ly, be. 
1 © Bern. B. R. ried before eight in the morning, without licence or banns, coc on lan 
2 Kely. 148, trary to the canon, which fixes the time to be between eight and 
* 2 Atk. 660, twelve, and requires a licence or 'banns: that they are lay pet. ley u 
Me. $7: ſons, not bound by the canon, and therefore pray a 9 "the 
1 1 The defendant as to the contempt pleads Not guilty, and for dent 
295. conſultation demurs. e : | 
4 4 Vin; Abr, | 1 * | 
B 38 And after ſeveral arguments at bar, the Chief Juſtice this ten 
| 5 delivered the reſolution of the court. IEA 


= lord Hardwicke, In this caſe three que tions have been H te 
| 18᷑. Whether by the canons of 1603. lay perſons are pun: 


. * . DU WS "= Ws - 9 
A OR 2 he ak. ** N Yea, , ' 
_ N K 1 * \ 


* | n 2 . ; 2 i | 6-4 ky . * 
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croceed for a clandeſtine marriage. And, 3. Suppoling they 


1010. . 


her the laity are within the words of thoſe canons. 2. Whether 
ere was a proper authority to bind the laity, if the words do 


And as to the queſtion, whether the words take them in : 
boſe which any way relate to this matter are the 62d, 101ſt, 
02d, 103d, and 164th canons : in the four firſt of which there 


ate only to marriages under void or irregular licences, which 
not this caſe : and therefore upon this point we are all of 
nion, that lay perſons are not within the words of the canons 
1603, | | | ' ; ' 


The next point is, whether the makers of thoſe-canons had a 
wer to bind the laity. They were made by the biſhops and 
gy in convocation afſembled, by virtue of the King's writ, 
| confirmed by his charter under the great ſeal. 


The general opinion has been, that theſe having never been 
zived or confirmed in Parliament, cannot bind the laity. And 
brother Veigbt in his argument ſeemed to admit it, by put- 


kt counſe] who argned on that fide did not give it up, it may 
proper to ſettle it: and we are all of opinion, that proprio 
re, the canons of 1603. do not bind the laity; I ſay proprio 
re, becauſe ſome of them are only declaratory of the ancient 


on law, 


hey who look into Spelmar's collection, will find much mat- 
n the ancient councils, that may ſerve for illuſtration and 
ment; but as thoſe were often mixed aſſemblies, compoſed 


de ſound as to the merits of the queſtion, whether the laity 


ide only h N | 6 4 | 6 75 
ithe K. way thereſore is, to conſider this queſtion 


s here, but is the work, and has the conſent of the 
Kr realm: and ſoit is declared in the Parliament 


clandeſtine marriage. 2. Tf not : | whether by the canon 8 
5 received the ſpiritual court has a juriſdiction to 


As to the firſt of theſe, two things are conſiderable, 1. Whes | 


no words that affect the parties contracting: indeed in the ' 
04th there are words relating to the married perſons; but they 


x the caſe upon the foot of the old canon law: but as the 


nobility, legantine authority, and papal uſurpation, little 


ot the ancient conſtitution, No new law can be 


Ff "Roll 


* 4 
- 
2 * 
= g 
. = 
6 
a . 
- , | 
0 


are a juriſdiction either way, whether that juriſdiction is taken 7057] 
way by the act of Parliament, which has inflicted the penalty = 
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Roll 4 Hen. 5. p. 2. 19. 19. 12 G. 74. 4 Hf. 1. For they 
repreſenting the whole realm, every man is by repreſentation ; 

party. In the making of canons, the Royal aſſent is all the 

ſhare that the Legiflature has in them: for the Lords and Com 

f 1058 J mons are excluded, and not repreſented. It was faid in 
dieed by Dr. Andrews, that even in Parliament there was not ar 


actual repreſentation of all orders and degrees of men, there be F 
ing more ſubjects who do not vote in the election, than who do 3 
But that does not make it eeaſe to be a repreſentation: it w J 
impoſſible that all could join in the election, and therefore o tl 
5 conſtitution has fixed it in the more worthy, who have a righ to 
to bind the reſt. The learned Doctor indeed advanced a notion be 
that the parſon repreſents the pariſh : but how can that be, wher 
we all know the parſon is not elected by them? The writ i 
convecari facias totum clerum, and the premonition is, that arch tal 
. deacons and deans ſhall come in perſon, and the reſt by thei tin 
4 Iaſt. 322. repreſentatives. . Theſe ſhew plainly, that the clergy only ſet 
called, and that the proctors are choſen to repreſent the cle ta 
only. Hence ariſes the diſtinction between canons made in ar An 
_ cient councils confirmed by the empire after it became Chriſtiu the, 
and thoſe made here. The Emperpr, according to Jufin lays 
and the Digeſt, had a legiilative power; and when they receit abri. 
his confirmation, they had their full authority. But that is nott 
caſe here: the crown has not the full legiſlative power, and it I 
therefore rightly ſaid in Salk. 673. The King's conſent w butt 
canon in re eccigſigſtica makes it a law to bind the clergy, but Powe 
the laity : and no one can ſay, that the conſent of the people 'utes 
included in the Royal confirmation. | * 
Another argument is, that by our conſtitution taxes and 2 ' (aid 
lavs are co-extenſive: the Parliament lay taxes on all the pe thong] 
ple; but the clergy never pretended to tax any but themſchꝗ t abr 
And it ſeems very abſurd, that when they cannot raiſe moni tlis au 
upon the laity, they ſhould ſtill have it in their power to en i bin, 
new laws, whereby their liberty and property may be affectec 
co1 
In all the acts ſince the reformation for confirming forms Wi de pri, 
prayer, and other eccleſiaſtical conſtitutions, vc gy dere! 
| that the clergy in convocation were only conſidefed as the f * h 
iN pounders of them. It was ſaid, that this did not give being * cergy, 
= them as laws, to bind the laity, but was only to enforce _ 
S | the addition of civil penalties. But that is not the only wi, The : 
Un | though it is one. e true uſe of theſe conſirmations in Pp ke dif 
13 ment was the extenſion of them over the laity, who * W te 
| otherwiſe not be bound. It has been ſaid, that at hou * C. 
=. ſhould bind in re ecclefiaſtica : but this proves a great des ener. 
TE much. There are many things of an = 20 
= 
3 . 
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which no canon tan touch, as the caſe of tithes, the degrees of 
conſanguinity, and the operation of adminiſtrations : and if this 

ment would hold, they might overturn the common law as 
to the heirſhip of lands, and the divifion of perſonal eſtates, 
which would never be endured. Theſe are matters that have 
always been regulated by the legiſlature, witneſs the ſtatutes of 
32 Hen. 8. c. 28. 21 Hen. 8. c. 5. and 22 & 23 Car. 2. e. 10. 
If they were thought to have power in theſe matters, how came 
the biſhops, at the time of making the ſtatute of Merton, c. g. 
to apply for a declaration touching the legitimacy of children 
born before lawful marriage ? | 


As to the caſe cited from 1 Vl. br. gog. I. 5. that bona no- 
tabilia were by a canon ſettled at 5 /. in King James the Firſt's 
time, In the firſt place it is a miſtake, for there were canons 
ſet it at that, long before even Perkins, who 5 489. notwith- 
ſtanding eſtimates them at 40s. Rolle himſelf adds a dubitatur. 
And after all, what is this more than a regulation of fees amongſt 
themſelves ? 8 Co. 135. a. is a report of the ſame caſe, and he 
ſays nothing of this; ſo that at moſt it is but a looſe ſaying in an 

ent, , 


ln the ſtatute law there is nothing expreſs upon this point; 
but there are ſtrong implications. The 25 Hen. B. c. 19. im- 
powers eommiſſioners to inſpect the canons : and in Rafal 's ſta- 
tutes there are ſeveral acts ſubſequent for that purpoſe, And it 
is obſervable, that the ſtatute of 25 Hen. 8. begins with the 
ſubmiſſion of the clergy in verbo ſacerdotii; and though nothing 
s ſaid as to the perſons to be bound, yet it appears the clergy 
thoght it proper to take along with them the conſent of the laity, 
to abrogate and alter canons ; and every body muſt ſee, that if 
this authority had been executed, the ſyſtem would have derived 

ts binding force from the grantors. | 


| come next to conſider the judicial authorities. The firſt is 
de prior of Leed's caſe, 20 Hen. 6. 12. l. Brooke Ordinary 1. 
where it is expreſsly laid down, that the ordinary has power to 
male holidays, faſting days, and conſtitutions provincial, de tyer 


t clergy, mes nemy de lyer le temporalty. 


The next caſe Mich. 24 Ed. 4+ 44. B. where though there is 

difference in opinion upon the power of the convocation, 
F 4 to the point now in queſtion it is agreed on both ſides, 
* Co. 32. b. Cawdrie's caſe, my Lord Cale lays it down, that 
Feneral conſent of the whole realm canons may be made or 


Ffa | | In 
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In Me. 755. Phd. 43. 2 Co. 37. the queſtion propoſed 


is, whether the deprivation of the puritan miniſters was lawful; 
and the Judges ſaid it was, becauſe the King had delegated them 


GN 


full power, as he might. 
That a parliamenta y confirmation is neceſſary, ſee Curtb. 
485. Salke 134. And I have ſeen two manuſcript reports of 
[ 1060 ] that caſe in Carthew, by my Lord Raymond and Chief Juſtice l 
"YI both of which agree with the report. | 0 
| In Med. Cf. 188. in a ſuit for not coming to church, Hal pe 
ſays, if you have a canon before 1603. it may bind: and in it 
Davis's caſe, Mich. 5 Geo. 1. In Go B, King C. J. laid it down or 
8 as a prevailing opinion, that che canons of 1603, did not bind the 
3 ö | 5 | | cre 
Having thus conſidered the caſes which warrant our opinion, ap] 
. let us now take notice of the three caſes relied on againſt it. gs 
The firſt is in Me. 781. a very extraordinary caſe, and no 1 
precedent, for there both were clerks: and though it is laid inſt 
down pretty ſtrongly, as if a biſhop could bind his dioceſe; jet they 
it is not ſaid, that he could bind the laity therein, , * 
The ſecond caſe is Vaughan 327, and what he fays there is WW ct 
f certainly right, that a /awf/ canon is the law of the kingdom, as ſhall 
well as an act of Parliament. But does he define what is a law- * 
ful canon, or that it will bind the laity without their conſent? inde 
On the contrary in the very next paragraph he ſpeaks of a canon 
as warranted by act of Parliament. 7. 
And as to the caſe in 2 Vent. 41. where Vaughan fays, Though . 
no canons are confirmed by Parliament, yet they are the laws Fiery 
which govern in eccleſiaſtical affairs: I obſerve that was only 2 nic 
diftum upon a motion, and was at the time expreſsly contra- * 
dicted by J. Tyrrell, who holds that the King and Convocation 0 
without the Parliament cannot make any canons, which Ber 
Upon this ſtate therefore of the authorities on each fide of the 2 
ueſtion, it is _ to ſee which preponderate z the three laſt re- "Rr 
olve all into the ſingle opinion of C. J. Vaughan, to which! wy. 
poſe all the reſt, and lay it down as our conſiderate opinion, dat n 
the canons of 1603. do not prepris vigore bind the laity. But 1 
The ſecond point I propoſed to conſider was, whether laying jrſdi 


aide: the canons of 1603, the ſpiritual court has any jun 
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under the former canon law received and allowed, to proceed 
zgainſt the plaintiffs for a clandeſtine marriage. And we 
are all of opinion, that in this reſpect their juriſdiction is well 
founded, PR | Eb - cpa 


It has been already proved, that the received canons bind the 
hity; and this appears by our ſtatute law, 25 H. 8. c. 21. in 
the preamble, and 35 N. 8. c. 16. which continues the force of 
canons accuſtomed and uſed! and here reſts the eccleſiaſtical 
power. My Lord Hale in a manuſcript I have ſeen of his, ſays 
it was firſt introduced by external power and diſcipline allowed 
or tacitly ſubmitted to, which introduced it as a cuſtom: it 
therefore only remains to inquire, whether the canons againſt 
clandeſtine marriages have been received or not. In the De- 
cretal, lib, 4. tit. 3. c. 3. is one, which was adopted here, as 


communicentur. 


It was ſaid that in the books at Lambeth there are innumerable 
inſtances of ſuch proceedings; and I believe there are, but as 
they have paſſed /ub filentio, let us rather look out for a judicial 


held, that if any marry without banns or licence,* they are 
citable for it into the eccleſiaſtical court, and no prohi th ion 
ſhall go, | | 


indeed is not to be imagined, that ſo great an evil as clandeſtine 
marriages was unpuniſhable in the parties, till the ſtatute 
W. 3. inflicted the penalty of 10/. upon the huſband, 


And this brings me to the third and laſt point 1 propoſed to 
conſider, which is, whether the ſtatute of 7 & 8 V. 3. has by 
e that penalty, taken away the juriſdiction of the ſpiri- 
tual court. ö | 


Before I conſider this I would make two obſervations: 1. 
That though this was for but a ſhort time at firſt, yet it is con- 
tnued by ſubſequent laws, the 8 & 9g V. 3. c. 19. and the 
5 Ann, c. 19. 5 36. for ninety-ſix years. 2. That the penalty 
only upon the man, ſo that as to the woman ſhe indiſputably 
at remains ſubject to the eccleſiaſtical juriſdiction. | 


But we are all of opinion, that as to the man too the juriſ- 
101 was not taken away, In 2 Vent. 41. it is held, that their 
Juridition was not taken away by the conventicle act. 80 in 
Lev. 222. Sir T. Jener 13 . as to teaching ſchool, Inded in 


deciſion, and I have one; it is in Sir V. Jones 257. where it is 
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This caſe therefore is in point, and uncontradicted. And 
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Carth. 464. there was a prohibition, upon the maxim, TP 
nemo bis 2 5 in ny} et eadem e that to be ſurg 
is a ſtrong objection, if the lty, and the ſuit in the ſpiritual 
court, were eo nomine, and the intent the fame. vis 


But this is a fort of middle caſe, where the penalty is no 
given as the puniſhment for the offence, but only to ſecure the 
payment of the ſtamp duty, ' For it is introduced by the words, 
and for the better collefing, &c. It is therefore a proceeding gi. 
verſo intuitu, as upon the ſtatute of Articuli Ceri. 


This is ſtronger. than the caſes of fathers and mothers of bal. 
tards on 18 Elia. c. 3. where there is a puniſhment for the act 
of lewdneſs, and yet the ſpiritual court proceeds hand in hand 


for incontinence, 


Here one juriſdiftion puniſhes for the criminal act itſelf, and 
the other for an intended fraud upon the revenue. : 


The rubrick ordaing the publication of banns, and that is 
confirmed by 1 Elia. c. 2. f 16. and the act of uniformity 13 & 
14 Car. 2. c. 4. the conſequence of which is, that the rubric 
binds the laity. | : 


And upon this a new point may ariſe, whether ſuppoſing the 
ſtatute was a repeal of the ancient juriſdiction; * it can abro- 
te it, where it is confirmed by Parliament. Now every bod 
ws, a new penalty is no repeal of a former, without 
words of repeal : without theſe, both may ſtand, and the laſt be 
. conlidered only as a further penalty. 


" _ There is nothing of that in this ſtatute, and therefore we may 
warrantably determine, that the 7 & 8 V. 3. has not abrogated 
the ancient juriſdiction in the caſe of a clandeſtine marriage. 


I have thus largely gone through the ſeveral queſtions which 
have ariſen in this caſe, that as we are all ſenſible, the evil of 
clandeſtine marriages is a growing one, it may be clearly under, 
ſtood, upon what foot the remedy ſtands. 


And upon the whole we are of opinion, that there ought 
to go a conſultation as to all the points of the ſuit below but one: 
which is the hour at which the marriage is alleged to have been 
had. Now as the confining marriages to be between eight * 
twelve in the morning, is only a regulation introduced by thi 
canons of 1603, which we have determined do not bind in 
| caſe; it is of conſequence, that the ſpiritual court be reite 
from making that apy ground of their proceedings; in et 
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bell therefore the prohibition muſt ſtand, and a conſultation 0 
After pronouncing this judgment, the plaintiff in the prohi- Il he plaintiff in 
bition moved for cofts, having prevailed in one point, and the 


the time of the firſt motion, according to ſeveral determinations: . 
and this laſt was acquieſced in, if the court ſhould be of opi- 1 1063 J 
nion for coſts; as to which it was ſaid that the hour was not Ante 82. * © 
the git of the proceedings in the ſpiritual court, but only a cir- N 
cumſtance amongſt others to prove it a clandeſtine marriage: 

and that it would be very hard, that they who had prevailed 

upon the merits, ſhould pay coſts. Sed per curiam, The words 

of the act are not to he got over, which give coſts to the plain- 

tif, if he obtains any judgment: and this matter was under con- 
ſderation in the Houſe of Lords in Dr. Bentley's caſe, where 

the prohibition ſtood as to ſome articles, and there went a con- Ante 913. 
ſultation for the reſt : to be ſure it will be conſidered in the guan- 

tum, but we cannot deny coſts, | 


However no rule was made for coſts, it being objected, that 
the huſband died before judgment, and the 8 & 9g . 3. c. 11. 
{ 7. not extending to this caſe, which was a ſuit by huſband and 
viſe, who are but one perſon, and conſequently his death abates 
the ſuit. As to which point (being of ſome nicety) the court / B. Mich. 
ordered it to be ſpoke to; but I never heard of it afterwards, ** t 


and believe the parties agreed to waive any further proceedings — the — | 

zunſt the wife in the ſpiritual court, and ſhe to drop her pre- — 

trabons to coſts; | comes Lg tp 

tte fatute $ & 9 WIL 3. e. .de . 
i probibitien, And. 57. e 


—_ 


(1) Malton v. Acllam, S. P. in matter in iſſue, and a conſultation 
CB. where a verdict was found awarded for the reſt. Barnes, 138, 
ſr the defendant as to part of the 


Barnes verſ. Peterſon, 


N ejectment was brought for lands in Nerfolb, and inter Amen | 
A alia for five acres of Alder Carr: and it hs an to be — — 
En but upon the certificate of Norfolk men from the 5 Com. Dig. 

| Wt it is a term well known there, and ſignifies the ſame 6h. . %, 
| Wetum, which is mentioned by Lord Cale, and means land Dy 
md with alders; the I it well enough, alluding > 
f 4 | 
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Ante 71. the caſe of Lord Kildare and Fiſher, where it was held to lie for 1 

CE mountain in Ireland; and Lee J. ſaid, that in Yorkſhire it ig com. q 

mon to bring ejectment for cattle gates. a 

F 10 4 ; 887 i 

* .4....+ 4. + Blackwood verſ. the South-ſea Company. 

Ivis no objeRtion PON. error from C. B. it was objected, that the return f 
to proceeding on was not ſigned by C. J. Eyre; and therefore it was moved 
error that u to ſtay the proceedings, the conſtant practice being, for the 
ihnen — the Chief Juſtice to ſet his hand under the anſwer on the back of 
Chief Juſtice. the writ, Sed per curiam, At common law it was not required 
7 2 "1 "Ma that officers ſhould fign returns; and the ſtatute of York makes 

Yelv. 34. it neceſſary only for ſheriffs: and though this may be matter of 4 

Salk. 192. irregularity in C. B. we can take no notice of it, but muſt pro- top 

. 1064 J ceed upon the record, which is indorſed reſbonfio Roberti Eyre * 

Po3. 1080, . mil itis capitalis juſtictarii infranominati, which for any thing we ch 

3 know to the contrary. may be the hand- writing of the Chief 7 

Juſtice. The writ requires the record to be ſent ſub ſegillo, which Ho 

is never practiſed, The judgment was affirmed, foli 

N an 


Savage verſ. Dent. 


Leaving beer in HE leſſee of a publick houſe took another, and remored 
eee Tony = his goods and family, but left beer in the cellar, And 


_ © gh there being rent in arrear, the landlord ſealed a leaſe as on 3 
Bull. L. N. P. vacant poſſeſſion, delivered an ejectment, and ſigned judgment; U 
97 8, CM. which was ſet aſide, the leſſee ſtill continuing in poſſeſſion. And g 
| a Caſe was mentioned, where leaving hay in a barn at Hedi 
Was held to be keeping poſſeſſion. It further appeared in thus 8 
4 12 caſe, that the attorney for the plaintiff knew whither the leſſe 1 
a removed, and might have ſerved him perſanally, which is not | 
| | neceſſary to be done upon the premiſſes (1). And in the cal —_m— 
of renting ground, to whieh there is no houſe or barn, if it i A 
| known where the tenant lives, he muſt be ſerved. 1 be 
— Mr Ro * fs the l 
p (1) Jones on the demiſe of Griffiths v. March, 4 Term Rep. 464... — 
Honeycomb ex demiff* Halpen et' ux ver. Waldron et Jl * 
BY -* In Middleſex, , ſequer 
62 | , | kde 
Regitring an HE defendant claimed under a leaſe made in 173% — 1 
dite went is not Lord Grandiſin, which was ſoon aſter mortgaged, na of the 
= regittring the 1731, ſold out and out to the defendant, The ongin chred 
* | it, and the de tos, 
was not regiſtred, but the firſt mortgage of it, and ine 0 8 


7 


* 


— 
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ant's purchaſe were. And it not being a leaſe at a rack rent, the 7 Aun. c. a0. 
ion was, whether this was a regiſtry within the meaning 288 
of 7 Ann. c. 20. And the Chief Juſtice held it not fo be 
{cient ; for the act ſays, the deed under which the pa 
claims, with the witneſſes names, ſhall be regiſtred ; and of this 
a ſubſequent purchaſer can have no notice by the bare regiſtry'of 
the aſſignment, and it is alſo required that the original be pro- 
duced to the officer. | {res try Wh 1 


' Wickham verſe Hobart. [ 1065 J 


though ſervant 
turn his writ, upon affidavit that the defendant was A t a Peer has ng 


menial ſervant of the lord Say and Scale, and that my lord had 2 of Pare 
caimed him upon his being arreſted, upon which he had dif- Caf. temp. fas. 
charged him. But it appearing to the court, that the defend- 348. 8. &. 

ant was an attorney, and that it was a ſtanding order of the 4 Bac. Abr. 29% 
Hoyſe of Lords, 24 March 1696, that no common attorney W 

ſolicitor, though employed by a Peer, ſhall have privilege ; Wo 
coprt refuſed te motion, and ordered the ſheriff to return his 
writ, ; | 


12 ſheriff of Midllie moved to diſcharge a rule to te- A 


Boyfield ver/. Brown. At Guildhall, 


2 the execution of a writ of inquiry before the Chief Ne, 
Juſtice, it appeared that the defendant was an inſurer to freight it is a. 
200, upon corn (1), the value of which was 217 J. that the wat low 

corn was ſo damaged in the voyage, that it ſold only for 671. 

and the freight came to 80/, And upon this the queſtion was, 

whether as the freight, which the plaintiff was obliged to * 

exceeded the ſalvage; this was a8. 5 te es 6 


And for the plaintiff it was inſiſted, that he ought not to be | 
in a worſe condition, than if his corn had gone to S bottom of waer Y 
the ſea: for then he would have had no freight to pay, and now 80 0 

that the voyage has been performed, whereby the freight is be- 

come due, he has a right to apply the ſalvage to diſcharge that. 


r 


, 


(1) In the year 1749, ſub- ral, or the ſhip be ſtranded 
vent to this determination, and in Maſen v. Shurray, Sittings 
Londen underwriters intro- after Hil. Term 1780. Park on 
rl memorandum at the foot. Mar. In/ur. 115. a loſs ſimilar to 
their policy by which it is de- the preſent was held to be a par- 
— that “corn, fiſh, ſalt, fruit, tial one, and to come within 
Mo and ſeed are warranted that exception. Vids alſo Batlie 

" from average, unleſs gene- v. Modigliani, ibid. 117. I: 


It was proved to be the uſage, where the ſalvage exceeds the 

freight, to deduQ the freight out of the ſalvage and make up the 

For the defendant it was inſiſted, that as his inſurance was 

upon the corn, and the whole did not periſh ; he ought in making 

up the loſs to deduct the ſalvage: but no inſtance could be ſhewn 

on either ſide of an adjuſtment, where the freight exceeded the 
ſalvage. | | 

© * | The Chief Juſtice was of ppinion, that within the reaſon of 

deducting the freight when the ſalvage exceeds it, the plaintif 

Was in this caſe, wherein it fell ſhort, intitled to have it con- 

ſidered as a total loſs. And the jury found for the plaintiff ac. 


1066 3 Dominus Rex verſ. Morgan. At Guildhall, 
22. Geo. 1. e. Jo tn w tare bom en iy re of 15 en 


was laid to have been taken by virtue of 12 Geo, 1. c. 29. 
ich was a temporary law for five years, and after continued 


Between the Pariſhes of St. Nicholas and St. Peter in 
| Ipſwich, 


7 ele I PON a ſpecial order of ſeſſions, it was ſtated, that Jane 
. U e in 1706, was put apprentice in 84, Petr: for fo 
1 * years by indenture; and that he lived there, and ſerved the 
Burr, Set. Cz. time; but in as much as he was not bound for ſeven yeart, # 
2nd Set. Ca. 5 Elia. c. 4. requires, the ſeſſions adjudge it no ſettlement. | 


17 50. vol. 2. | 
| pan And the 41ſt ſection of that ſtatute was inſiſted on, to ſupport 
Caf. temp. Hara, the order: which declares; . That all indentures, covenants, 


323. 8. C. © bargains, of or for the having or taking any a prentice, other- 
« wiſe to be made or taken, than is by that ature og 
* ſhall be clearly void in law to all intents and purpoſes. 


one of the former regulations is, that the binding ſhall be for 


ſeven 


Michaelmas Term 10 Geo. 2. 


leren years. And the caſe of Cureden and Laland was relied 
on Paſ. 4 Geo. 2. where the apprenticeſhip, was for ſeven years, 
but the indentures never ſtampt; and held to be no ſettlement, . 
Ante 903. bo 1 


But notwithſtanding this, the court was of opinion, here was 
a ſettlement ; and quaſhed the order. It appears that between 
the 26th and 41ſt ſections, there are many regulations, what 
ſort of perſons {hall take apprentices, and what not; which are 
never regarded. And it would be of miſchievous conſequence 
now, to refer this laſt ſeQion back to all the reſt. They ſaid 
the word wid muſt be conſtrued vaidable; as on the ftatute 
Wm, 2. Init ipſo jure fit nullus, it is yet a diſcontinuance. 
Hob. 166. And on 23 H. 6. c. 10. you muſt plead ſpecially, | 
and cannot avoid a bail bond on an eff faftum. Here the in- [ 1067 J 
denture has had its effect, and neither maſter nor ſervant have 
taken advantage of the objection: and as to the caſe of Cureden 
nd Laland on 8 Ann. c. 9. ſect. 43. there were words prohi- t 
biting the giving the indenture in evidence; and admitting im- Rex 'v. Halber, 


proper evidence is always a ground. to quaſh (1). _ NN 


And it was ſaid to be a vulgar error, to think the 13 U 14 
Car, 2. c. 12. was the firſt act about ſettlements; for in Rafal s 


ages Wh Hen. y. 
Eduard the Sixth's time, there were laws to that purpoſe. 25 Hen. © the 


— 


(1) The court, in eſtabliſhing it not only ſays that the inden- — 
tte diſtinction between theſe caſes tures ſhall be void, but adds, | 
uſo relied upon the words in the * and not available in any court ” 
39 ſect. of the ſtat. where ſpeak- or place, or to any purpoſe what 
ng of the duty not being paid, ſoever.“ 


Dominus Rex worſ: Eyre. In Cane. 


WO /gnificavits were quaſhed, being only ſaid to be in a 

a cauſe which came by appeal concerning à matter merely capicade. 

tual: for per Lord Talbot, we are not to lend our aſſiſtance, 

where it appears clearly they have juriſdiCtion ; and are not 

o truſt them to determine what is a matter merely ſpiritual. It 

o more than ſaying, it is within their juriſdiction, which is 

wet endured. In Fowler's caſe in Salk. 293. it was in eaufis 
mum eccieafljcorum, and held not ſufficient (1), 


———— 


— ———_——_g — — — 


M N 2 
Ale . Na Wan, 2 Lu. ken 817. 2 Buw's | 
Y 


ſtatutes it appears, that ſo long age as 27 H. 8. c. 25. and in 12 Rig. 3. 6 9. 


Excamminicats | 


n 


© 


þ 


William Lee, Ef; 


— 


\ K. If an attach- 
ment goes abſo- 
lutely where 
contemptuous 
words are ſworn 
only by one 
witne 


Salk. 84. 


put it in the power of one hardy man, to hinder another of un 
opportunity of defending himſelf, before he was reſtrained © 
his liberty. . | . 


Certiorari to O14 


Ante 549- 383. 
917+ 1049 · 


Philip Lord Hardwicke, Chief Fuflice. there 


1,4 er Term nt A 

. 10 Georgii 2 Regis. In B. R. hic 

Sir Francis Page, Kr. | 
Sir Edmund Probyn, Knt. nue, 


Dudley Ryder, E,; Attorney General. | 
John Strange, E/; Solicitor General. 


'S. * — — — — 


North ver/. Wiggins. | « Wh 
Fo 7 
T H E defendant on ſervice of the proceſs abuſed the office 2 
and ſpoke contemptuous words of the court. And on 


motion for an attachment at once, it was doubted, whether 
when ſuch words are ſworn by one perſon only, the rule ſhould 
be abſolute, or only to ſhew cauſe: the rule in Chancery we. 
quiring two affidavits, to deprive the party of the benefit o 
ſhewing cauſe. But in this caſe there being a ſupplemental affd:- 
vit, the point was flot determined (1). However the Chief Juſtice 
ſaid, he ſhould be unwilling to eſtabliſh a practice that would 


* — 


— 4 A 


(i) Vide Rex v. Kendrick, Say. Rep. 114- 


Dominus Rex ver, Webb. 


"A Certiorari was granted to the Old Bai in perjury ad 
FA antiam defendentis, on an affidavit that the proſecutor 
attorney was under-ſheriff of Middleſex, and attended the gta 


jury on finding the bill, 


8 5 oy _ —_ py * 5 * 
. * . 


Hilary Term 10 Geo. 2, EI 06g 


Nominus Rex ver/. Inhabitantes de Glaſſenby, in Con Cum- 


Aa eaves of a writ of noctanter, where the jury No cofts upon a 


found 17/. damages, the queſtion was, whether the + mh —— 


ecutor could have coſts; he inſiſted that by the ſtatute of 455. mare fall, 


cher coſts are given in all caſes where damages are recovered, 
On the contrary it was ſaid, this was a criminal proceeding, in 
which the inhabitants could recover no coſts. if they are acquit- 


ted. That coſts are a penalty, and the acts given them to be Carth. 230. 242. | 
taken ſtrictly, Salk, 205, And of this opiniou was the court, Lutw. 241. 133. 


there being no inſtance of coſts being given on theſe proceedings, 
where the inhabitants are brought in collaterally, on the jury's 
finding that the malefactors are unknown. 


Harris ver/. Bernard. 


TS plaintiff in an action againſt the ſheriff, deſcribed a A bill of Middle 

bill of Middleſex as the precept of the Ling: and on nul ſer is well de. 
til record, it was objected, that it ought to be ſet out as the {bed 27 the 
** , * precept of th 
the award of the court. | | e 


£ contra it was inſiſted, that in every latitat it is ſet out with, 
Whereas We lately commanded our ſheriff:” And in 2 Saund. 
52. 151, it is ſet out in this manner. Et per curiam, Judgment 
qued perfecit recordum. 


F Ty Oo” 


Dominus Rex werſ. Robins, 
Were for a new trial on behalf of the defendant A corporator 


under a bare au- 


e of mayor of Tintagel, the queſtion on which the defend- ir, oe 
A tie turned was, whether the former mayor had a right to — . 


ume two eliſors to return a jury, if the town- clerk, who might dhe vſage, under 
dominate one, was abſent 1 refuſed. The ſecond eliſor — e 
nunated by the mayor was called as a witneſs, to prove the cuſ- Bull L. N. F. 
en; and it was objected to his competency, that he having 9% 8. C. 
under ſuch a. nomination, was liable to an information, | 
ud therefore could not be examined. And Mr. Baron Thomp< 
wo tried the cauſe in Cornwal, rejected him. It was now 
ored for a new trial, for that the objection went only to his 
qa and 2 Rell. Abr. 68 55 pl. 3. was cited, where 4. B. and 
vere ſeyerally indicted for perjury in proving a bond, and 
to be witneſſes for tach other. 2 Lev. 231. 236. ; 
/ 2 Sid. 


* # 6 # a + 
: 


in an information in the nature of a quo warrante for the who has ated © 


* a . 
= _ e ä * 
© 4 * e 
. * * * 
8 


f Les 050 Hilary Term to Geo. 2. 


5 281d. 109. Salk. 69. (1). Et per curiam, The boundaries 
between N hens the credit, and what to the competency 

are very nice, and the latter carried too far: in this cafe he v 
but an officer for the day, whoſe power has long ſince been x 
an end, Tt was a bare authority, and not an intereſt : and no. 
thing is more common, than to examine former mayors 23 to 
the right, though there is no limitation to informations (2). We 
| think this goes only to his credit, and therg ought to be a ner 

trial on payment of coſts. 


Ii) Fe vide Gill. Law of Evid. exerciſe of any office or franchife 
ged. 135. The opinion of 4Þ#>w# in any city, borough, or town cor. 

J i Walton v. Shelley, 1 Term 2 Whether exhibited with 
* and Rex v. Fletcher, leave of the court, or by bis N 

ante 633. | ty Attorney General, or other officer 

(2) But ſee Rex v. Dickin, 4 of the crown in behalf of his Ma 
Term Rep. 282. And now by jeſty, arelimited to fix years from 


32 Geo. 3. c. 58. informations in the day on which thedefendantwy 
the nature of quo warranto for the admitted and ſworn into ſuchoſſce. 


r PEE! Wn ON 2 
* 
— 


1 Micor 2% The Mayor and Jurats of Haſtings, 


3 A fine certain | 3 OD , | , 
| ANDAMUS to admit the plaintiff to his freedom, in 
| alleged 

- neem. ru 2 alleged, that the BAS Bo fs 
Cl temp. Hard. freeman born in the town after his father's admiſſion, had z 
353+ 362. J. C. Tight to his freedom, paying a reaſonable fine: and ifſue being 
5 joined upon the cuſtom, the proof was of a conſtant payment 
of 6s. 8d. And it being obj that this was proof of : 
fine certain, whereas it was laid to be a reaſonable fine, which 
they conſtrued an uncertain fine ; the Chief Juſtice ſaved it to 

the defendants, 


Jos 4 


And upon great debate in court, the pofiea was ordered to the 
. plaintiff: the . being well enough, kes fine does 
not ex vi termini import an uncertain fine; and if it may be a- 
plied either way, it is well enough laid. In caſes of a certail 
demand the legal deſcription has been by the word rationabilit, 
Thus with reſpect to aids, which by W/m. 1. c. 36. are fixed 
nat a ſum certain, for knight ſervice lands ſo much, and ſo muck 
for ſocage lands; the writ in the Regiſter 87. a. is ral 
auxilium. So at common law the wife was intitled to a third part 
of the goods of the huſband, and yet the writ is de - 

parte bonorum. F. N. B. 122. J. And though in Cs. Eu. 
646. an uncertain fine is called rationabilis denarior” ſumma; fei 
there is a meaſure to go by, the value of the land: but bete 
no fuch thing to eſtimate it by, or to found an opinion what i 
| reaſonable or not. Franchiſes are all of equal value; and there- 
fore reaſonable in this caſe rhuſt be certain, there being — 

that can vary it and be reaſonable, and what is reaſonable 
be determined by what is uſually paid. 


1 wy 


Eaſter Term 
10 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief uftce 
Sir Francis Page, Knt. MAD —_— 
Sir Edmund Probyn, Kat. | Fuſlices. — | 


| Dudley Ryder, Efq; Attorney General. 
John Strange, Ef; Solicitor General. 
Lord. Hardwicke being Lord Chancellor as well as 


Chief Juſtice of B. R. came into court 29 April, 
took the oaths, and heard my motion. 


Between the Pariſhes of Stoke-Prior and The Inhabitants of the 
Manor of Grafton. 


Poor perſon was removed to Grafton : and on appeal it ue houſerinan 
was ſtated to be an extraparochial place, formerly a ſcat extraparochial 
of the Earl of Shrew/bury, conſiſting of a capital meſſuage and Rees norcon- 
three lodges in the park, but ſince converted into five houſes Burr. Bet, Ca, 
nd farms: and the ſeſſions adjudge it a ville, that ought to 39% and el 
maintain its own poor. This was moved to be quaſhed, upon ui. a. — — ' 
the authority of tne caſe of Denham v. Dalham, Hil. 8 Geo, 2+ No. 152. 8. C. 
ind a rule was made to ſhew cauſe, 5 FO 


Afterwards, bir of favite, the rule was made ab- 
ſalute, this not appearing to have the reputation of a ville, 


| 


Praftice, 11 were granted for perjury on the trial 


7 

1 = * 
— 9 8 
** 


- 


Eaſter Term 10 Geo. 2. 


Dominus Rex werſ. Green. 


Dominus Rex verſ. Roper. 


* 


of an information for a conſpiracy; and all the parties pro- 

ſecuted agreeing, the court on conſent arreſted the judgment on 

the conſpiracy, and quaſhed the two other informations. uad 

. .  wota, for it has not been uſual ſo to do, whereby ſuch proſecu- p1( 
tions are ſtifled, and the Attorney General never grants a nale 

proſequi in ſuch caſes, though by conſent. ; 


Saltern verſ. Wynne. 


not to pay coſts | tor upon bond: and after affirmance, moved on the act 


of error brought for amendment of the law, to pay principal, intereſt and coſts, 
by him _ a It was inſiſted, that as he came for a favour to ſave the penalty, 


| 4 on it was but equitable he ſhould pay the coſts in error which he 


— qd the had put the plaintiff to; for if the plaintiff had taken execution, 
* Hard. equity would never puniſh him for taking thoſe expences out of 
67.8.C. the penalty: and the caſe of Merril v. Jocelyn, Trin, 13 Am, | 
inn, 400 . R. was cited for that purpoſe. 


z Lev. 7 . | | | levoſi 
Carth. 28 1. ns E p 

Comb. 223. E contra were cited Baynham v. Matthews, Trin. 4 Geo. 2. ring 
4 Mod. 244 where an executor diſcontinued without coſts, and Siſney v. Ne- 
OS ho. 9nd vinſon, Paſch. 12 Geo, 1. Upon the authority of which caſe, 
1 the court determined, that as by law the executor was not to 
pay coſts upon a writ of error (1), a court of law could not di- 

— * ind rect them to be taxed, though there was a penalty. Or 

| 8 TIA 8 * Va. 

(1) It is otherwiſe where the caſes where he would be liable bene 

original judgment is conditionally to coſts in the original action. 4s 

udren 


de Bonis propriis. Cajwell v. Nor- Williams & a v. Riley in Can 
man, ante 957. and indeed in all Scacc. 1 H. Black, 306. 


Caſwall verſ. Martin. 


; | | 
2 N H E latitat left out the words de placito tranſeraſſeni. 
Sa Common bail was filed by the plaintiff; a declaration 
Cat. temp. Hard, left in the office, which the defendant took out, and then moved 
369-3.C. to ſtay the proceedings. And upon ſhewing cauſe, Strong? im 


liſted, that the error in the proceſs was cured by the appear 


1nd cited Salt. 95. and the caſe of Widdrington v. Charlton, - 
where in an appeal of murder it was ſo held. 80 Paſch.'g Ge. | 
2. Morgan v. Luckup, there was no Engliſh notice under the 48e 794 
proceſs, and yet taking the declaration out of the office was ( 2073 J 
held to cure it. Whereupon the rule to ſtay proceedings | 


diſcharged (1). ; 
0 Wright & al' v. Miller, M. and fee Marquand v. Mayor &c. of 


wo 


21 Geo. 3. Tidd's Prac. of K. B. 98. Boflon. Barnes 416. 


+ 


Mendapace verſ. Humphreys. 


1 aſſize day at Winton was on Wedneſday : and on the A countermand 
Monday night before, the notice of trial Was counter- „ 
manded to the agent in London. And the court held, it did not che aflizes. 
ſave coſts; and that being given in town, it ſhould be four days; © r 
f to the attorney in the country, two days would be ſufficient, nas 


Vid ante 849. 14 Geo. 2. c. 17. 


The Caſe of the Coroner of Weſtminſter. 


E returned an inquiſition, finding a feb de ſe, non compor. Coroner not 
And it was moved, that he might be obliged to return the »bliged to re- 
poſitions z but the court refuſed to make any ſuch rule, there nn 
ring nothing depending before them, to make it neceflary, 


May ver /. May. 
On o Trial at Bar before Page, Probyn and Lee, Juſficrn. 


Va queſtion upon the plaintiff's legitimacy, he produced the Day book firm 
general regiſter of the pariſh, wherein he was entered as the whence the re- 
u of his father and mother, in the ſame manner. as lawful Pars AER 
utren are entered: this regiſter the clerk ſaid, was a book evidence to con- 
which the entries were made once in three months, out of ge. 3 
day-book, wherein the entries are made immediately after TE 
Phys > legitimacy (15 
ering, or next morning. 15 


Lo encounter this, the defendants aſked him if any notice was 
ken of baſtards; and he ſaid, their method was, to add B. B. 
ch ſtood for Baſe Bern. And then they offered the day-book, 
u whence the other entry was poſted, in which B. B. was in- 


) Bull, L. N. P. 247. Gil. Low of Evid. g eds 76. 
Vox. I, 247. Gs of 3 ed. 76. - 


mes Eaſter Term 10 Geo, 2. 


ſerted; and inſiſted, that it was the original entry. And thi 
being oppoſed, the opinion of the court was taken. Page Juſtice 


was for allowing it to be read; but the other two Judges were - 
F . againſt it, ſaying, the other was the. only regiſter, and there 
| could not be two regiſters in one pariſh. So the book was f 
jected. | Pye 4 
[ 1074 ] Dominus Rex verſ. Sutton. 
Having coining E was convicted at Northampton aſſizes, for unlawful 
prog is inet having in his cuſtody and poſſeſſion two iron ſtamps, vii 
4G wks: Hard. intent to impreſs the ſcepters on ſixpences, and to colour an \ 
370. S. C. more paſs them off for half guineas. And Lord Hardwicke, who tri 
el, glack. him, having ſome doubt whether the bare having them in li < 
Rep. $07. 822. Cuſtody, without ſhewing Me uſed them, or did ſome act to pr 
. + Hawk. F. C. cure them, was indictable; directed a certiorari to be brough $ 
nt ſe. 66. And after it had been twice argued, the court was of opini 
I». ſet. 75 that it was well enough: for coining was the prerogative of $ 
p- 103. crown at common law: that this could not be a caſual har 
them innocently, or coming to him as executor z becauſe it D 
laid, and found, that he had them with an intent to imprel 
3 Inst. 18. ſays, the perſon may be impriſoned, in whoſe cuſt Je 
ſuch inſtruments are found; and ſhall he be impriſoned for wi 
5 is not indictable? Lading wool is lawful, but if it be with "4 
3 Intent to tranſport it, that makes it an offence: here the inte 
is the offence; and the having in his cuſtody, an act that is! 
evidence of that intent. We muſt not be too nice in theſe 
dictments, which Lord Hale in Hift..P. C. 193. complains! x 
the courts. The de fendant was fined 6s. 8d. to ſtand in | 
pillory at Charihg-ereſe and ſuffer ſix months impriſonment, 1,,00/, 
until his ine pal * Ng | Nn 0 
Wd = der to 
5 | bf inſiſ 
*. 2 u in [ 
4: a [yl 8 
=, 
id notl 
ve 1 
1 
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"Trinney Ferm 


*r0 Georgii 2 Regis. In B. R. 24 
| T i — Zett. 
Sir William Lee, Knt. Chief Justice. 


Sir Francis Page, Knt. . 
Sir Edmund Probyn, Knt. . Jſicer. 
Sir William Chapple, Kt. 
Dudley Ryder, ii; Attorney General. 2 
John Strange, E/q; Solicitor Generali 4 


£ 


— —_— 


— * 


Wharton verſ. Richardſon, Vid'. 


Scire facias was brought againſt the defendant as admini- Scire fac. ugain 
ſtratrix of her huſband, on a judgment againſt him for 2 
zool. and after two nichils returned, a ſeire fieri inquiry was wir en a Judg> 


. Thu 
bien out, and the defendant attended the execution of it, in n 


bt inſiſting, that the award of execution on the formef writs 2 Lay 

u in point of law an evidence of aſſets, a devaſiavit was found ates zu the 
b 1,171. 18“. 14, In Hil. 8 Ges. 2. ſhe appeared to the fen award of es 
p=: inquiry, ay: plene adminiſtrauit, and traverſed the d. Jnr oe 
avi, And notice of trial being given and cou itermanded, dence of - | 
Fu nothing further done upon it; ſhe in Mich, 10 Geo. 2. moved ab (I. Bus 


Fever the courts on mationg will "fer aſide the sed of excedtion; and at defendant 
bad Raym, 591. Contra per Gould J. * 


—— 7 y e * * - 


\ Sas —— 


— — — a * — * 1 


(2) Vid Mitford v. Cerdauell- 
5H. 1198. EE DS OS Lon 2 
G xg 2 plead; 


* 


. 


. 


Y Vi Earl v. Hiriton, ante 
1 


1 - 8 2 ef + 7 2 


er to lay the ſtate of the aſſets before the jury; but the plain - two nichils . 


hare the award of execution ſet aſide, and to be admitted to ny uy = 1] 


comes in time. Otherwiſe if he acquicſce upwards of two years (2). 1 Wilf,13$» & Oy". 


} 
: 
: 
x 
. 
1 
[ 


= \ 
1 

1 - 

1 
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upon motion, and not put the party to an audita querela : and 
the ſtate of the veal aſſets was proved to be 1304 which the 


— The court was greatly inclined to reſieve her: but 

* =, conſideration of her ** re and tlie ſexeral A 
ſteps taken ſubſequent to the awar execution; they thought 

ſhe came too late, and for that reaſon only, refuſed to in- _ 


* 


1 FRETS : 
Stone, vr. Atwoll. | u n 
Ifan infaat ve- DT 12 Geo. 2. 4. 29. if the defendant does not 'file common — 


2 bail in time, the plaintiff may do it for kim: in this caſe 
2 the defendant was an infant, eee. no guardian by 

68 may do whom to appear: and the coutt made a rule, that the plaintiff 
un. could name a guardian for him, if he ' refuſed to do it l- 


— 


ſelf (1). 
a (1) Shipman v. Stephens, S. P. Gladmas v. Bateman, Hanns g. 
in C. B. 2 #7 


50. Vide alſo Aer v. Cade, 15. 413. 


Domiaus Rex wry. The Inhabitants of Bedall in Yorkſhire. 


| AN order was made upon one Mor, as the putative father 
Warned AA of two baſtards born of the body of Elizabeth the wife d 
dged, the Richard Sharpleſ; : in which it is ſtated, that for ſeven years be- 
Sen at fore, the huſband had had no acceſs to her, the having new 
"6x. %. feen or heard of him all that time, and not knowing whether be 
AER. was alive or dead; which the jufies judge to be tn, 
Aud . . e. chat Moor is the father of them, and im to provide 

Kate 923. 940. cordingly. , 


Upon appeal to the ſeſſions, the caſe is ſtated with ſome 

aan: that in 1728, ſhe was married to Sharpleſs, then 3 ſo! 

8 dier in Mullins troop, in a barn, by a perſon not in the 120 
D of a clergyman : that there had been no acceſs for ſeren e. 
2 but it appearing by a certificate from the commiſſary gener? 
. office, 7th April 1737, and from the evidence of Simon Cin 


one Richard Shargl:fs, who he was told was formerly in 
raters baggy, OE . 25 2 private gentleman in the 
third troop of horſe guards from 25 June 1733, to 23 February 
1736, though Clarkfor: faid he could not take upon him to fear 
hat it was the fame Richard we pr ah nn, to be married as 
ioreſaid: upon this fuppoſition of the huſband's being alive, the 
ſeſions were of opinion, the children were not baitards, and re- 
verſes the order of the two juſtices. 

And now upon debate (the Chief Juſtice abſent} the order of 
{eons was quaſhed, and the order of two juſtices confirmed = 
ſor it being ſtated in both orders, that there was no acceſs, ac- 
cording to the caſe of Pendret v. Pendret, Hit. 5 Geo. 2. ante 
925. it was immaterial whether the huſband was alive or not: 
but if it was material, here is no evidence ta prove it, the iden- 
tay not being {worn to; or if it was, yet the evidence of his L 1077 J 
being alive was improper to have been received, and even the 
warriage itſelf doubtful. 


Robinfon un', &c. verſe Niccolls. 


HE plaintiff brought debt upon a jndgment, where the — 
money recovered was under 104. but by the addition of 3 
colts exceeded it: and he held the defendant to bail, and bail bind the court 
n put in above. Then the defendant mored on the authority en — 
i Gammage v. Watkin, Pap. 7 Geo. 2. that common bail ſhould Andr. xs. 8. & 
te accepted, and Mr, Solicitor General pra quer agreed it to be Au g75, and 
tte rule; but inſiſted that by actually putting in bail, the de- = nn 
kulant was too late in the application: and cited Laſerre v. 
Jdnſin, Hil. 13 Geo. 1. ante 745. where on error an executor 
pre bail, which he needed not to have done, and the court te- 
lle to vacate the recogniſance. | 
ut in this caſe the court ordered common bail; for the plain- 
ho was an attorney, ought not to have marked his pro- 
db ſor bail, and therefore ſhould not take advantage of his own ' 


BEAT KA 


Dominus Rex verſ. The Inhabitants of Butley in Suffolk. 


HE queſtion in this caſe was, whether renting a wind-mill Renting 33 
* 14. per annum gained a ſettlement; it having been de- 1. a ſerrln. 
ea, that a water-mill did. Salk. 536. It was ſaid, thoſe 8 


* 107. and 8e . 
ed. 1750, vol. 1. p. 403+ Ne. 330. 8. C. Ga. temp. Hard. 391. Auch 3. 8. 


Gg3 | are 


Trinity Term 10. Geo. 2. _ 1076: 


ads 
. i 


1097 | Trinity Term 10 Geo. 2 


* vrit of inquiry could not be found: and a rule was made for 1 


- 
— 


der recovery the property veſted in the captain, the plain 


. 5 Burton verſ. Fitzgerald. At Guildhall. 


reign almiralcy corn for Spain. The defendant pleaded, 3 : 


—_— — 8. E the commitment book appeared to have been taxed, Vids ante 


| 2 * He could not ſay the goods were his, 


. 

- bet” * 4 

Y % - = 7 
* 


are always habitable, but the others often are not. Sed ger cv, 
riam, It is the ſame as if he had rented land of that value. And 
H. 8 Geo. 1. Rex v. St. Mary in Guilford, ante 502. it wa 
a mill generally, and held a ſettlement, And ſo it was in this 
caſe (1): | | | 


. 


_ » 2 5 = "DKP. of — 


r ”_ S 


(1) The pauper lived in a cot- pariſh. Yide the other reports of 
tage which he rented in the ſame this caſe, | 


Bean ver/. Elton. 


1 A Writ of inquiry was executed in Trin. 1728, and coſt 
quiry, @c. or- | taxed upon it, but no final judgment entered up. And 
dered to be made now there being occaſion to prove the debt in Chancery, the 
former. 

N. B. No cauſe new writ of inquiry and inquiſition, according to the ſheriff 
was ſhewmn notes, and that the maſter ſhould indorſe the coſts, which by 


Andr. 
141. 833 · (1) 


— 


— 


(1) 1 Vent. 92, 93. 2 Kely.106, Darby v. Gold, poſt. 12 
Dayrelt v. Bridge, Barnes 14- 


[ 122% ] Adams verſ. Broughton, 


4 in NH E plaintiff recovered in trover againſt the captain, f 
 Trover veſts the yarn conſigned to him. The captain obtaining an 1 
+ 44 a junction, on ſhewing the goods were delivered to the defencank 
Andr. 18. 8. C. the plaintiff brought an action againſt him, and held him to d 


Kew. 58. b S. P. And the court diſcharged him on common bail, for by the fo 


In tag, having damages in lieu thereof, and therefore in this action! 


. — 


e of a fo: CTION on a charter- party, to go to Calair, and take 


— - 49 AIM was unfit for the voyage, being rotten, and ore 


to be read = did not load her. And iſſue being joined upon the ex- 
action on rhe / : 
_ Eharter-party» he ſhip, om ſeveral witcles cxammeny the er 


Trinity Term 10 Geo: 2, 


to give in evidence a proceeding in the admiralty court at Calais, 
whereby commiſſioners were appointed to ſurvey the ſhip, upon 
whoſe report there was a ſentence of condemnation; It was 
objected, that this being a contract under ſeal on land here, the 
admiralty there had no juriſdiction, and conſequently. their ſen- 
tence void. It appeared that the plaintiff intervened in the ſuit, 
and had an inſpector of his own nomination put into the com- 
miſion, And it was.infiſted by me and others, that faith was 
to be given to theſe proceedings; and we are not to ſuppoſe, that 
the ſame boundaries between courts ſubſiſt there as here: and on 
inſurances nothing is commoner than to read proteſts in foreign 
admiralties. But the Chief Juſtice refuſed · to let it be read, this 
being a contract under ſeal at land, in which caſe according to 
our law the admiralty has no juriſdictio nn. 


© 


6 _—_ >. 9 — — — — _ — WE —_ 11 


Michaelmas Term 
11 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Juice. 

Sir Francis Page, Kut. ‚ | 
Sir Edmund Probyn, Kat. Juſticet. 
Sir William Chapple, Xt. 

Dudley Ryder, E/%⁵; Attorney General. 
John Strange, E/q; Sokcitor General. 


— — — — — | — — Juſtic 
this y 
; Turner vrſ. Warren. 7 
* In action by the 1 E plaintiff brought his action for 2001. as the loſer df ws 
EP ng, ſo much by gaming. And the queſtion was, upon 9 
1 Ann. c. 14. which gives an action of debt at any time within 
Andr. 70. S. C. three months againſt the winner, whether the defendant could 
_— be held to ſpecial bail; the defendant's counſel comparing it 
I5* to the caſe of actions upon penal ſtatutes, where no bail is eve! 1 
required. f 
But the court held, there ought to be ſpecial bail in this caſe, Tl 
which is at the ſuit of the party grieved, and wherein the de- Ad up 
fendant is a debtor to the plaintiff, And the clauſe is to be con. Wa... 
ſidered as remedial. And therefore upon conſideration, 
talking with the other Judges, ſpegial bail was ordered. 
[ 1080 } Hamelton verſ. Style. 
Wilks ver/. Eames, 
Of the cofts upon P ON conſideration of the jury act, 3 Geo. 2. 6 25: 6 16, 


a ſpecial jury. © which ſays that the party applying for a ſpecial jury ' 
2 b 4 the coſts of ſtriking the fam; the core bald, tht * 


Michaelmas Term 11, Geo, 2. 10 

eiii goes, on that, fide, which, moved for the ſpecial jury, the See Hullock on 

2 Y allowance to 2 ſpecial Jury, 5 ll the. 1 Caſts $33- | 
"_ * 


i . «4 „ 5 : 
except what attend the aQual ſtriking, ſhould be taxed and al: 
loved againſt the lohng party, ; 


Skipp werſe Hocke. 
PON error e C. B. it appeared, that the placita was of 'B. R. will net 
Ofab. and Quinden Hilar? before Mr. J. Denton, Mr. J. Judicially take 
Cn and Mr. I. Forteſcue Aland, and for the reſt of the term the Judge __ 


before Sir John Willes and his brethren, And upon a certiorari d. 
for the writ of inquiry, it was returned Te/e Philip Lord Hard- Adr. 75. S. G. 


ö 
| 


"TT W_TE 


cally take notice of it, and. Lord Hp 


—_— 


1 
| 
| 
| 
| 
| 


Cart ver/ Marſh. 


2 aroſe between the parties upon croſs petitions ex- An appeal lie- 


hibited to the archdeacon of Bedford and commiſſary of the out ſerting up 


libop of Lincoln, for leave to erect a monument againſt a pier church. 


5 n Durflable church, to the memory of their reſpective anceſtors, And. 69. 8. G. | 
e- And upon allegations given on both ſides, Marſh appealed to the N . 
1 Arches againſt the admiſſion of Cares allegation ; upon which 


Cart moved for a prohibition, inſiſting, 1. That ornaments were [ 1081; f 
Aſcretionary only in the ordinary, and therefore no appeal woule p | 
ker or 2, If it did, yet it muſt be to the biſhop of Lincoln, and 
K to the Arches, . | 
Vut the court held, that though ornaments cannot be ſet-up 
vout the conſent of the ordinary (1) j jet it muſt be exerciſed | 


Fn... 


th. — 


(1) Palmer v. Epiſcopum Exon', ante 575, 
according 


Michaelmas Term 11 Geo, 2. 
according to a prudent and legal diſcretion, which the fuperior 
has a right to look into, and correct; and therefore the a 
well lay, as it does in caſes-of granting adminiſtration to 
where there are two in equal degree. And as to its being an - 
peal to the Arches it was held, that wherever the act is done by 
a commiſſary, it is conſidered as the act of the ordinary himſelf; 
and to him no appeal will lie from his own act, and it muſt con. 
ſequently be to the Metropolitan, So the rule for a prohibition 

: was diſcharged, ; pat en Tg Oy. 


S8. 


7 


K French qui tam verſ. Coxon. 

| Praftice us to HE action was upon the ſtatute of Uſury, 12 Ann, fl. 2. 

affidavits in gi c. 16. and a motion to ſtay the proceedings, becauſe no 
1 aſhdavit was filed of the cauſe of actions accruing within a yer, 1 

2e according to 21 Fac. 1. c. 4+ But the court held it not neceſ. 5 

| ſary, as well becauſe that act had been held not to extend to ſubſe x: 
) S. C. 114. quent ſtatutes, (Salk, 373» 374.) (a) as alſo becauſe this ver in 
1 Sk. 25 had been determined, Faſ. 7 Ger. 2. Harris gui tam v. Ry 8. 
5 Mod. 425 rey (5), on 15 Car. 2. c. 18. againſt buying and felling lie Bo 
. cattle: and the practice had never been to fle any ſuch aß - —— 
(5) Rep. Cun. davit (1). 785 de to b 


2 Barnard, B Ri ——__——— 
* (1) In White qui tam v. Boot, dict, and it was over- ruled, the 
2 Term Rep. 274. proceedings caſe of White qui tam v. But 
were ſtayed in an action upon 25 doubted, and the reſult of the oli 
Eqw. 3. fl. 4. c. 3. for want of caſes ſtated to be, that 21 Jar. . 
ſuch an affidavit. But Leigh gui c. 4. is merely directory to the 
tam v. Kent, 3 Term Rep. 362. officer, and does not control ary 
which was an action founded on of thoſe ſtatutes upon which penal 
21Hen. 8. c. 13. for non-reſidence actions are to be brought in ue 
the objection was made after ver- ſuperior courts. 


Chancy ver/. Needham. 
N the 11 November about twelve at noon, a motion 


eng = "ug made to enter up judgment upon an old warrant of ate" *— 
ment on old war- ney, and an affidavit was produced, ſworn the day before, of th 2p 
glory party's being alive, and the debt unpaid, upon which the co 4a 
14 Vin. Abr. 17. made the common rule. Rs 40 
N. 7. n Pute 
The Solicitor General at another day moved to diſchag "nn —_ 
upon an affidavit, that the defendant died the day the = 1% 

tion was made at ſeven of clock in the morning; and how Tem , 

that this was by ſurprize upon the court, Aol on great de | b telg 


* * 


Michaelmas Term ir Geo. 2. wt ' ff 


the court declared, that if it had then appeared, that the man 
vas dead, they would not have made the rule (1): but they ap- 
plied the maxim, fieri non debet, factum valet, to this caſe: and 
com it to caſes Salk. 82. and Fuller v. Jocelyn, ante 
382, And thus ſuffered the deceit, which had been put upon 
them, to prevail. | | 


l 
—— - 
— 4.4. + 


—_— 


* 
* _ —_— _— 
_— 3 . 


(1) Wild v. Sands, ante 718. S. P. in B. R. Saville v. Wilbire, 
S8. P. in C. B. Barnes 270. 


> ____w — 


Openheimer verſ. Levy. 15 ( 1082 J 


N caſe ſur aſſumpſit, the defendant pleaded in abatement, that Plea that 
| the plaintiff was an alien born at Vienna under the dominion og 
of the King of the Romans, and out of the allegiance of our he is an alien 
King: to which the plaintiff demurred. And upon argument it m. 
was held, that as by law an alien friend may maintain a perſonal y che name of 
ation, as being allowed to traffick. 1 And. 25. Dy. 2. 5. Hopper again 
Broke, Denizen. Yelv. 198. it is neceſſary in order to abate the arne 
writ, that he ſhould be ſhewn to be alien enemy, which is not Abatement, 
to be preſumed, nor the contrary neceſſary to be replied: and . 4) 16 
all the precedents are inimici Domini Regis, So a reſpondes ouſler 
was awarded, | 


| 


* 
* 
= — * — — — 
AS 


- 


Clarke verſ. The Biſhop of Sarum, 


-F 
"FX 
# 
| 
; 
; 
| 


A was granted to admit the plaintiff to a canonry Mendemus for a 
or prebend of Sarum, and to inſtitute, induct and inveſt prebend. 5 
him therein z though it was ſtrongly oppoſed on the rule to ſhew 8 2 
cauſe, as turning 2 common law remedy by quare impedit into Skin. 45. 
mother channel. But the court ſaid, that though formerly man- e — 
damui's were not ſo frequent, eſpecially where the party had an- , 1 \ 
ther remedy z they being found to be more expeditious and leſs - 
expenſive, had been given into of late. And as te there being 

mother remedy ; it might be ſaid equally in caſes where an aſſiſe 

or an action upon the caſe would try the right, and yet that was 

nerer thought a ground, to deny a mandamus : ſo the writ was 

ordered, but never ifſued, the parties agreeing to refer the 

kilpute (1), RR 


128 — 5 
1 | 105 In Powell v. Milbank, 1 nifon J. and Lord Mansfeld C. J. 
lon Rep. 401. n. the preſent caſe and though the power of the court 


þ held not to be law. Per Oe- to iſſue this writ is diſcretionary, 


cb 


- 2 a 
« * 5 - 
— Michaelmas Term it. Geb. 2. 
' , 8 | * CEOS RY : 3 # yg. deer . 
? Li 
; , | 


it ſeems now ſettled, that where a his ſtall. In the enſe of 9%» 
guare impedit lies, they will not Dean end Chapter of Dublin there 
grant a mandamus x v, er was no determination on the 
, of Chef, 1 Term Rep. 396. point, bur the majority of the 
Rex v. Marqiir of A Joke 374m Judges inclined againſt the man- 
Rep. 646. The caſes here cited in damus, and there alſo the object 
the margin do not appear to relate of the writ was to admit the 
to the queſtion. In the report in prebendary into his ſtall. Bot 
Andrews. The King and the Dean though the court will not grant 
aud Chapter of Ardmagh, Rex v. a mandamus in- any caſe where 
Dean and Chapter of Norwich, there exiſts a ſpecific legal ne- 
ante 159. Rex v. Dean and Chap- medy. Rex v. Governor ana 
ter of Dublin, ante 536. are cited Company of the Bank of England, 
zn ſupport of the rule. But in Dong. 523. Yet if that remedy is 
the caſe of the Dean and Chapter obſolete, as if it be by writ of 
of Norwich, Doctor Sherlock was , aflize, they conſider it as an ex- 
rebendary by virtue of an act of ception to the rule. Per Buller ]. 
Tan and he had no reme- 4 Term Rep. 404. Per Grofe |. 
dy but a mandamus to get into 3 Term Rep. 652. ; 


bw EBT upon a bond, the condition whereof recited, that the 
— » plaintiff. and Gillert had ſubmitted a difpute to arbitration; 
awarding pay= and therefore if the defendant ſhould pay what Gilbert ſhould be 
ment at a future awarded to pay, not exceeding 20/. the bond to be void. On 
<A 23.8, C. the replication it appeared, that the award was for Gilbert to 
mare full. give the plaintiff his note for 18 J. payable at a future day. And 
it was infiſted upon for the defendant, that his bond was only to 

pay the money awarded; and therefore as the award was to do a 

— collateral act, it was not within the condition. 


A It Gs. 


But the court ſaid, that awards were to have a reaſonable in- 
tendment : and all the meaning of this was to give the party tune, 
and is equal to ordering him to pay the money at the future day, 
without ſaying any thing of giving 3 note in the mean time. 
And Were e they gave judgment for the plaintiff, 


8 9 a 


| * 
| 12 5 | ; RT. * 8 TT 
Michaelmas Term 11 Geo, 2. 293 
3 ' ' { 
Whywall ver Champion. | | f 


A. Guitdhall coram Lee C. J. 


1 en ruled, that tobaccoes ſent to the defendant, who fot Aude l l . 
up a ſhop in the country, could not be recovered for as ne- mere full, | 


ceſſaries, he appeating to be an infant. For the law will not An infant cannot 
ſuffer him to trade, which may be his undoing. 1 


5 3 1 N 4 to trade with. 
Latch, 169. Sallc. 279. ro. Jace 464. 8. P. Bull. L. N. F. 18. 12 Vin. Abt. 213. 
IT. b. 4. Ip. 3. | 


N an action againſt the defendant as maſter, for his carman's 8. ant were 
negligently driving his cart, per quod the plaintiff was thrown witnefs in ation 

off from a ladder and bruiſed. On ſhewing a releaſe from the Walnßt the 

maſter to the ſervant, the Chief Juſtice allowed the maſter to * | 

examine the fervant z though, it was urged, that if the plaintiff 

ials againſt the maſter, he may ſue the fervant, which is a bias 

uon the ſervant. Strange pro def". (1) 


j 

_ 
1 

1 

| 

1 

; 
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Hilary Term 
11 Georgii 2 Regis In B. R. 


Sir William Lee, Knt. Lord Chief Fuftice, 
1 Sir Francis Page, Kt. 
| N ; Sir Edmund Probyn, Knt. Tuſiices, 
1 Sir William Chapple, Kt. 
1 Dudley Ryder, Eſq; Attorney General. 
John Strange, Eq; Solicitor General. 


_ 


| Ferguſon ver/. Rawlinſon qui tam. 
| FTE R aflirmance of a judgment of C. B. for the trebl 
; —— 5 value on the ſtatute of —.— it became a queſtion, whe 
1 — 2 ther as the plaintiff recovered no coſts in the original action, l- 
| ee. could have his coſts in B. R. upon the writ of error. And upo 
| conſideration the court declared, he was intitled to them by t 
| expreſs words of 3 H. 7. c. 10. in delay of execution : and that 
| was the ſtronger, ſince 8 9 V. 3. c. 10. under which t 
1 defendant would have been intitled to coſts, if there had bec 
| judgment for him in C. B. and affirmed here. Caſes cited #« 
= colts were Cro. El. 659, 5 Co. 101. Co. Car. 145. Dy-71 
| Z contra Cro. Car. 425, 1 Lev. 146. 1 Vent. 38. (1) 


(1) Vide The A\chbjſbop of Dublin v. The Dean of Dublin, ante 262 


| h | Bennington ver/. Goodtitle. 


Tzectment lies N error in ejectment, it was held to lie for a beaſt-pat 
' for a beaſt-gate. which is a term known in 8 Felt, and imports land 4 


| 
| —— emmen for one beaſt (1). And the judgment was affirmed. 


(1) Metcaffe v. Rowe, Caf. temp, Hard, 107. 


35 4 : 
FN Sinn, K. 


5 4 8 © 4 
> L * * 4 8 2 , 4 N 
— . a ! a 

#4 |; . 
Hilary Term 1 Geo. 2. —_ 
| : , © * | * 
- N 4 — 


1 


Boſworth ver/. Hearne, | 


PON a return of a habeas corpus, it appeared, that the 3. ln ts en- 

ſuit'was by the chamberlain of London upon a by-law fine brewers to 
made in 15 Car, 2. that no drayman or brewer's ſervant ſhould rn hours fo 
de abroad in the ſtreets with his dray or cart after one of the rink, good. 
clock in the afternoon between Michaeimas and Lady-day, and Caf. Temp. 
from thence after eleven in the forenoon, under the penalty of _ pong c 
20 . And a cuſtom was returned, for the city's having the re- more full. 
gulation of carts (1). | , | 


It was agreed both at bar and bench, that ſuch a cuſtom may 
be good : but that withour a cuſtom the by-law would be void. 
And the only queſtion diſputed was, whether this was a reaſon- 
able reſtraint. | N 


Many objections were made by Mr. Solicitor, ariſing from 
the nature of the brewers trade, and the neceſſity it would put 
them under oſ uſing more carriages, and employing more ſer- 
rants ; the conſequence whereof would be the raiſing the price 
upon the conſumer, or lowering the quality of the beer. 


But the court ſaid, that as this was only a regulation of trade, 
of which the city was the beſt judge z it wag enough, that it did 
not appear unreaſonable in itſelf. And that within the reaſon 
on which many of the city by-laws had been held good, they were 
warranted in granting a procedendo (2). 


*—1— 


(1) Vide Payne v. Haughton, 1 284. S. C. 
Re. Ar. 364. pl. 5. Flayer v. (2) Vide Wannd v. Camerar, 
Va, J. Raym. 288, 324. 1 Vent. Civit”” London, ante 675. 

1. 2 Keb. 429, 501. 1 Sid, 


— : 


French, qui tam ver/. Wiltſhire, 


fel verdict for the plaintiff for 5300 J. penalty for Since the jury 
keeping a Pharo table, it was moved in arreſt of judgment, 4 che wenire 
that the venire was de corpare comilatus, whereas actions upon „ 
nal ſtatutes are excepted in the act for amendment of the law. in the a&tions 
ut the court held, that fince the jury act 3 Geo. 2. c. 25. the ereepted by the 


ſerif could return no other than the general pannel, and there- _ 3 


e che proviſo was virtually repealed: or if not, yet the 5 Geo. Butſee now tat. 


lc 13. had cured this, either as a defect in form or ſubſtance. * — —* 


ned. 


tw, 


* * 
— rr bt throne te a - tr * 
* K K F Si 4 n 2 * 
: 1 * n 
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A 


And :& ons of debt are not within the proviſd in the laſt mens 1 8 

5 tioned act (1), | Crt Ft; 

* —— | all th 

5 N 1750 ; T—— = a fin 

(1) "Merit v. Lord Offulfon, turn. And S. P. on 9 4 c14./2 Wil the c 

Andr. 11 5. S. P. on the ſtatutes of for money won by gambling atone opera 

hue and cry. I ynne v. Middleton, fitting. Frederick Bart. v. Looke, law, 

1 if 125. S. P. in an action on 4*Burr. 2018. | a fine 

7988 V. z. c. . fora falſe re- 6 it * 

5 5 a 1 a Bayt 

[ 1036]. Berrington wer/. Parkhurſt et EY 4 

There muſt be TT PON a trial at bar in ejectment on the demiſe of 7 _" 

an — 2 | Dor mer, Eſquire, for a manor and lands in Bucks, a ſpe xcor e 

Ar demie cial verdict upon the family ſettlement was ſound; but as ne ume w 

cannotbe laid on ther the King's Bench nor Houſe of Lords gave any opinion ade ent 

ny 1 the on, that part of the caſe, it is unneceſſary to ſtate the ſame. kor c 
B Par. Ca. | of 4; 4. | . i» P . 

4 As to the point on which the judgment was given, it w: mo 

; Andr.125-5.C.' ſhortly thus. The defendants (as diſſeiſſors for argument (ak en x 

$I levied a fine in 1730. To avoid this the leflor of the plaintif «+ 

made an actual entry on 6th of January 1731. and in Hil And 

term after brought his ejectment, and laid the demiſe 1 O] nd 

1731. which was three months before the actual entry, ered 

: And it was inſiſted on for the defendants, 1. That an au yen 

| entry was neceſſary to avoid the fine. And 2. That the demil ah 

could not be laid before the leſſor had regained the poſſeſſion oy, um. 

the actual entry. ; bie 

As to the firſt of theſe, it was argued for the plaintiff, t 2 


the 4 Hen. 7. c. 24. was in the disjunctive, ſ as the clam 
purſued by ation or lawful entry, and that therefore the ejectmei 


is ſufficient, if the actual entry was out of the caſe, 60 Pi, 


ns. 0 


And as to the ſecond it was argued, that upon the entry ., - 


leflor's eſtate was re-veſted, and he might maintain treſpals f. 30 
an act done during the difſcifin. And unleſs he was allowed WF {;. , 
lay his demiſe backwards, he could never recover the = 
profits, 

To which It was replied, 1. That ejectments were not in 
at the time of making the ſtatute, and real actions only were H Note 
tended: and if ejectments would do, all the queſtions that! up! 


deen made about actual entries muſt hare fallen to the groun 


by the anſwer, that an ejectment was a ſuit that came within 
f alietnative, thoſe queſtions having all riſen in ejectmen 
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Hilary Term 11 Geo, 2. ws 
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1 Uund. 319. 1 Vent. 42. 1 Med. 10. 2 Keb. 555. Skin. 

423; And Hil, 2 Ann. 1703, goth Januaty, at a meeting of 
ul the Judges (except Price) it was rofolved, that in the caſe of - 

a fine, there muſt be an actual entry within five years, and that 

the confeſhon of an entry to deliver a leaſe in ejectment ſhall not 

operate to avoid a fine, And the act for amendment of the 

hw, which ſays, the claim or entry ſhall be of no effect to avoid 

a fine, unleſs an action is commenced within a year after; ſhews | 

it muſt be an actual entry to be proſecuted with an adtion, and [ 1087 ] 
mas the action is not ſuch an entry as is required, 3 


And as to the ſecond point, it was obſerved, that the conſtant 
dotrine has always been, that one out of poſſeſſion cannot make 
"a : |caſe ; and therefore in verdicts it is always found that the 
4M for entered and was ſeiſed prov? lem poſtulat. That here was a 
ie when certainly the leaſe was void, viz. from the making to 
ie entry ; and the queſtion in ejectment always is, whether the 
kfor could then make the leaſe; and he is nonſuited if he lays 
de demiſe before the title accrued ; that ſuppoſing this may af- 
{& him as to the meſne profits; it is his own /aches, and the 
waer is ſuppoſed to live upon them all the while. 


And upon this point the King's Bench gave judgment for the 
fn ants. And on error in Parliament, the Judges were all 
dered to attend, when, after two days argument at the bar, 
"queſtions were put to the Judges. 1. Whether an actual 


r try was neceſſary to avoid the fine, To which they all an- 
ed, that it was. 2 Whether the demiſe being laid before 
"WF" time of the firſt entry, this ejectment could be maintained. 
which they anſwered, It could not. So without putting any 
| Px upon the merits, the judgment was afficmed with 10 {. 
: iſ (1.) , 
in 


(1) Vide Fetchet v Adams, poſt. an actual entry is not neceſſary to” 
1%, Oates v. Brydon, 3 Burr. avoid a fine at common law. 
%% Googright v. Cator, Doug. Fenkins v. Pritchard,” 2 Wilſ. 45. 
P. Bot this is to be underſtood and ſee Muſprave v. Shelly, 1 
fine with proclamations, for Wil/. 214. | | 


Collins verſ. Butler. At Guildhall, 


Vote was payable 27th December 1732. The drawer ſhut There muſt bes 
up his houſe, and went away the November before. And {22400 N 2 
Welton was, whether in general a demand upon the drawer miſfory note be. 


Rider in this caſe the plaintiff had ſhewn ſufficient, in proving 


luting u the h 5 : a 
o. Il. e H h 5: 


Kcelliry before the indorſor can be charged; and if it was, fore indorſercan _ 
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100%) Hilary Term 11 Geo. 2; 
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- As to the firſt the Chief Juſtice ruled, that 4 demand on he 
heavier was neceſſary; 29-was detievplned ih CB. Pabh, 4 Ga. 


EE 2. on great debate (1). And in this particular eaſe, he held the 
\ AY ee had not gone far enough, but ought to ſhew, that 


fv EF 


=—_— , * FI TRE Pp IEF 8 EIN". Fo 1 "RO 8 


— — — * 


Ii) Becauſe the drawer of a the diſlinction between notes and 
note is after its indorſement in the bills of exchange in this reſpect 
nature of an acceptor of a bill of well eftabliſhed. Vid: Pard v. 

. exchange on whom a demand Fuller, Com. Rep. 579. Hylia v. 
muſt be made. This point upon Adamſon, Burr. 669. B. L. N. P. 


1 which fix Chief Juſtices are faid 25. Bromley v. Frasier, ant 


to have divided themſelves equally 441. and Yide Hamilton v. Marl. 
in contradictory opinions, is now rell, Caf. Temp. Hard. 323. 
conſidered as fully ſettled, and 2 256-356 


— 


* 
2 a C - . 
4 a 
* 
4 ” 
> 
— 
„ 
4 
4 
2 
* 
* 
* * 
F 
= 
* ? 
** 0 | 
* * 
7 
; & 
Þy ef * 
4 N N 
wp. 7 ; E 
= 
— 1 
1 
. f £4 
* 
1 * . 
* , x % 
* « - 
I ww — * 
= 2 " y 
- * * * * - 


= f 9 
- 16992. 1 - 
S\ 3 Fs 4 1 
\ " 4 4891 0 


Eaſter 
2 . 4 » * ** * 1 
| 2 G 5 222 ſat : 2 5 $4 {1 a 4 aa. 
_ Georou 2, Re | . N 
11 0 Negls. In D, LING 
s — 9 7 * 4 1 * 4 1 34 
. 1 1 ? $ | : Gy 1 ” o - 
F | j >. : N 4 * 3% R I- 1 " 


. 


17 
5 nan , 

r 44 3 4 

* * $ * 6 ? 3 
*% 4 * * Ei. 
erm . : 1 2 1 * * * 

þ 2 4 2 * * 9 
, a4 


hd 


\ 1 
> -. 


Sir William Lee, Kat. Chief Jolla. 

EDER 
dir Edmund Probyn, Tr. Julia, 
Sir William Chapple, Kt. "> ee 
Dudley Ryder, Ey; Attorney General, a | 
John Strange, E. Solicitor General. ; 


” 
TC * % * 
„en 21S 
8. 
* 4 
te 


1 


N . - WF” : 
we * x 


— — ON... a. 4 1 r 2 


— 


A indictment at the quarter · ſe ſſions for perjury at common Wbst lad 


r about three years ago. Ren v. Weſti- *+ 
(1). 2 * ; 3 1 


* » 
x - es oh . i 


(1) Regina v. Yarrington, Salk. p. 60. 4 Com, Dig. of 
406, Kal P. C. e. 8. /. 38. eace. 6. 8 2 _ 
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Dominus Rex ver/. Harwood, 


HE defendant being a juſtice of peace, was convicted on Pradiies. 


ouſe-keeper, who was never ſummoned or heard. And Sir 


ace, This was oppoſed, unleſs there was ſome reaſon. given,” 
er affdavit made. And po debate the court reſolved, it | 


1 2 
„ 


law, was quaſhed for want of juriſdict ion; and ſaid to ment is qua- 


SEN 


We” : 1 > Auer. 1 2-3. E. 
information, for a conviction by him made of an ale- Vine % 


Abney moved it as of courſe, to diſpenſe with his appear - 8 SY 


= 


r 2 


| 


< ONE 8 * | 35 ** * * TY gl *... 
ö _ | 1 by 
10539 Eaſter Term 1 Geo. 2. 
Ves not of courſe, and the defendant afterwards appeared in 
— ee . 
. | ©9697 . \ 1 05 . : : > | 
; | fr to pee gd by 1 i | ; 
Dee FARROR of a gent in C. B.Hn debt upon a charter 
deed, wy the party, whereby the cefendant was to pay fifty guineas per 
2. re month. And the plaintiff ſtates,” that 652 J. 109. was due for 1 
whole demand. the whole, 152 /. 10 5. whereof he had received, and* the re- / 
Andr. ßes. & mainder was 500 J. for which the action was brought. The « 
Vide 1L. Raym, defendant pleaded, that he had paid at the rate of fifty guineas 0 
1. month for all the time the ſhip was in his ſervice: and iſſue t 
. — Raym. ing taken, that he did not; the jury find, that 35) l. 11. p 
QD. Ehe. 133. remained unpaid, but ſay nothing as to the reft of the 500 /. 1 
ö Lev. 55. k c: 


ee. u ns firſt objected, that covenant, and not debt, was the 


2 action: but this was got over, it being founded upon a 
1 — deed, in which caſe debt will ie, according to 1 Rell, Abr. 591. 
„ eee, , Ar s. A. 31 Lon 
'E 429- | 1 J 

— But then it was objected, that this was an imperfect verdict, 


the jury not having anſwered to all they were charged with; ac- 
-cording to Co. Litt. 227.4. 1 Roll. Abr. 802. pl. 5. Cro. Fac. 
31, 113. 3 Lev. 55. Mr. Solicitor would have ſupported this 
by obſerving that this was a ſpecial iſſue, . the ſubſtance whereof 
was, how long the plaintiff was unpaid for, and therefore differs 
5 from the general iſſue of nil debet, where he admitted the jury 
mamuſt anſwer t& the whole, elſe the defendant might be called 
Wo © * "upon again: but here there was no ſuch danger, this being a de- 
| » * termination of what is due upon the foot of all the time in the 
charter-party, and conſequently ends all the queſtion in diſpuie 
between the parties, and no new action can be brought for an 
=. of the time : and wherever the ſubſtance of the iſſue is found, |: 
1 is ſuffteient. Co. Dit. 227. . Nl, 148. 9 Cor 67. 112 
irre nl % LII SSN 


| | (1 
= 15 But the court held this caſe was not thereby diſtinguiſhed from 
_ the general rule, and therefore reverſed the judgment, 
br ron i a! 6 aire 1 $1.49 
i K+»; 4 SS es , . aq Chapman ver /. Maddiſon. 1 1 U 
V—ůVwVðVVf̃ Ü (w f pendeq 
B. E. will __ „e was offered to the proper officer of the Biſbop „ pound. 
ea et K Difbam, and a demand made upon him to iſſue the vf, tion o 
1 a latitat tw Dur 7 » I” "p08 2 led t 
4 ; wangate for an execution of the proceſs. The officer refu Was, y 
er. 191. © receive it, upon pretence that the proceſs of B. R. would not "IE ſuckcie 


| _ 5 in the county palatine, And upon motion againſt him for 2 


: e e, Rn . „ ͤ‚ 
attachment, a long argument was made by the Biſhop's counſel, wy 
to ſhew the antiquity ànd dignity of counties palatine, and that — 
no proceſs will run there, but from the Exchequer, which is 
conſidered as a prerogative ſuit. But the court on cenſideration 
declared, that whatever might be the caſe, when the queſtionnn 
came properly before them upon a claim of conuſance, or plea to 
the juriſdiction; yet they would never endure, that the officer * ' 
ſhould refuſe to receive their proceſs. They cited Lee v. Ran- 
ſome, Mich. 9 Geo. 2. where to a /atitat into the county palatine 
of Lancaſter, it was returned, that the wut lay not; and the 
court quaſhed the return, as not being. a proper way of bringing 
the point in queſtion. They ſaid the true meaning of the ex- ' 
preſſion Breve Domini Regis non currit is, that the court cannot Vide Ham. 
write directly to the ſheriff, as they do in other caſes. In this 2 27. 
caſe the rule ſor an attachment was made abſolute (1). 


2 


—— 


(1) So a latitat ruus into Wales. v. Thomas, 1 Will. 193. and Janer 
Perry v. Jenes, Doug, 213. Lloyd v. Jones, ib. 200. are contra... 
v. Janes, ib. u. (10. ) but Lampley 1 e 


. 


"x HF. great queſtion in this caſe (which came from Ireland) Debt lies got in 
was, whether debt would lie there upon a judgment in B. 3 
R. in England, And after two folemn arguments, upon which 1 land (1. 


the court ſtrongly inclined that it would not, a third argument 24 Vin. Abr. 


and had judgment againſt him below, declining any further at- | 
gument ; the judgment in Jreland was affirmed, without any % 
opinion delivered by the court, further than what was ſaid upon We 
breaking the caſe at the former arguments. 


BS 


— 
—_ ——— — — _ „„ — — — 


(1) ide Waller v. Witter, Doug. 1. and the caſes there cited. 


Dominus Rex verſ, Lile. 


PON an information in nature of a quo warrants for the A bare fennel 


upon two queſtions, on which a ſpecial verdict was dat 2 mans 
ound, '1, Whether one Goldwyer, who vrefided at the elec- Jello, rnd wales 
won of the defendant, was a mayor de facto. And, 2, If he dan * 
da, whether the preſiding of a mayor de facts in this caſe was he more * 
icient to make a title in o defendant againſt the crown. fuser. 


b 3 „ 


uſo⸗ 
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Eaſter Term 11 Geo. 2, . 1090 
I te pant watts 7 BY 


vas appointed. But the plaintiff in, error, who was plaintiff 1 225 , 
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* 
22 wer.” 
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office of mayor of Chrif-church, the deſendant's title de- in 2nd ,, 
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8 . Eater Term u Geo: 4. - 
8 ee bet point, Ae een tha 1 


— 
ers- „ 
- office; nme e was in fact 


; —— IVEY _— Kory — 
En rightful mayor at the ſame time. , 
t 01 1 upon this ſtate of the caſe the court were all of opinion, 


3 or aan muſt be taken to have been a mere uſurper, and 
that in order to conſtitute a man an officer de facto, there muſt be 
at leaſt the ſorm of an election, though that gc 
Se mop cham al wo:the graves; 


The other point was left undetermined, as not being neceſſary 
; to deliver any opinion upon, as it was not pretended that the 
preſiding of a mere uſurpet would do, and the court had detcr- 
_ mined Goldwyer was no more. But they ſtrongly inclined, tha 


_ che preſence of a mayor de facto recently proſecuted, and againſt 
4 whom judgment of Ce had been obtained, would not be ſuſ- 
= ficient to authenticate the defendant's election (1). The court 
== A the King. 
1 855 r — —— —öR—ͤ—œ— ä2 BT FOI: ci Th — — 
=: 7 wn (1) — J. Malden, 4 Burrr. 21 36. 2140. 
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Dominus Rex ver/. Wykes et al. | 


128 that though theQ@tomplaint of a s ſettli 
may be to one juſtice, yet the examination ought to be | 
two, and thoſe that ſign the order of removal. Salk, 488. (1). 


—— * 


8 
Butt. by Cont. 769. pl. 701. 


and when they are in different 
counties, yet it is only voidable. 


ng 10 
by ene 


London, by his will in 4687 deviſed tho ſame to. his wiſe or Ne,, 
4 * e A8 1 | 2 


of 
de 


Andr. a 38. 8. CG 


Rex » Stot , Te } | $7 * 
„P. But though the order be Nl. K. a . en eee 
kzned by the juſtices ſeparately, — . e 
Andrews ver. Fulham. . 
3 9 1 + of condition and 
N ejed ment on the demiſe of Edward Jones, Eſq a caſe what of Na 
was made for the opinion of the court. f 2 ene 
57 | N more full. 
That Rob-rt Waith being poſſeſſed of leaſchold meſſuages in 2 84+ Gab Ab. 
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Trinity Term 11 Geo. 2. 


life, and after her deceaſe to ſuch child as ſhe is now ſuppoſed to 

be enſcant of, and to the heirs of ſuch child for ever; provided 

that if ſuch child as ſhall happen to be born ſhall die before 
twenty- one, having no ifſue, the reverſion of one third ſhall 

to my wife and her heirs, one third to my fiſter Elizabeth and 

her heirs, and nes third to my ſiſter Anne and her 

| heirs. And of this will he made his wife executrix, and ſoon 

_— _ . . after died, his wife not being enſeint. That ſhe aſſented to the 

þ C 1093 J will, and married the father of the leſſor who adminiſtred to her. 

| And the deſendants claim one third under Anne the filter of the 


ff. Fa 
After two arguments the Chief Tuſtice delivered the opinion 
LE | of the court. That though formerly it was doubted, whether a 


deviſe to an infant en wentre, ſa mere was good; yet it is now 
clear, that where it is per verba de futuro, it will take eſſect. 
Salk. 239. Godolph. 386. (1). The words therefore would 
have been-ſufficient, had any perſon come in being capable of 
taking. But the objection is, EN no ſuch perſon ever exiſted, 
and conſequently thoſe who claim in remainder n the dying of 
ſuch perſon under twenty-one, and without iſſue, can never en- 


5 | Joy the eſtate, | 1 
| Nou in anſwer to this, it is obſervable, that it is no unuſual ot 
ttzsing for words of condition to be taken as words of limitation, wi 
8 1 Vent. 202. Salk. 5 10. where there is a remainder over (2), fem, 
1 : Taking it therefore as a limitation, it mult either happen, or be- vle 
1 come impoilible. It never N and therefore the queſ- 3 
. tion is, whether the limitatioFover of the term be ſo remote, as | 
go not to allowed, And we are all of opinion it is not too re- tion 
| Wann 1 0 5 ret N for t 
| 4 25 a er, 
I Vern. 234, For this purpoſe the caſe of e v. Ah is ſtrong in 22 
82 point, and fo is Martin v. Long, 2 Vern. 151. Abr. Eg. 19% 0 4 
(3, ©. 275, And this is agrecable to the cafe of | Srattergeod v. Boge, where i 
22 . * & 2 F 4 . was 
ny 2 * the remainder over on refuſing ro take the name of 5 then 
18. * * 5 —— 
n | R * den 
SG  ' (1) Googright v. Wright, ſupra Cowp, 40, Bradford v. Fug, A 
(4 ©. and noie 3. and (Chapman v. Deng. 63. Harten v. Witater, Thy, 
58 fer, Caf Temp. Talb. 145, 150. 1 Term Rep. 346. Der v. Si. ic 
Dios v. Carleton, 1 Wil. 225. Ee. hard, Doug. 74. Des v. Brad" ane 
r. 4- Burw. 2157. 1 Chanc. Rep. 393. 11. ale, 
Frearis Corting. Rem. qd. 430. 66. 706. S. C in H. K. C br give 
((.) Lide Napper v. Saunders, Caltborpe v. Gough, ib. noi. 1 
me. ig. ehe v Ward, i (3) Vide Gore v. Gith 
J „% o. Lethieulltr v. Tracy, 958. and the note. (1), 
— 1 LM. 
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held a limitation, and not à condition. The deviſe to the ex- 
pected ſon of Catharine is void, as if no ſuch clauſe. in the i | 
according to Mo. 487. And we are the more confirmed in this 
opinion by my Lord Harcourt's deciſion in the caſe of Weftcombe © 
v. Jones, (a) where upon the very clauſe now in queſtion, he («)Prec. Cha, 
determined that the deviſe over in thirds was good. 316. 

ee +3 8 f CEP Abr. 245, 


% tos © BB P N * e oe. THE i Eq. 
The defendant therefore muſt have the poflea, and the plaintiff 74 . Ce 
pay the coſts of a nonſuit. oy 5. 1 . AE an a * 1 | 


N. B. Mich. 19 Geo. 2. Gulliver v. Wicket, the ſame queſ+ 
tian was determined with regard to fee-ſimple lands, and held | 
on a ſpecial reſolution to be a good remaitider in thirds, by the - 
King's Bench, (b) though the Common Pleas had been of another (8) Reyorted. 
opinion on a caſe made before Eyre C. J. and ruled by Willes Wit 16. 
C. 7. and Parker (c). 8 f * (e) Reported 


| | appendix to 
Andr. Rep. by Vernon cited 1 Will. 107. 3 Burr. 1624. 1 Vel. 431. 


| Smalley verſe Kerfoot et un. u rx 
RESPASS againſt baron and feme for entering the plain- I, u fun 


tif's houſe, and taking his goods, and converting them #roprium conver» 
to their own uſe. And after a verdi for the plaintiff, and 8 adi 
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| in t eſspa 
8 veral damages, it was moved in arreſt of br mad; that the again roi 
| fee could not convert to her own uſe; and Salk. 114. was cited, nd teme (1), | 
g wlicre in trover it was held ill, 6 ; . be 
| 4 
: ; But upon conſideration the Chief Juſtice delivered the reſolu- ö 4 
„bon of the court, that this being treſpaſs, it was well enough; Y 


for the converſion here is not the git of the action, as it is in tro- | 
er, this action being maintainable for entring the houſe ang 1 
uking the goods: and we mult take it, the damages were given 
only for that, as where words are joined that are not actionable, | 
(19 G, Ofborn's caſe) the court intends, they were only added to 1 
bew the malice of the party: ard it is the ſame in trover, 8 
here part is ill deſeribed, we will not intend damages were 1 $4. 319 U. 


ten for that, Cro. Faces GH. OY 


2 Apreeable to this is the caſe in Salk. 119. where the wife 

1 joined in a battery on her, per quod the huſband's buſineſs re- : 
a, naned undone: and in a manuſcript report I have ſeen of that 
FL ale, Halt C. ]. ſays, I will not intend the Judge ſuffered that to 

gh F given in evidence. Sed 


* 


_ 4 1 m4 Lad 


f 2 v. Scat, ante 440, Morfoct v. Chevers, ante 67 1. Bull. 
, *4 % 22 | A 
* 


De ocher en and it being a joint treſpaſs, and impollible to ſeparate thee 
Ls, on; the Chief Juſtice refuſed to let her be examined (i. 
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neee I N an aQion for wages earned by the plaintiff's wiſe of tis fil 2: 
| mecipofmoney F | defendant's inteſtate, the Chief Juſtice would not allow the BY in 
"ory the huſ-* wife's owning the receipt of 20 J. to be given in evidence againk ant 

L ' the huſband (1). | ESE IR aft 

SAP | ———— — — —— — — $ 4 
1) Fide Williams v. Johnſon, ante 804. tior 

| Cole verſ. Hawkins. caſe 

+ Tara. A Co y of a bill of Middleſex was ſerved on the defend, perl 
Fl 4 whilſt he was attending the fittings, in a cauſe wherein be the 

| Was defendant. And upon motion againſt the attorney for : pris 


contempt, it was contended to be right, becauſe it was not an that 

: ' arreſt, which reſtrained him of his liberty. But the court (a, 
| that che privilege was deſigned as well to prevent any interruption 

1095 J of the buſineſs of the court, and it was equally a contempt. And 

1 95 they would have committed the attorney, if he had not conſcui 
| to waive the proceedings, and pay co wins 


\ 


* 
> 


"The vie of ine H E defendants were indicted for a joint affault, An 
| ; | 

e T de ue in Middkſex, it was inſiſted to examine the v 
— pt of the defendant Tracy as a witneſs for the other defendant: 
Rot 8 there having been material evidence given againſt the bulvat 


Dominus Rex veſ. Frederick and Tracy. | 


a indiQment of the two defendants in the account to be given of the wan 


— - | 1 
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2 1) Rex v. Inhabitants of Cliviger, 2 Term Rep. 265. B. I. 
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HE declaration was of Michaelmas term, of an aſſault on What comes 
the 18th of Oftober, and an impriſoument from thence for gf 3 Fires | 
25 weeks. — after 1 "_ pos. e. ___ Andr. 58. $.C, 
in arreſt of j at, that on was tao ſoon, vore 

ob parting”. re. had been given for an bc long Ante 9544 23 
after the action was depending. And 2 Saund. 169, Salk. 662 

Mad. 286. Cro. Fac. 618. 1 Vent. 103. Hob. 189. 

Carth, 386. 3 Lev. 246. were cited in ſupport of the objec-. 

tion. 3 | 


But for the plaintiff it was argued, that the contirmande in this 
caſe was laid under a /ci/icet, and therefore according to All, 22. 
Hardr. 4. and Hob. 171, 284. it will not vitiate what is pro- 
perly laid in time: and that this differs from all the caſes where 
the time is affirmatively laid. Beſides, it is laid, that he did im · 
priſon the plaintiff, and therefore reſpects a time paſt, and as to 
that only the evidence could be applied.  * | 


And of this opinion was the court, and the plaintif had judl - 
A. . 2 


22 © Rice worſe, Oathield. 


RROR of a judgment in B. R. in Jreland in an eject- A cb 
ment there brought on the demiſe of Mary Rice. Upon — — 
Not guilty pleaded, there is a verdit, and judgment for the ite of lands by 
Pantiff, and a bill of exceptions was ſealed, wherein it is ſtated, f in . 
tat the plaintiff made title under Sir Stephen Rice, who was- 28 We, 33 
teile in fee, and died a papiſt in February 1715. leaving three 233. : 
ih ſons Edward, Famer, and Themes ; that Edward in Je- . Vin. Abt. 


med as by law required, and died in 1720. leaving iſſue 
tte leſſor of the plaintiff, That in oppoſition — this the defend- 
Mt gare in evidence, that Edward in 1720, deviſed the pre- 
bills to one under whom the defendant claimed. To encounter 
Mich, the plaintiff inſiſted th Edward died 2 papiſt, and con- 
quently was by the law in Ireland diſabled to deviſe : and this 
" offered to be proved by witnefſes, which vas oppoſed by 


— 4 — — 
L 1 1 


(1) But now by the Ir; ta- are made deſpendible, deviſable 
"pi & 18 — 3. c. 49. 2. and transferable in like manner as 

22 Geo. 3. c. 24. / 1, jf they were the of Pro» 
ke. of Roman Catholics — — | 
* 3 ths 


| 2+ 
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2 renounced. the errors of the church of Rome, and 1 1996 J : 
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un. Claimed as purchaſers under Sir George Mas wells the rela 
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the defendant, who inſiſted that the plaintiff ſhould prod 
. ſome record of the conviction of Edward: notwithſtandin 
which the Judges admitted the evidence, and the jury found ia 
_ © the plaintiff. RE 


ns 34 10 Rt 10009 AS I 3 N 5 
And now it was argued on the behalf of the defends | 
168. That the plaintiff could not be allowed to contradict his u the 
maeer evidence; or 2. If he could, yet paral proof of the apol bo: 
de was not ſufficient. 4 $65 „. WTO we 
. ; Wh” 33 ir 334,08 45494 ad 
+» To the firſt of theſe it was anſwered, that here is no cont the 

-— diftion ; he might conform in 1916, which is all the pln 
ſhewed at firſt, and relapſe in 1920. which is the latter pra 
produced. But if there was any contradiction, it is no ci not 
tion, for in the caſe of Pike v. Badmering on a trial at be tor 
B. R. in Lord C. J. Pratt's time, where the three ſubſcribi tots 
Vviuitneſſes to a will were called and denied their hands, the ca 2 
admitted the plaintiff to contradict that evidence; aud he i d 
ported the will againſt ſuch teſtimony (2). | c 
As to the ſecond point it was anſwered, that the ſtatutes 2 Ed 
„ ISV Annæ in Ireland do neither of them require a conviction: ai * © 
it would be abſurd if they did, for a man cannot be comi ur 
after his death, and any conviction beſore cannot prove he aginn 4 
1 a papiſt, which is the circumſtance inducing the diſability : Are 
| as this is a mere matter of fact, it may be proved by witveit ſalty 
n all other fats are.. $4 
| ; Beſides, it was ſaid to be a point determined in the Houle be þ 
- ®'3 Bro. Par. Lords here, 2 February 1729. *Refs v. Cloſe. The ape 


E ents inſiſted he was a papiſt, and eould not diſpoſe: in an{ve 
| which the appellants inſiſted he was never convicted: but! 
court and the Lords were of opinion, that a conviction was: 

-- * neceffary, to avoid any voluntary diſpoſition 3 though to fv 
za papiſt to the penalties impoſed by the act for a relapit 


| U 
mel. 1 2 
And upon the authority of this caſe and the reaſon of WW 
thing, the court here were al, of opinion, that tlie pare! cn * 


was well received; and a the judgment. 


= 2 


(2) Leue v. Jolliffe, 1 Black. Alexander v. Clayton, 4 © 
Rep. 365. f Goedtitle er dem. 2224. Sinn. 79, 413. 
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HE defendant being captain of a man of war in com- 
T miſſion, and lying within the harbour of Por!/mouth and 
the liberties of the borough, had a ſailor who hanged himſelf on 
hoard : and the coroner of Portſmouth, having impanneled a jury, 
went to the ſhip with his jury to view the body ; but was refuſed 
zumittance by the defendant, who offered to ſend the body to 
them on ſhore, YR | | 8 Is aan 


For this I moved for an information, inſiſting that 2s this was 
not a death ſuper altum mare, the land coroner had the juriſdice- 
tion; and vouched 4 Inff. 141, Ow. 122. Mo. 892. the ſta» - 
tute 4 E. 1. de officio coronatoriss H. P. C. 1. Fleta, lib, 2. 


. 25. Braft. 121. 33 FH. 8. c. 12. and Auiculi ſuper chartas, 
ud 2 Hale's Hift. P. C. 16, 54. 3 


On the other fide it was inſiſted for the Admiralty, that they 
had a coroner of their own 3; and it might be of ill conſequence, 
to admit ſo many perſons on board a man of war, But the 
egurt took notice, they did not pretend their coroner ever took 
inquiſitions, ſo it was contending that none 'ſhould be taken. 
And though there have been variety of opinions as to the Admi- ”, 
ui juriſdiction, yet it was never carried farther than a pre- 
tence to a concurrent juriſdiction : and when an officer is ready 
todo his duty, and is oppoſed without the duty being done; 
the publick Juſtice is concerned, and there ought to be au infar- 


mation, 


t, 


5 ! 
Caſtel and Carter. h | Seb. 
322 error from Treland on a long ſpecial verdict in an Tmport of the 
V information in the nature of a quo warrants, the*conftitu- 
den appeared to be, that the mayor of Clonmel! was to be ſworn Aid. 120. 244. * 
are his predeceſſor and the free burgeſſes, or the major part of 8. G. 
em: that by the verdict it is ſtated, that the defendant was 
len per maximum numerum ſuffragiorum of the free burgeſſes, 
ted per majorem partem of them, and ſworn in preſentia 


mrurimorum hiberorum burgenſium, 


ben agreed, that ſince Pender's caſa in the Houſe of Lords, Ante 38s. 
de Judgment of 75 would be good, if the ſwearing was de- + Jun. 2239 
4 '"e: and there ore I only applied myſelf to that, and inſiſted 

Nun urm only ſignified very many; and it was the ſtronger 
" when it was oppoſed to the words maximum numirum and 
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| majorem partem, and it would be dangerous to let them deyan 
r 1 


- g 


| Et fe curiam, The proper interpretation of the word is « , 
2 8 good many, and this is too looſe an expreſſion, to make a title 
won againſt the crown. So the judgment of oufer was ab- 
Dominus Rex werf. Gardner. 
The bare "ES T H E defendant was convicted by a juſtice of peace ſor 
9 4, pag keeping a gun, contrary to 5 Ann. c. 14. And it was 
n, objeted, that a. gun is not mentioned in that ftatute, and 
2 Sefs. Cap. though there are many things for the bare keeeping of which a 
 \N$- n+ 204. | man may be convicted; yet they are only ſuch as can only be 
| 2558. C. p 
24 Via, Abr. 3. uſed for deſtruction of the game, whereas a gun is neceſſarj fo 
defence of a houſe, or for a farmer to ſhoot crows. 
E contra it was ſaid, that a gun is mentioned in 22 & 23 Car + 


22.0. 25. and conſidered there as an engine; and the 5 Ann 
having the general words other engines, ſhall therefore be taken t 
include a gun. | 


Sed per curiam, This was made a queſtion in the caſe of i 
Ting v. King, Paſch. 3 Geo. but never determined. And upot 
8 . we are of opinion, that a gun differs from nets an 

this conviction muſt be quaſhed (1). 
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n * 


Wing field v. Stratford, Say. Rep. 825. v. Hartley, Cali. i 
15. Will. 315. 8. C. Rex Rex Thompſon, 2 Term Ro. | 
v. Hunt, E. 15, Geo. 3. Doug. r 
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Sir William Lee, Nur. Chief Nfl. 
Sir Francis Page, Rr. 5 
Sir Edmund Probyn, Kt. | Juicer. 2 
Sir William Chapple, Kt. WY - 
Dudley Ryder, E/q; Attorney General, ' 


John Strange, E/; Solicitor General, . 
| | s Rr. ; 
— — — — — — — — = 
: | * 
| Thruſtout verſ; Troubleſome, ex demifſ” Parke et un. 
HE leflors of the plaintiff delivered three ejeQments in Cots nat das 


C. B. and two in B. R. for the ſame tenements, and made nber of ejedt» 
5 — 1 at 2 aſſiaes, but 9 in time 9 i 

; 1 applied to ſtay proceedings in the laſt ejectment N 
til coſts paid of the former, on account of the vexation. But 3 1 


the court would not do it, inaſmuch as coſts were not demandable proceedings _ 
by te rules of the court (1). 0 1 
LES Woo NS OBEY | | Hall be flat 
N * * 22 FT xs EET — os og 
(1) Smith v. Bornardifton, 2 Black. 904. contra, et wide Short v. C. B. forthe 
1 ante 68 1. Fe 4 ſame lands 
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and without any agreement for a reward. And in a ſpecial 
action upon the caſe for not re-delivering it ſate, but ſuffering 
it to be ſpoiled, it appeared upon the evidence, that the painting 
was upon paper paſted on canvas, and that it was kept by the 
defendant in a room next to a ſtable, in which there was a wall 
that had mad it damp and pee! * Aga upon this evidence it 
was left to the jury, whether this was a groſs neglect. And 
they found for the plaintiff, 30 /. damages, 
| vt 1 5 71 3 S 
And now upon motion for a new trial, the court agreed, that 
in this caſe of a ſimple depogferum without a reward the law raiſes 
only a promiſe not groſsly to neglect or abuſe the depoſit: and 
that therefore it was left properly to the jury, and there ought 
to' be no new trial (1). Strange pro quer. ä 
7 A r 5 


_ 
24 * MC” f 2 þ4 FF. n - 
7 f „ f = " 


( 1) N in Copgs v. Bernard, Gibbon v. Paynton, 4 Burr. 2400, 
2 Ld. Raym. 913. In Lane v. Fones on Batiments, 46. 62. Ce. 
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Der an . C; 
ey verſ. Dangerheld, 


IBE in the ſpiritual court for theſe words, © You are 2 
Wren "bawd.” And upon motion for a prohibition, Raym. 113. 
Andr. 236. 8. C. 3 Moc 74. were cited, to prove that an action would lie. But 
#7 Via. 591. n. the court upon conſideration diſcharged the rule; for it is not a 
+ +427 charge of keeping a bawdy-houſe, which is puniſhable as a 1em- 
ee para! offence, . 1 Roll. Abr. 44. pl, 8. And an action will he 
TIS Pts Ir thoſe; words, but for the word Bazyd. only it will not, that 
3 "Ep *Y perhaps no .more than a ſolicitation of chaſtity, . 1 8 
re. 53, Salk. 55a. and Trin. 4 Auna, Achina 1. 

ins” ty £ear/on, who was convicted at Hic, Hall for being a common 
oe, and procuring men and women to meet and commit for- 
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eon: the court on error reverſed it, ſince it might only be 
inn private room, and be but a ſollicitation of chaſtity, and not 


amount to the temporal offence. of keeping a bawdy-houſe to the 
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a nuſance of the neighbourhood. And the fame point as this was 


4 1 * 4 Py * . . — . 
bel. 384. determined in B. R. Hil, 3 Geo. 1. Savil v. Kirby. 
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% 1. | 8 4 | 1 TEIN Wet ob Beet 
wall "PHE interlocutory judgment was figned in Trinity term Pee 
e it 1737, and in Auge 1738, 4 writ of inqufry was knee. 
And cuted upon eight days notice; which was ſet aſide as irregular : 
and held, that where à term's notice of trial is required there 
mult at the ſame diſtance of time be the like notice of ene ' © oo 2 


that a writ of inquiry ). He der: 0 

raiſes AG ans Dh hath Wy > ee 4 
and "OM en att n N . — preg N N r 5 3 408 8 
dught (1) See Bogg v. Nef, poſt. 1164. defendant's aſſedt. Bebe rp. 52 


F S.P. But this is to de under- Philipe, 2 Black. 84. Walker's, 2 
| ſtood a voluntary delay on the Stewart, ib: g18. Hayley v. Riley, n 
part of the plaintiff, without the Doug. NN r f l 
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T HE defendant was indicted of a mayhem. Ad f 8 g Pate on ta 


laid as uſual clan, the queſtion was, whether: the de- GX 1 ent of mo 
ſendant muſt be brought to the bar, or. whether his plea mige e 
be delivered in the office: and the court held, that there was no 1 $4614 4 
occaſion of going to the bar, it not being neceſſary to lay it e £8 
now, that life and member is not affected, though the practice ER. 
has been to draw the indi@ments in the old ſorm. te 
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for che horſes, . And on demurrer the court held, that the 5 2 
Pieation was ill; for. it ſhould have been only. a general replies: 
Fi to evidence, 


e and 3 the work might be neceſſary for che 
8, yet non confiat the horſes were neceſſary for the infant. 
alan, 1 PF. Le EET 

mw (1) Vide Huggins 'v.I/Wiſeman, of the defendant, kept by kim 
% According to the for his neceſſary uſe,” See - 5 


. : te 4 : 2 | is , 1 4 N * 
oF E 22 the replication | Com. Dig. Plaadir, (2 W. 22.) © „„ 
8 _- ve deen, Fs that the phy- 044. | — 3 2 of: PAY, | % 
wk was for the horſes . 1 reneof | 8 4 
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— 72 defendant was convicted on the gin act, and an ex- 


and conſequently was a virtual repeal of 11 & 12 V. 3. 
* fer curlam, They are not inconſiſtent, for 12-Geo. N does ne 


not intitled to ſpecial bail, and the rule for common bail mv 
be ablolute (1). Cys 
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x proviſo neee ception was taken, that there was no averment, that tu 
nor be taken "= vas not {old to be uſed. in medicine; and the caſes on the game i 
viQion (x). act were mentioned, where in convictions it is neceſſary to ex. Wil © 
Andr. 289. S. C. 1 ill; ? : 
— all the qualifications for killing game. | 8 
Strange contra infiſted, that the reaſon of that was becaufe e 
thoſe were in the enacting clauſe, whereas this about medicine the 
comes in by way of proviſo, and is by way of defence to b lar 
Ahewn on the defendant's part. And for that purpoſe he cited de 
Ante 668. Mich. 11 Ges. 1. Rex v. Theed ; where in a conviction for ob- unt 
Th ſtructing an exciſe-officer on 8 Ann. c. g. it was objected, that 's' 
it not being averred to be in the day, it ſhould have been ſheu Att 
that there was a conſtable preſent, which is made neceſſary in r 
xKeb.2o, the night; but held well, and its being in the night, ſhould hare * 
1 Lev. al. been | Sia on defendant's part. - ( 
Et per curiam, This is brought within the general enacting & 
s Clauſe: and the true diſtinction is, where the extenuation come 2 
: in by Way of ptoviſo, or exception, 'The conviction 10 f. 
conſirmed. by a a : . can n 
y (1) Rex v. Ford, ante 555. 
[ 1102 J 5 Smith ver/.. Dudley. 
Practice, az to. JD Y 11 & 12 V. z. c. o. ſheriffs are not to take ſpecial be 
ſpecial bail in in Wales, or counties palatine, on proceſs from W/fminft 
ee Pala- Hal, unleſs a debt of 204. is ſworn to. In this cafe ſpeci_hl toes » 
1 bail was taken for 121. upon proceſs into Lancaſhire : and uo execy 
a2 motion for common bail, it was inſilted, that the act 12 Gay 
1. c. 29. about not holding to bail under 10/, having only a... 


exception? of Scotland, was intended to extend to all other place 


ſay, you ſhall have bail for 10 J. but that you ſhall not have b 
uncler 10%. whereas in 11 12 . z. there are n ti 
words; and the oath here being only to r2/. the plaintif v 


1 _—_ 


— 
— 


W 


(1) Lord Melineaux v. Charles, Barnes 69. © Rayne! V+ Brongh 7 
89. 8. P. in *. 8. 8 * 
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FTE Ra verdict pro rege in an information in nature of a Nonew trial ean 
que <warranto, the proſecutor gave the uſual four day rule been ge 
in the office, and ſigned an interlocutory judgment. But before fer the fgning 
colts taxed, or any final judgment ſigned; the deſendant came an interlocutory 

to move for a nem trial. And the court held, he was too late; Wisent. 

for though theſe motions may be received, even in another term 
jet that is upon a ſuppoſition, that nothing has been done ſince ; 
the verdict: and fo it was held Trin. 10 Geo. 1. Rem v. Pol | 

bd (a), and Mich. 9 Geo. 1. Gilman v. Smith, where on the (Rer. 8 Mob 
plea fide the four days rule was out, the court held the defend- 3 L R. 
ant was not too late, there being no judgment ſigned; ; and that 1370. 
ſpning judgment was the material act 41), this has made all ng pen 
Attornies' General ſign judgment as ſoon as they can by che Bes gel. Ca 
rules of the court. | | ene tene ais 


2 
—̃— 


(1) Vid Rex v. Gibſon, ante trial after the firſt four days. But 

968. Rex v. Gough, Dougl. 791. that if it appear to the court at 

and ſee Rex v. 5. Halt, 5 Term any time before judgment that 

Rp. 436. where it is conſidered - injuſtice has been done him, they $4” 
u ſettled, that the defendant. will grant a new tral, 45 
can not of right move for a new | 


* 


— at —_— i —— 


Bertie verſ. Clutterbuck, 


FTER judgment of a year's ſtanding in H. K. the plain- Err doe aa 
tiff ſued out a ſcire faciar, on which he obtained an award e in the Ex- 


of execution : of this only the defendant brought error in the . 3 award 


Exchequer Chamber: and it was held, that 27 Elia. c. 8. of execution 
toes not extend to this, caſe, and leave was given to og. 
cut. $3'n, 0 Eg ay. 

&k. 5 Mod. 229. Salk. 263. Comb. 394. 1 L. Rem. 7 OY ky 12 Mo Jos. Yely, 


5). 1 Vent. 38. 168. Cro. Jac. 171. Cre, Car. 218. 


— 


BY a private ac for erecting a workhouſe in Gl, Js A perſon muſt be 
is given to the governors, to apprehend any rogues, va- 1 bea 
rants, ſturdy beggars, or idle and diſorderly perfons, within. cumming fora 
bs 4, the defendant was committed for being a diſorderly vagrant. 
8 and upon a habeas corpus was diſcharged. For per eu- 
un, He muſt 'be idle as well as diſorderly j being: drunk is 


— 
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uo | Michaelmas Term 12 Geo. 2. 
= being diſorderly, and yet it was neyer intended that this act 
it ſhould be put in execution againſt perſons of all ranks under ſuch 
it Saarland, qui tam, ver/, Burton. the « 
„ Wo-informstion N N- information was brought at the a{lizes on 21 Hen. 8, ſaid 
1 lies at the affizes A c. 13. againſt the defendant for non-reſidence : and the 4 Ge 
__ 1 action is thereby given to him that will ſue in any of the King's 
Adder. 3). 75. courts by bill, plaint, or information, in which no eſſoin is to we 
291. S. O be allowed. And upon demurrer the court: held, that it would (1) 
| . ie 3% not lie at the aſſizes, but muſt be brought in B. R. according to let 
. Cro. Car. 112. 146. Het. 101. Sir . Jones 198. Hut. 98. in N 
| For 21 Fac. I. c. 1). never intended to give a new juriſdiction and . 
to the aſſizes in caſes where they had it not before. Vide Salk. 2251, 
| 372, 373- And it was faid, that Farthing, qui tam, v. Mort- diiſhe 
(% Andr. 292. ham, M ich. 13 Ged. 1. (a) was never argued, but the rule was _ 
only to ſhew cauſe, and never ſtirred again. nr, 
Information net N. B. Before any demurrer there was a rule to ſhew cauſe My 
quaſhable on why the information ſhould not be quaſhed, but the court levee 
ROTOR refuſed to enter into the conſideration of it upon ſuch a mo- Fide ( 
tion (2). . RY | Rey 1 
=: | ef Io . Ion 
Mich. 13 Geo. 2. the court made a rule on 18 Eliz. c. $- for 
the proſecutor to pay coſts, though this was not a judg- 
p ment on the merits (3). . | 
; ; | e Hel e —— Nd 
Re pot fe f ;uriſdiQion. upon moron. i C:i.f 
| ieh v. Kent, 3 Term ect of juriſdi upon „ ief 
55 4 v. Williams, 3 15 Rex „ Wiles, 1 Burr. 385. the ru 
3 ep. 365. 8. P. and ſee Balls gui Rex v. Weſley, cited ib. 389. fe Rultify 
| d tam v. Atwood, 1 mee, 540. Dy J. ws * Haines, * Hus, 
TW. a0 v. Facomb, ante 953. 216. ſeems contra. 
. Fe dae held, char an fn. () See ed ci 204 Wo 
1 - _ formation may be quaſhed for de- | Mini 


HEN the note was delivered in, the plaintiff's yr 
| was upon it, And the Chief Juſtice permitted it 
ſtruck out in court, it being only an indorſement in blauk. 


Michaelmas Term 12 Geo. 2. 


Dominus Rex ver}. Ellis. At Guildhall. 


N an indictment for perjury in evidence given at the trial 
of an ejectment, the Chief Juſtice refuſed to let any of 
the defendants in the ejectment, againſt whom the verdict was diement for 


gen, be examined as witneſſes for the proſecutor. And it was perjury 
aid to have been ſo ruled on conference | 


4 Gro, I. Rex v. Newens (1). 


#4 * * 
77 i 
” 


BY 
. 


1 t 
S 


—— 


(1) Vide Rex v. Nunez, ante 1043 : 
But this caſe ſeems over-ruled 
in R-x v. Broughton, pft: 1229. 


and Abrabam v. Bunn, 4 Burr, 
1251. by which it appears efta- 
dlihed, that a witneſs ſhall not be 
deemed incompetent through in- 
terelt, unleſs he either is, or con- 
ceives himſelf liable to gain or 
ole by the event of the verdict, 
or unleſs it may be given in evi- 
tence in another action for him. 
Vide Carter v. Pearce, 1 Term 
Rr). 164. Bell v. Harwood, 3 
lem Rep. 308. Bent v. Baker, 


* — 


ib. 27. But there ſeems to be 


4 * 


Defendant ia 


ejectment no 


witneſs on in- | 


. 
! 89 % 


{ 


a diilinction between an indi- 


ment at common law for perjury,. 


and one upon 5 El. c. 9. For 


by the 14th ſect. of that ſtatute, 
the party injured is in caſe of con · 
viction intitled to a moiety of the 


penalty, and therefore ſeems in- 
competent, as being an evidence 


for his immediate intereſt, in the 
ſame way as an informer where 
he is intitled to part of the penal- 
ty. Rexv. Tilly, ante 316. Gilb, 
Law of Evid. 3 ed. 127. 


* 


7 


Yates verſ, Boen. In Middleſex. | 
[ debt upon articles, the defendant pleaded Nen g/ fafum, Lunacy may bs 


and upon the trial offered to give lunacy in evidence. The given in evi- 


Cie Juitice at firſt thought it ought not to be admitted, upon — * 
the rule in Beverleys caſe, 4 Co. 123. J. that a man ſhall not 
7 


Rultify himſelf: but on the authority of Smith v. Carr, 5 Fuly 
17:8, where Chief Baron Pengelly in the like. caſe admitted it, 
nd on conſidering the caſe of Thompſon v. Leech, in 2 Vent. 198. 
de Chief Juſtice ſuffered it to bè given in evidence. And the 
Pantiff upon the evidence became nonſuit (1). (2) 


9 


F 


Law of Evid. 165. 3 ed. But that 
which will only prove the deed to 
be voidable, as infancy, cannot be 


1) So alſo exceſſive drunken- 
a at the time of fi ning the 
© © may be given in evidence up- 
® this ine, Cole v. Robbins, Bull. 


taken advantage of upon it. Va 
„. 172. and a woman may Gilb. Law. 7 Buid. 3 ed. 2 
e ber coverture in evidence. Bull. L. V. P. 172, 12 Fin Ale. 
. Delaune, 3 Keb. 228. Gilb. 181. | 
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3 Proſent the Two Chief Fuffices 


At he Connci, o December 1738. . 


Na complaint of a0 Fachina againſt General Sabine, u 
{min of Jo Alderaman Ben Monſo, a Moor wa 
produced as 4 witneſs, and ſworn upon the Koran, I made no 
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Fr 


| Hilary Ferm 


12 Georgii 2 Regis. Ia P. R. 


Sir William Lee, Kut. Chief Tufice 


Sir Francis Page, Kat. g 7 
Sir Edmund Probyn, ar Juliet. 
Sir William Chapple, Kt. 

Dudley Ryder, E; Attorney General. 

John Strange, % Solicitor General. 


Smith ex demiſſ Dormer verſ. Parkhurſt et 27. 


PON a trial at bar in ejeQtment, the parties axveed te: a New trials 

ſpecial verdict as to a point of law ariſing upon a family be byd in 2 05 
ſettlement. But there being a queſtion of fact in which my 3 
did not agree, that was left to the jury, who found it meek = Andrews. 315+ 
paintiff againſt the weight of the evidence. | | 11+ 046+ © wary alles. 


The defendant moved for a new trial, 2 three 4 
vere made. 1. That it was after a trial at bar. 2. That it 
v3 in the caſe of a ſpecial verdict. And 3. That it was in 


c<tment, Theſe points were ſolemnly argued at the bar, _ 
the court took time to conſider of them. | 


. 


Aud as to the firſt, the court held, PERS ee 
lied againſt evidence, its being aun e, 47 


— — 


4 


105 Vid: Bright v. Zynon, 1 e. 28. Dor er dn. F 8 


av. 398. Richards v. Symt, "Williams, e . * > 
1 4th, 319, Baker v. Hart, 1 : * 


1 1 i 4 5 | new | 
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new trial, which had been granted in the caſe of Bewdley, and 
in the caſe of Sir Ghriftopoer Muſgrave v. Nevinſon. Paſ. 10 


Ces. I. ante 584. 


"4a + _— =O 


As to the ſecorid objection they gave no opinion, it not being 


Ap neceſſary to determine it upon the rule they intended to pro- I 


nounce in this caſe, ploy 

| F..4 ; 2 . . ; of 1 

L 1106 As to the third objection, they ſtrongly inclined, that the ut 
— J , verdict not being final in ejectment, a new trial ought not to be non 
Carth. 507, granted, but upon very particular circumſtances, 'where juſtice up01 
Holt 76. is no otherwiſe to be attained, And they obſexved, that no caſe the 
: had been cited of a new trial in ejeQrient” after a trial at bar. 11 

1 ; aCtic 


But the point upon which the new trial in this caſe was de- 
nied was, becauſe they ſaid the evidence was doubttul, and in E 


ſuch a caſe a verdiQ at bar ought to ſtand 2) 


— |; 5 We | have 

n ( pede i als whic 

(22) Fide Aſoley v. Able, pot. 1142. pan 

6h „ doub 

| \ \ i 3 th 

N 2 | Vaughan ver/. Browne. a 

— * HE defendant is ſued as executor: and pleads a judgment — 
may be pleaded to himſelf in the liſe of the deceaſed, and a retainer: the 


it darrein on- plaintiff replies, that he was executor only de for tort : and the 
. defendant, by way of plea. puis darrein continuance rejoins, that 
sg. S. C. he has ſince obtained letters of adminiſtration. , And upon de- 
OY murrer it was objected, that this is to abate the plaintiff's writ, 
which was well brought, by matter ſubſequent not depend 
ing on any act of the plaintiff's: and that the rejoinder was a 
departure from the plea. But the court , held, it was well 
enough; for the firſt plea does not ſay there was a will, and the 


deſendant could not at that time do otherwiſe than admit an a m9 
„acting as executor, And they ſaid it would be very hard to lay Court 

: it down, that if a man who ſues for adminiſtration is oppoſed, bag 
and the cauſe runs out into any length, that the acting pendent e 

lite ſhould be conſtrued ſuch a wrongſul executorſhip, as can Fould 

never be purged, ſo as to give him the benefit of retaining: be- Curt 

| - ſides theſe pleas pris: darrein continuance begin with a relicta wer ler “ 

_ ficatione of the former, which ſhews it may be departed from (2) emp. 

The defendant had judgment, | | "2D 


— 


2 — 


r wk: 05 ao 4 N | 1 
(1) Vide Williamſon v. Narwieb, (2) Vi Barber v. Palmer, | 
ps Sty. 337. 1 Roll. Abr. 923. L. Ld. Raym. 698. Sal 1738. 17? 
F.. 12. and Curtis v. Vernon, 3 Mod. 539. 8. G 
2. Stour v. Go 
Moore 871. 


Irn Rep. 587. 


PL 


* - 4 D N Y >. & $0" EK 
bs 4 2 oe, hay * l hs > f 
- HE, NYT "4 * mu P J * 9 
* p 1 2 * 


* I. » 4 * =» 


\ 0 
- 6 
- \ 2 : - : * 
. 7 » 1 * F 3's 2 1 _ 
* y p : . 
- K 1 | 
9 
— we \% 3 
— n | 8 * «9% * N + « - ; 
I . = 1 : . 
d ; — 
, - 2 N 
0 A # & Py . 1 r 
” . * 1 A, „ " £6 — 2 
1 Ni A 5 bn RTE WT | r 
* - o - = ; * > 8 & Ma * by ay 


1 
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N an action brought by the plaintiff as executor of an attor- Where an exe- 
| ney, one count was, that the teſtator in his life was em- wor OY 
plojed by the defendant and did buſineſs, hut dying in the midſt fait 
of it the plaintiff cauſed the ſame to be finiſhed, and the defend- Andr. 356. 
ant in confideration thereof undertook to pay. The plaintiff was eq aps 
nonſuit at the trial, And now the defendant moved for coſts, 432. S8. C. 
upon the authority of the caſes, where it has been held, that if Ante 682. 
the plaintiff might have declared upon a promiſe made or a 
wrong done to himſelf, he ſhall pay coſts, it being à cauſe of 5 
ation ariſing in his own time. Bf IE ; 


f 


Et per curiam, (upon conſideration) We are all of opinion, 1197 } 
that the plaintiff ought to pay coits. The reaſon why executors 
have been excuſed, ariſes from the words of 23 H. 8. c. 15. 
which ſpeaks only of contracts made quith, or wrongs. done t the 
pantiff; here is a demand for which the executor might un- 
douviedly maintain an action in his own right: and it falls within 
the reaſon of paying coſts where an executor declares upon a 
converſion in his own time (1), Þ | 


». TAs £77 


* 


* 0 = 
Fes — 


— „ 


, (1) Vide Cockeriil v. Krna/fton, 4 T-rm Rep. 277. and the various 
l tales ciied in Hullock on Coſts 174, Se. 1 
4 5 net” 
t, | —"$4/ 

4 Archer ver/. Snatt. 

2 ' „ * 

el 12 defendant purchaſed the equity of redemption, and proceedings on 

he had poſſeſſion of the eſtate: the leflor of the plaintiff was » 9 oy | 
an $ mortgagee, and; had alſo lent money on a bond, And the, ,urctuſerof a 
ay court being moved to ſtay proceedings on payment of the mort- equity of te- 

ed, Fe: money, with intereſt and colts; it Was referred to the tien, with» 


maker, And the leffor inſiſting to be paid the bond, before he „ | 
= would re-convey, the matter was ſpecially reported. And the Avdr. 343. 8. C. 


. 
a as 
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. wu was of opinion, that this not being an application. by an * 7 [ | 
er beir ( 1), but the mortgagor or his aſſignee of the equity ot re- — 
| Emption 3 they could not ailow'the bond debt to be broughi in; - 


(1 That the heir muſt have Colemay v. Winch, 1 b. Wms. 7.75» 
„ Fud the debt due by bond as well Powis v.  Carbet, 3 Ath. 556. 
11 i that by mortgage. Vide Shut- Troug bien v. Troughton, 1 Vew 87» 
8 * 


4 
: 13 * 
* 

* A 

* 459 - * && * 1 | > 
* * = 1 
\ 
7 ? d b 
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but were to act in this caſe according to the rules of a court of 
of the mortgage money only (2). And-it was ſaid to have been 


dian and marry- 
14 10. S. C. 
much . 


And the court granted the information though in 4 Ml 
I 1108 


of her within the meaning of /e&#. 3. of 4 Pb. & Ms 
c. 8. which puts the caſc of her conſenting, and Jays 2 pc 


| molle proſeuis 


Fg 


, #38. ALS : \ 
0 . * 
- 
Hi Term ; 
. 7 2 ' - 
F4 5 


48, 


equity, where a redemption is conſtantly decreed upon payment 


ſo held Hil. 11 Geo. 2. in . R. Wood ex dimifſ® Cowhurſt v. Mer. 


% j (a) Challis v. Caſborn, Prec. 244, widetur contra; and ſee all 5 
is Chanc. 407. Culeman v. Winch, upon this ſubject Auen. 2 Fon. d 
1 P. Vn. 775. Morret v. Paſte, 1739. Demainbray v. Mut, b 
2 Ath. 53. Amon. 2 Fez. 652. Prec. Chanc. 419. Vanderxtt l. C 
Bingham v. Gregg, Barnes 182. Willis, 3 Bro, Chan. Ca. 21, b 
acc. . Fern. | th 
N Caſe of the Vicar of Dartford. 
Clergyman not H E court granted him a writ of privilege againſt ſeri 
obliged to be - the office of expenditor to the commiſſioners of M 
of the authority of 1 Mod. 282. 1 Vent. 105. 1 Lev. 303. 1 
5. by Keb, 603. 6 Med. 140. Though it was inſiſted, that this wa 
| 4 wc iN office which might be executed by deputy. / 
— much fuller. VE og | an 
Dominus Rex ver/. Lord Offulſton et al. " 
| he 
N a motion for an information, it appeared, that the 0 
fendants contrived to get a young lady out of the cultoc 
taking W3) * of her guardian aſſigned in Chancery, and marry her, and th — 
dom ber guar- à coach, Sc. was prepared, into which ſhe voluntarily ven 


and was carried into S ex, and there married. 


144- it is ſaid not to be an offence at common law: 77 pl 

it was certainly a conſpiracy (1); and 1 Sid. 387. 1 L. 25 
and 2 Med. 130. are in point. Beſides, * inclined, tu 
though ſhe went voluntarily, yet it was a taking and conveſu 


upon her. 


% 


In this caſe it the court of Chancery had conn 
ted the defendants for a contempt : but the court granted the! 
formation notwithſtanding, and Mr. Attorney General refulc 


— _ 


(1) Fide Rex v. Thorp, Com. 26. Hole 333. « 5 Made 21. 
456. 8. C. Rep. v. Blacket, 7, Med. 39- Np 


* 


Hilary Term 12 Geo. 242. 


% | Jones werſ, Harris. In Middeſex. 
; N treſpaſs againſt fix defendants, three ſuffered judgment to 
— | go by default, and the other an pleaded Not guilty : the 
bt went tam ad triandum quam ad inquirendum : and on evi- 
2 dence it appeared, WM the treſpaſs was done after the action mage 
brought, it being a general memomandum. Whereupon the 
Chief Juſtice directed the jury to acquit the three e 
a go on and afſeſs his damages as to 
the others. 


. „ 


* 


— 14 * a _ 
= * . 


6%. Webb & al, foft. 1222. 8. P. 
Pitts verſ. Evans. In C. B. 


Prohibition was granted to a ſuit in the ſpiritual court by Prohibition ws 
the clerk of St. Magnus for 1 5..4d. aſſeſſed on the defend- ſity a lc f 


ant's houſe at a veſtry in 1672, to be paid to the pariſh clerk. , 42s. l 
For per curiam, He is a temporal officer (1): or if not, yet he et he Pre. Rep ae z 
13 Vin. 133. 


1 
— 


could not ſue there for ſuch a rate; for if it is due by cuſtom 
r if not, a quantum meruit, or a bill pi, x, 
in equity. 


» — — * —— 


(1) Plate v. Boirne, ante 942. 
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Sir Francis Page, Kt. 


Sir Edmund Probyn, Xu. 
„ ; Si William Chapple, Knt. 


2 Dudley Ryder, Eſq, Attorney General. 


* 


132 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Juice. 


| Fuſlicer, 


John Strange, Eq; Sohcitor General. 

| +. Croft verſe Pawlet. 
Np Ganing Na trial at ber in ejectment, the defendant made title un- 
in the deviſor's der a will, the atteſtation of which was in theſe words, 
tr of ey « Signed, ſealed, publiſhed and declared as and for his laſt will, 


atteſtation, yet 


"It may be a good and the witneſſes all dead, 


- Execution. 
$ Vin. Abr. 128. 


pl. 4- 
2 Eq. Ca. Abr, 
. 765. pl. 22. 


<« in the preſence of us A. B. and C. The will was in 1723, 
and their hands proved in common 
form: but then it was objected, that this was not an execution 
accordiug to the ſtatute of frauds; and the hands of the wit- 
neſſes could only ſtand as to the facts they had ſubſcribed to, 
and ſigning in the preſence of the teſtator was not one (1). But 


— 


9 


(1) Fide Shires v. Glaſicock, 
Salk. 688. Longford v. Eyre, 1 
P. Wms. 739. Dormer v. Thur- 
land, 2 P. Wms. 510. Right v. 
Price, Doug. 241. Caſſen v. Dade, 
1 Bro, Chan. Ca. 99. But it is 


' no; necallary "this e e 


mould aQually fign his will in 


the preſence of the witneſſes. L 
v. Libb, 1 Show. 68. Stonehouſe 
v. Evelyn, 3 P. Was. 254. C0 
v. Gryle, 2 Ath. 176. June 1. 
Lake, ib. Le Gr v. Atkinſon, 
2 Vez. 454. Carleton v. Griftn, 
1 Burr. 554. Ellis v. Smith, Doug: 
244- (u.) to 3d. edition. the 


F 3. F 
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the court, on the authority of a caſe in C. B. (2) ſaid it was © 


evidence to be left to a jury of a compliance with all circum- 
ſtances. And a verdict was given for the will. Ln 


4 * p — 
_— > —_— _— * 


— 
* 
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(2) Hand: v. James, Com. Reps 530. 2 Ez. Ca: Air. 764. fl. 16. 


Dominus Rex verſ. Hebden. 

N an information in nature of a quo warranto againſt the Evidence.” 
0 defendant as bailiff of Scarborough, he made title as elected 1 | 
under the bailiffſhip of Batty and Armſtrong; and upon ifſue 
joined, whether they were bailiffs or not, a record of a judgment | 
of auler againſt them was read in evidence. And upon motion [ 1110 J 
for a new trial, it was held, that it was properly admitted 
in evidence (1), and was ſo done lately in a trial at bar relating Ag 
to the corporation of Orford (a). And a new trial was denied. 2 Vide A. 


2.4 


(1) It was held admiffible you can impeach the judgment as 
but not concluſive evidence. Andr. obtained per audem Vide the 
392. 5ull, L. N. P. 231. Rex opinion of Lord K:nym C. J. in 7 
v. Grimes, 5 Burr. 2601. 8. P. Rex v. The Mayor of York, FRE r 
But that it is concluſive unleſs Rep, 73. 2 | | 


% 


Wray verſ. Liſter 


N debt upon an old judgment, the plaintiff laid the ad dam- The plaintiff 

num to 10 J. the jury gave intereſt, which came to 301. and nen n . 
for that and coſts judgment was entered up. And after error other tm. 
brought, the plaintiff moved to have liberty to remit the ſurplus, Maggs 
and enter judgment for 10/. only. And Page J. was for doing 8 
it; but the Chief Juſtice and the other two held it could not be 
done in another term. And the inſtances of reverſing judgments 
ig fault, ſhew it was never thought to be amendable (1). 

Qy, 45s ( 


pO 


4 


(1) Chevely v. Morris, S. P. in damages there in a ſum greater 
K. and in Cam. Scace. 2 Black. than that for which the judg- 
1300, A motion had been made ment was entered up, but it was 
the preceding term to amend denied. Andr. 351. 
de declaration by laying the 1 
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, Dominus Rex verſ. Inhabitantes de Woolſtanton. 
- ö Y s % = s 5 * 
25 | - 


One of the juſti- JJ* ON. a ſpecial order of ſeſſions the queſtion was, whe. 
| ceero allows cher a boy bound out by juſtices (the boy being no pary 
| binding nb"? to the indenture) had gained a; ſettlement, it ing only ſtated 
quorum. that his binding was allowed and approved by two juſtices, 

3 "uw. Sett- O. Now the 43 Eliz. c. 2. requires that one of them ſhould be of 
. the quorum. And for this "omiſſion the court held, that the 
Andrews 362. ſeſſions had done wrong in determining it a ſettlement, and 

e © Oonnthn of noni ot ng 


— 


8 


(1) The point is rightly re- original order of removal, be of- 
ported here, but the judgment of frmed. Vide. Birr. S. C. 144. 


Ws. the coürt was, that the order of And ſee 26. Geo. 2. c. 27. which 


; ſeſlons made for quaſhing the removes this objection. 


Domiaus Rex ver/. Inhabitantes de Al Saints in Derby et: 


8 X Writ of error was brought of a judgment by the commil. 

9 ſioners of oyer and ler miner for the county of Derby on ar 
— 9.) indietment for not repairing a 5. And the indictmen 
5 ſet forth, that the inhabitants of ſuch part of the three pariſh 

in Derby as the way lies in are bound to repair. The -writ 0 

error was of a; judgment on an indictment againſt the inhabi 

tants of the three pariſhes in general, ad grave damnum of then 

„and for this yariance the writ of error was quaſhed : and Ji 


375 treſpaſs againſt four, two were convicted, and two acquired 
error brought ad gave damnum of three, and quaſhed. 


l 7 ? 42) Bore 6 Vi 3 Geo, 1. Dawſon et af v. Lowther (a) was cited, where i 
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Trinity Term 


12 Georgii 2 Regis. i i [oy 
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If 57 William Lee, Nu. Chief Fefbice. 5 
„Sir Francis Page, Knt, © „„ ha .>. 
111, | 1 
a 5r Edmund Probyn, Kar. F Fuſticee, © © . 
Sir William Chapple, Kur. 4 4 


Dudley Ryder, Eſq; Attorney General. 
John Strange, E/; Solicitor General. 
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Dominus Rex v,. Dr. Betteſworth. | 


ANDAMUS to grant adminiſtration to Mr. Bridgen, er 
Mae of lady Bellamont deceaſed. The dean 22 a 


re iff the Arches returned, that a ſuit had been commenced before S js the 
ed bim between Mr. Bridgen and a ſon of the deceaſed, who 1 


chimed to be her executor under a will made by her purſuant ,aojnifration. 

va deed executed before marriage, whereby the huſband . F n 
ſhe ſhould have power to make a will and diſpoſe of her 
which deed Mr. Bridgen had confeſſed, and thereupon han der a power 

lud been given for the validity of the diſpoſition, but not for — a 

ws inſtituted by the daughter againſt the ſon and Mr. Bridgen tm — y og | 
kr adminiſtration vie the will annexed, * is mw depends pevfing ot 7 


ky (2), .mandamus to 
5 | | une it to the 
— | — renner nnarenennnnene rn ene — tand | 


i) But it ſeems ſomething - Vide Rex v. Bettefoorth, pot 1118. 
nal appear to have been done by (2) Rex v."Beuefworth, 2 Bar- 
de huband to exclude himſelf. hana 420, | 2 


5 


It is a good cuſ- 
tom for perſons 
tao be admitted 
to freedom to be 
* 
ea the New Teſ- 
tament (1) 
It is not unrea- 
ſomable that the 
oath ſhould be 
required ts be 
taken before the 
admiſſion. In 
ſetcing out in the 
return to a man- 
da nus, a cuſtom 
to hold courts for 


place is ſuffi- 
ciently alleged 


to be held within 
the city, and the 

time when need 
mot be (et out. 


rather an appointment which is to operate in equity; yet the true 
queſtion is, whether this is ſuck an inteſtacy as is within the 


band, which appears in this caſe: and this differs greatly from 
the caſe of Cullum, Hil. 4 Geo. 2. where the power was only 


to interpole, and therefore the return muſt be allowed. 


the admiſſion of 
freemen, the and that there is another cuſtom for their taking the oath 


If it be averred 


— oe fone +a me ; . 8 . . 
* WT 1 * Wann, Py Ah 1M xn. $6.5. 7 J 
+” 7 7 3% - 1 


Trinity Term 12 Geo. 2. 


And upon conſideration the court declared, that no peremp- 
mandamus ought to go: for though generally the huſband is 
intitled to the adminiſtration as next of kin; yet that is in reſpect 
of the intereſt he has in the eſtate, and becauſe no body is in 
_ gradu, and that is the reaſon, why adminiſtrations are ſo 
0 by granted to a reliduary legatee. 2 Leu. 56. 1 Vent. 219, 
1 Sid. 281, 


pplic 
gering 
tz th 


. 
UA 


And though ſtrictly ſpeaking, this is no will, but 


meaning of the ſtatute. And the law, particularly 29 Car. 2. 
c. 3. conſiders femes coverts as having ſome right to diſpoſe of 
their effects, which can only be by the agreement of the huſ- 


to a leaſehold eſtate, whereas ſhe might have other effects. The 
matter is properly under the conſideration of the ſpiritual court t 
whom to grant the adminiſtration, and there is no reaſon for 


Dominus Rex ver/. Boſworth. 

A ANPAMUS direfted to the chamberlain of Linda 

ſuggeſting, that every perſon of twenty-one years old, bot 
the ſon of a freeman, and entered of one of the companies, ha 
a right to be admitted to the freedom of the city; and that An 
ham Rathom being ſo intitled, was preſented in order to be a 
.mitted, but hath been refuſed ; the charaberlain is therefore 
quired to admit him, or ſhew good cauſe to the . Tot 
he returns, that the corporation conſiſts of ſeveral guilds and f 
ternities, into one of which perſons intitled to freedom arc to 
admitted; and that there is ſuch a cuſtom as ſuggeſted for ad 
mitting freemens' ſons ; and that within the city there is, ® 
time out of mind has been, a certain ancient court held bet 
the chamberlain or his deputy for the admiſſion of ſuch pero 


freeman on the New Teſtament. Then he admits the title al 


1 lequ 
5 Bog a 
(i) But Quakers are exempted cuſtom of the city,” 1% : 
by 7& 8W. z. c. 34. 8 Geo. 1. allowed, and it is further en 
c. 6. & 22 Geo. 2. c. 24. ide that Quakers are uſually dn . 


Rex v. Mayor of Lincoln, 5 Mod. ted to their freedom in 


402. Where a return to a n. upon their ſolemn wt 1 
Amn to admit A. to the freedom 12 Mod. 190. Cath. 44% 
of that city, ſtating that 4. was Vids allo Rex v. 7 urkey Cin ug 
- a Quaker, and “ refuſed to take 2 Burr. 999- el 


the uſual oath according to the 


Fd 
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Trinity Term is Ges. 2. 


15 


{mitted : et ea de cauſa; he had not admitted him. Lt cee 


$ gone into at large. But the court giving no opinion upon that 
int, it is to little purpoſe 10 take notice of it. e 


And this term the Chief Juſtice delivered the reſolution tic of the 


The firſt objection taken was, that in ſetting out the cuſtom 
hold courts for the admiſſion of fteemen, no place or time 
here and when ſuch. court is to be held, is mentioned. Nom 
to this we are all of opinion, the return is ſufficient. As to 
ce; it is averred to be held within the city, and that is 
ugh, without ſaying in what part of the city ; for a member 
the city muſt take notice of it, and find it out; and the cuſtom 
Uough the ſituation of it was not deſeribed. Fr 
And as to time, we think it good upon the ſame foundation: 

$3. a cuſtom for the tenant to preſent a feoffment at the 
* court, elfe it ſhall be void, was held good, though the 
of holding ſuch court did not appear. In many places and 


prations they have no ſtated times of holding courts,' but call 
N occaſionally. | : 


next objeQtion was, that the oath is required to be taken 
the admiſſion, and ſay they, that is unreaſonable. But 


i return, that the party was ſworn in: a cuſtom is not to 
ied by a ſuppoſition, the officer wilt not do his duty; the 
ma; not inroll, or the copyholders preſent, and yet cuf- 
equirmg that are good. 5 Co. 84 Beſides, if any fur- 


; for he may have a mandanus, which is not to be called 


aſt objection made is, that it is not reaſotiable to con- 
e cath to the New Teſtament in trading cities, where a 
eigion is of no conſequence, and ought not to interfere, 

ſuellion before us is not whether upon a proper applica- 
Ul, Ki tion 


* 


k remedy, for it is founded on the principles of the com- 
W. | PPP of”. 


This caſe was three times argued at the bar. And the queſtion 
out the right of Fexvs, and the nature of their toletation- here, 


Aa 


wming to Blackwell-hall with eloth was held good in 5 Co. 


* ve anſwer, that the giving the oath is the admiſſion it- 
And Paſch. 13 Ann. Regina r. City of Londen, it was held 


was neceffary after ſwearing; the party is not without 


- \ . 
* 
* > 'A 
SY 
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9 * 
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"plication of Ratham for his freedom but ſays that upon ten- 
ring him the oath on the New Teſtament, he refuſed to take 
; that he was not a Quaker, nor had ever ſince applied to; be 


be PL OY ) nr 2 
8 n l : * _ * = 
A r = 

: . 


Trinity Term 12 Geo. 2. 


cation the Feros may not be allowed to ſwear on on the Old 
Teſtament, as they do when they give evidence; but whether 
this cuſtom: of taking an bath in the uſual manner is unteaſon- 

able upon the face of it. My Lord Cote in 3 Inf. 165. defines 

| nan oath to be, an affirmation or denial by any Chriſtian, and the 
I. Raym. 3%. law takes no notice of diſſenting from an eſtabliſhment. My 
Lord Chief Juſtice Holt in Larwoed”s caſe ſays, there has al- 

| ways been an eſtabliſhed religion, the ridiculing of which is pu- 

Ante 334. niſhable ; and that alſo was the opinion in Woofon's caſe, Pech 

". 43 Ges. 2. In 1 Vent. 293. Hale ſays, it is part of the law of the 

land ; and in a manuſcript of his which I hate ſeen, he ſays that 

Chriſtianity came in here by external ſpiritual force, and diſcipline 
was introduced as a cuſtom, and 1s part of the law. 


Ante 1104. was ſaid; that the law does not require the New Teſtamen 
in all caſes, particularly as to evidence given by Jett. But the 
reaſon of that is, becauſe all courts defire to have the beſt ſecu 
rity they can for the truth of the evidence; and therefore as i 
is known they have a more ſolemn obligation to ſpeak the truth 
when ſworn on the Old Teſtament, it is for that reaſon allowed 


| The common regular way of ſwearing is on the New Teſtament = 
„ and ſhall we ſay that a cuſtom Tequiring ſuch a regular oath i it 
| bad? The 1 Eliz. c. 1. { 19. takes notice of an oath upc calc 


the Evangelifts, and the abjuration oath (till altered for 
5 exws by 10 Geo. I. c. 10. 5 18.) runs, upon the true faith of 


iſtian. 


we therefore think this a good return, and allow i. 


wor 
the 
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3 Caſe of the Pariſh of Saint Peter and Paul in Marlborough. WW 4 
uftices may or- W © juſtices reciting the inability of the pariſh of &. A 
= one parifh to Mary the Virgin — maintain it, own poor, order 4 coul, 
| payalumingroſ® church-wardens and overſeers of Saint Prter and Paul to 3K they 
| then they muſt raiſe and levy 60/. for the maintenance of the poor of the od eren 
| maketheratety pariſh, And objection being made to their ordering ſuch 2 ff. 192. 
—_ - eee ſum, the court held it well in that reſpect, according to 1 / they 
1 D 0, Salk, 480. Cumb. 309. (1). But then the order atts 
2 No. 186. quaſhed, becauſe the juſtices had delegated their power of al 
ſing and rating the pariſhioners to the churchwardens and on 
ſcers; whereas by the 43 Eliz. c. 2. the juſtices are to make 
- rate on all, or particular perſons. 


7 5 - the n 
rome 
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(1) Rur v. Holbeche, 4 Term Rep. 778. + Na. Rep. 181 BY: ® — 
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Ss nnen e ene n ee 
; N aſſumpſt for money had and received to the plaintiffs uſe, , enen is a. | 
e a caſe was made at fi prius for the opinion of the court, pable of being a | 
. in nag ä e e ſexton and of 8 


voting in the 


| That there being a vacancy in the office of ſexton of the pa- election. 
ni of Saint Botolph without Alderſgate, in the city of London, 13. Vin. Abr. 
* the plaintiff and Sarah Bly were candidates: that Bly had 169 39. pl. 7. 

C indiſputable votes, and forty which were given by women who _ 

were houſe-keepers, and paid to church and poor; that the 

plaintiff had 174 indiſputable votes, and 22 other votes given 

by ſuch women as aforeſaid ; that Bly was declared duly elected: 

upon which the plaintiff brought a mandamus and was ſworn in, "+ mga 
and the defendant had received 5 s. belonging to the office. SA 


In this caſe two points were made: 1. Whether a woman was 
capable of being choſen ſexton. And, 2. Whether women could 
vote in the election. | 


- * 


it, nor did I think proper to argue it, there having been many 

caſes where offices of greater conſequence, have been held by 
women, and there being many women ſextons now in Landen: 
the authorities cited upon this point were Spe/mar's Glofſ,, 497 2 
Mich. 2 Ann. a woman appointed governor of Chelmsford work «, L. Km 
houſe : Lady Broughton's caſe, who was keeper of the Gatehouſe, 1014. Wh 
3 Keb, 32. Blunt's Tenures 47. 4 Inft. 221. 215. Dy: 285. —— A 
Hb. 148. And in Brady's Hiflory of Boroughs, it appears that 8 2 
ay Lady Packington was the returning officer for members at 


As to the firſt, the court- ſeemed to have no difficulty. about [11151 


1 


As to the ſecond point 4 Inf, 5. was cited to ſhew women 
could not vote for members of Parliament or coroners, and yet 
they have freeholds and contribute to all publick charges, and 
eren to the wages of knights of the ſhire, which by the Regiſter 
102. a. are to be levied de communitate comitatus, And though 

vote in the monied companies, yet that is hy virtue of tlie | 
«ts which give the right to all perions poſſeſſed of ſo much ab as 
: that military tenures never deſcended to them. Wright's 2 


Tenures 28. Weſt's Inguiry into the manner of creating Peers 44. 


But the court notwithſtanding held, that this being an office 
did not concern the publick, or the care and inſpection of 
morals of the pariſhioners ; there was no reaſon to exclude 

demen, who paid rates, from the privilege of voting: they ob- 
re was no uſage of excluding them ſtated, which per- 
: K k 2 : | haps 
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hape might have altered the caſe: and that as this caſe was ated, 
the plaintiff did not appear to have been duly elected; and there. 
fore there ought to be judgment againſt him. 


o 


4 
„t "3 . 


Dominus Rex ver/. Inhabitantes de Eaſt-Bridgford. 
re c teeny COP 2 

Apprentice: FJ PON a ſpecial order it was ſtated that an apprentice upon 
tug WE the death of his maſter, was with his own conſent turned 
233. and Seff, over by the widow (who had taken no adminiſtration) to another 
_ Eq.1752. vol. 2. maſter, whom he ſerved, And the court held it a good ſettle. 
Ke No. 15. ment in the laſt pariſn, within the reaſon, of the caſe of Hz 
Shox; Trinity and Shoreditch, Mich. 3 Geo. 1. where A. was bound to 


Vide alſo Cajfer B. but ſerved C. all the while in another pariſh, and there gained 


apap a ſettlement. EGF 41224 fie | ; 
' Salk, 68. | | : 
| [ 1116 ] Between the Pariſhes of Saint Neots and Saint Cleer, , 
A ſettlement is U PON appeal from an order of removal from Saint Net 5 
. 41 co Saint Cleer, the caſe was ſtated, that the pauper was 
eſtate, and re- bern in Saint Cleer; that he ved à year as a hired ſervant at hn 
mains after the Sat Nets, and then returned to Saint Cleer, and lived with lis 
1 3 mother on a tenement, in part whereof he had an eſtate of in- I 8 
232. and Seſfl. heritance, of which he was ſeiſed in common with his mother Ro 


wy 77e, and ſiſters; that he afterwards fold his right; and that he had 
No. . g. C. never lived upon it forty days together. And it was inſiſted on, 
3 dat though whilſt he had the eſtate he was not removable; Jet 

it was but a temporary ſettlement. - And the ſettlement gained 


3 at Saint Mete by ſervice would revive. But the court held, that 
Wo he had gained a ſubſequent ſettlerfient at Saint Cleer by living forty 
43 | days upon that eſtate, and the ſelling it afterwards made 10 a 
N e eee eee 

_ e Heo 45rd at . 


Sir Alexander Anſtruther's Cafe, 


: TE being à priſoner for debt in the King's Bench priſon in 
ws re oy H e e to the quarter ſeſſions for ANG 
determined an ifcharged upon the inſolvent debtors act; but being oppoſed 9) 
Tnlolvent "5 he à 500 L creditor, he was ordered to continue in cuſtody, and 
cannot remove creditor to pay him one penny per week; and at 2 ſubſeque® 
and hear his cale {pil gng it was refuſed to increaſe the allowance. 4 

in another 5 | 20 woes 

county. 


Upon this he removed by Babes corpus to the Fleet, my 
plicd to the ſeſſions in London; where he was allowed 2 
tent of che act, 39. 6d. per week, And for non-payment ; 
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Trinity Term 12 Geo. 2. 


of he was at a ſubſequent ſeſſions abſolutely diſcharged. And 

all theſe orders being removed by certiorari, the court was of | 
opinion, that the London orders ought- to be quaſhed: for he * 
was the proper ſubjeCt of the Surrey juriſdiction at the time of 3 | 
making their orders, And it 1s like the caſe of a ſecond removal 
of a pauper, where it appears there is a former order in force, 
and no variation of the circumſtances and merits of the caſe : 


beſides, if all the orders ſtand, the creditor is made to pay more. 4 
than the Parliament has appointed by one penny. Wherefore 2 
the London orders were qualhed. ; | 

Heath ver/. Walker. In Middleſex. nw}; 1 


FRE looking into the record there was no iſſue joined, As appears no 
for it was et pred” the defendant, inſtead of the plaintiff, e 5 
ſimiliter (1): it was therefore objected, that the Chief Juſtice diſmiſſed. 

had no commiſſion to try any iſſue. And the doubt was, what Ante 267. 

to do, for the jury had been ſworn, And upon adviſing with 

the bar, the Chief Juſtice diſmiſſed the jury, for he could not 

call the plaintiff, or ſuffer. the defendant to take a verdict, 


1 * PY 


- 


— 


* 


— 4 =y I » 4.2 — 
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(1) That this would have been and the note. See alſo G v. 
amendable after verdict. Vide Spencer, aute 641. and Sayer v. 
Rawbone v. Hickman, ante 551. Peacock, Cowpe 407. 
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. 5 Thouch the 
wife has a ſepa- 
kate eſtate at her 


diſpofa!, and 
makes a will; 
yet if there be 
no aſſent of the 
huſband, he 
ſhall have ad- 
miniſtration. 
Ante 891. 1111. 


By John Strange, Eye: Solicitor General. 


Michaelmas Term ' MK: 
13 Georgii 2 Regis. In B. R. 


Sir William Lee, Kur. Chief Fuftice. 


- Sir Francis Page, Kut. ö then 
Sir Ecimund Probyn, Kt. Tuſtices, 
Sir William Chapple, Kt. 


Dudley Ryder, E; Attorney General. | 


Dominus Rex ver/. Betteſwort un. 


98 O a mandamus to grant adminiſtration to the huſband, it 
was returned, that the wife's mother having by her wil 
you her ſeveral effects fb her ſeparate uſe excluſive of the hub 

nd, and to be by her diſpoſed of as ſhe ſhould think 6 
ſhe had accordingly made a will, whereby ſhe deviſed her lep 
rate eſtate to truſtees, with whom the huſband was now litigating 
the validity thereof in the eccleſiaſtical court, pending which ſul 
the dean of the Arches could not grant adminiſtration, E f 
curiam, This is an inſufficient return, for here is no act 


huſband's to expreſs his aſſent to her making a will; and ſhe 
may have choſes in action, or other rights, beſides what are 1 
cluded in her mother's will: in theſe caſes. there muſt be 10m9 
act done by the huſband, to exclude himſelf ; which not denz 


pretended in this caſe, there mult be a peremptory mandamus 


_ 4 
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2 
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Michaelmas Term 13 Geo. 2. 


Green verſ. Giffard, 


HF cauſe was tried upon a day to which it was continued 

by a ſecond countermand. And the defendant making no Praiſe. | 8 - 
defence, the verdiẽt was ſet aſide, it being only in the plaintiff's pe. 18 
power to continue his notice once in a term. And F 
ſüd, it was ſo ſettled in C. J. Holt's time on examining the at- 

tornies (1). | | uy 


(1) In Boyes v. Trift, Barnes 292. acc. in C. B. 2 


2 


* 


Dominus Rex wer/. Calcutt et Monk. 


HERE were five ſeveral eonvictions for deer-ſtealing, Deer-fealers- 
returned, four of which being either for killing, oraiding . — _ 
in killing deer, in Waltham foreſt, had no objections made to 
them that are worth taking notice of; but as to the fifth, which 
was for deer-ſtealing in a purlieu of the foreſt, it was objected, 


That it was not averred, that deer were. uſually kept in the 
jurliev, but only that they were uſually kept in the foreſt, 
whereas by 3 N. & M. c. 10. that ſeems to be required, The | 
cauſe is, © If any perſon ſhall unlawfully courſe, &c. any red 3 W. &M.c.1o. 
* or fallow deer in any foreſt, chaſe, purlieu, paddock, wood, 
® park, or other ground incloſed, where deer have or ſhall be uſually 
* t:pt, without the conſent of the owner, or perſon chiefly in- 
* truſted with the cuſtody thereof, or ſhall be aiding or aſſiſting 
* therein, and ſhall be convicted thereof, he ſhall forfeit, c.“ 
To this it was anſwered by Mr. Solicitor General, That ſuch + 
nerment could not extend to a purlieu, for 4 Ii. 303. deſcribes - 
tus a place where by law deer cannot be kept, it being diſaf- 
breſted as well with regard to all others as the owner, and the | 
cath of the ranger, 304. is to drive deer out of the purlieu into . 


dude foreſt. Mam tovud 292. Secondly, The averment as to fo- Trem. Eat. 9. 

, chaſes, and purlieus, is not made neceſſary by the act, for No ſuch auer. . 
* the words tobere deer are uſually kept extend only to ground in- _ 9 ; | | 
\ | _— 


Goſed ; elſe the words other ground will make it neceſſary to aver 2 
lat the foreſt, &c, was incloſed, which is not the caſe in any 
pt of Bnglond. = e 


Et yer curiam, The anſwer is right in both reſpects. 


7 


9 « 


Another objection was, that it did not appear, but that the 
&lendant was owner of the purlieu; in which caſe he had a 
Pi to chaſe the deer off his ground. Sed per curiam, That would 
mutter of defence, and ſhould be ſhewn on his part, accord- 
W reſolution in the caſe of the Ting v. Bryan, (ante 1 101.) 

te convictions were confirmed. | 
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Michaelmas Term 13 Geo, 9, 


* 


3 Hickman gf, Colley. 


* 1 


þ . 


What coſts we | B * 3, Fac. I. c. 16. it is provided, That if one citizen of 
2 be 1 | n ſue another ont of the juriſdiction, and does not re. 
N ſug. cover 40 f. he ſhall not only loſe his own coſts, but ſhall all 
tenion for coſts. pay to the defendant ſo much ordinary cofts, as ſuch defendant 


Andr. 377. S. O. ſhall juſtly prove it hath coſt him in defence of the ſuit. 


Ante ts In this caſe the verdict was for leſs than 40 5. and the court 


ve the defendant leave to ſuggeſt it on the record, as the only | 


way to get at his coſts (1). And a ſuggeſtion being made, anda 
demurrer put in to it, which was adjudg'd for the defendant ; it 
came to be a queſtion, whether the coſts of the application ſhould 
be allowed, or only coſts of the trial and former proceedings, 
this not being ſtrictly ſpeaking coſts of the defence. But the 
court ordered the coſts of the whole to be taxed, 


* 


(1) Vide Wilſon y. Donnelly, Say. habitant of Midd!:/ex. Bat if the 

Rep. 27 3. Fitzpatrick v. Picker- defendant lives within the juril- 

ing, 2 Wil. 68. Waſe v. Wy- diftion of the Wefminfer court, 

Fed, Dougl. 246. and the caſes he muſt plead 23 Geo. 2. c. 27.in 

there cited. 8. P. where: the bar. Taylor v. Blair, 3 Term Ry, 
action was brought againſt an in- 452. | 


. 


Doe on the Nemiſe of the Dutcheſs of Hamilton wv 
= | | Robinſon et al, 


wm plead ECLARATIONS in ezetmeat were deliyered before 


£ tothe den. the effoin day of Eafter term, and in Trinity term the de- 


- dition in eject- 


ment. ndants appeared, and moved for leave to plead to the juriſdic 


tion, that the lands lay in the county palatine of Cheer. And 
upon ſhewing cauſe, I objected that they came too late, Sed jrr 
curiam, Though in ordinary caſes the defendant muſt plead this 

5 within the firſt four days; yet we all know that in a coun 
cauſe the tenants cannot be compelled to appear till four di 
uſter Trinity term. As therefore they have come in voluntari) 
beſore they could be obliged, it is hard to ſay they are out © 
— And the rule for pleading to the juriſdiction was mud 

ute. 55 "1 "oy 
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was a feme covert, and therefore as ſhe could make 

it muſt be taken to be her huſband's ſale; or if g 
convicted, he ought to have been joined for conformity. And 13. p. 
2 K. 468, 479, 634. 1 Sid. 410. were cited. 

Mr. Solicitor contra- ſaid, that where the crime is of ſuch a f 1121 
nature, as can be committed by her alone, ſhe may be indicted pg. 1132. 
without her huſband; which being a proeceding... grounded 
merely we _ of the = he ſhall not be NN e unleſs 

iy. H. P. C. 65. 1 Hawk. 3 147. 6: 21 

this caſe there pay be Ae and whipping. * 

Ei per curiam, We think the conviction is tight f for this is 

hot like the caſes that ſound only in damages: the wife may Be 
convicted alone for recuſancy. Hob. 96. 11 Co. Forfter's caſe. 
And though ſhe cannot have the benefit of the contra Pg ſhe 
as well as a ſervant may do the act of vending. 384. 
Co. Jac. 482. Beſides there would be a plain way to evade 
the act, if feme covert could not be convicted (1). 

(1) „Zen Taylors caſe, 10 baftard child had before marriage. N 
« Paſch. 5 Geo. 3. f. R. a married ** The commitment on return ts an 
* woman was committed to the & habeas corpus was held good.” MS. 
of corretfiom for not performing S. C. 3 Burr. 1679. oh 
"an order, for maintenance of a She 


Ne 


Gainſborough, Executot of Gainſborough, ver /. Follyards 
T HE defendarit was indebted by bond to the teſtator of the 


plaintiff, who died 13 March 1738. Upon making up all falt ef executor 
accounts the defendant on 3d April 1739. executed a warrant ſet de becauſe 


Judgrent ut the 
bf attorney to confeſs judgment at the ſuit of the executor as of 2 
aſt Hilary term, or any ſubſequent term, and 7 April the judg- life-time. 
ment was entered up, and the defendant's s taken in execu- 4. Vu. Abr. 
ton. After this a commiſſion of n iſſued againſt him. 
And now the aſſignees moved to ſet aſide the judgment, as be- 
ing entered of Hilary term, when the teſtator was living. And 

court held it to be irregular, for the attorney could have rio 
uthority to appear in Hilary term at the ſuit of the executor : 
ind the judgment muſt be conſidered as of that term, though to 
other purpoles the day of ſiguing is material. Se che judgment 
ud execution were let aſide. A 2 


Brittain vey” Greenville, | 
HE defendant in ejectment obtained a trial at bar, on PEE 22 4 
12 rea wy, to pay bar coſts, and receive ni, privs colts. 16 Via. Abr 


Vor. on leſſor was — forma faufper is, OS A * 1. 1% 
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' verdict againſt him, Aud no havi 
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Attorney pre- 
— ſent at putting 
in an anſwer 
cannot be ob- 


liged to ſwear. 
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Where the huſ- 
band ſhall not 
be charged for 
neceſlaties for 
the wife. 
Gilb, I. E. 133, 
SS... 5: 
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this action was brought. The Chief Juſtice ruled, thatit * 
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brought a new jectmen 
it was moved that the maſter might . 8 2 
ground a further motion to ſtay his /proceedinigs iti the 
jeatment.”" But che court "refuſed to make any rule, ſayi 
eyery man had à right to a ſecond trial heſore ejectments wen 
introduced, and might bring a writ of —— a verdict in 
alfffe. And they could not conſtrue the rule 28's conſent on ki 
part to pay coſts in all events, but only as terms put upon the 
defendant. That the regular way whey a paper is vexatious, 
was to diſpauper him (1); but they eould-not think he was bo 


mot | 
none! 


| uch 
buſb: 


(1) 
$17, 


f g 
8 ern — | 
in the preſent caſe,” - A m60rh, 
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ens ot 4 Niũ prius in Middleſenr. rad it 


T TPON an indictment for - perjury in an anſwer in Chan- WW"*> 1 
JJ cery, the maſter who took it was called, but could not i {* : 
ſpeak to the identity of the perſon. Upon which the proſecutor 
inſiſted to examine the defendant's ſolicitor, who was preſent at 
putting in the anſwer, and had been ſubpœnaed; but he inſiſting 
on his privilege, the Chief Juſtice would not compel him to be 
ſworn: ſo the detcndant was acquitted. ., Quwre tamen, for this 
s to a fact in his own knowledge, and no matter of ſecrecy 
committed to him by his client (1). 585 | 


n 


— 3 e FS x 


* 2 9 


(i) ide the opinion of Lord jection, and that proof of the 
Mansfield in Doe v. Audrews, maſter's hand-writing, toge' 
Cowp. 846. Lord Say and Seale's with that ofthe defendant ſubſcrib 
caſe, Bull. L. N. P. 284  Cobden ed to the anſwer, is prima facie (dl 
v. Kenrick, 4 Term. Rip. 432. ficient evidence of his identity. /'s 
agrecing with the reporter's ob- Rex v. J. Morris, 2 Burr. 1189. 


Fowles ver/. Sir John Dinely. At Niſi Prius in Middleſes. 


"HE defendant's wife having been convicted of a confp! 

racy to charge her huſband with ſubornation of perji) 

was committed in execution for a year, The plaintiff kept 
ſpunging-houle, within the rules, and received the deferdanl 


wife in to his houſe,” and found her neceſſaries, for ni 


© + 
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Michaelmas Term 13 Geo. a. 
yt lie; for her being there was illegal, ſhe being ſuch a pri- 


\ 


huſband (2). 


| (i) Caſe of Landen Jones, ante (2) Vide Bolton v. Prentice, poſt. 
1 1 „ N. 


94 1 49 
* 


Jordan weg, Lewis. At Guildhall. 


for forgery, and acquitted, aud à copy of the indiQtment 
kcious proſecution, the plaintiff offered the copy in evidence; 


nd the order at the Old Bailey was read by way of objection. 
But the Chief Juſtice ſaid, he could not refuſe to let the plaintiff 


nd a verdict obtained for 
2 let aſide. „ 


„ 


ger as was not intitled to the benefit of the rules (1), and in 


H E plaintiff * another ww indicted at the Old Bailey Tvidenee, 


granted to the other only. In this action, which was for a ma- 
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Dudley Ryder, Eu Attorney General, 
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Sir William Lee, Knt. Chief Fuſtic, WM "" 
dr William Lee, Ku Chi utc, = i ©! 
1 e 
Sir Francis Page, Kut. it 


Juohn Strange, % Solicitor General. ” 
3 ' . 75 ; May e 
2 Th 
9 ON. | 7 2382 muſt 
* ; | J. in 
| Dominus Rex »yr/. Sparrow et al', feers i 
| | : expire 
E. Mandamus ifſued tefle 1 June, directed to the _ * 
6: wich, to appoint overſeers of the poor: to w mult | 
N 2 20 8 that New bh in obedience to foch writ made an nepati 
4 * 2 pointment: and that being removed by certiorari, appeat ws, 
2 224 ”y Conſt bear date 13 June. f | bs 
17. pl. 33. | - 
| 2 uſt, It was objected by Mr. Solicitor General, in order to 5 "ce 
28 tg the mandamus and appointment, that it appeared the month — 
Eafter (which is a time given by the ſtatute to make the apf 
maent in) was expired before the writ iſſued, Eafler daf! 
22 April: and the court was bound to take notice of th 
7 "cording to Salk. 626. and Hoyle v. Lord Cornwallis, Trin. b 
| 1. ante 387, The act deſigned the juſtices ſhould do it NV 4 
a limited time, and therefore puts it in Eaſter week, ot lice 
one month after Eaſſer: now if it may be done at any u le defe 
will introduce great confuſion, and it will be many eam Ki 
it comes round to the right time again. There can be A 
convenience in this, becauſe the churchwardens aue ML n. 


and take care of the poor, and there is a penalty upon © 


Hilry Term 23 Cees. . 


tices, which goes do their ue This is a part. of the ad, which 
was Hhever yet ought th bedireRoryonlys b/c! 0! + oo tes | 
Ide court upon the argument/{except.PageF. } inclined to think | 2:14 | 8, 
the mandomu and appointment were wrong © but upon further 1 N 
conſideration, they all held-the appointment good, and confirm- i 
Achat, and allowed che rerurn; the Chief Juſtice »deliverig | 
the following reſolation £7: 60 1 nn ohh 1% | 
The court muſt/judicially take notice, that this is made with- Ante 387. 
out the monch: but then the queſtion is whether it is vbid%οỹ e 
not? The adding a penalty is an argument it is nottſo, for tit 
was foreſcen an e — — 1 done 
in time, and it might re be proper ta enforce .a\ſpredy = 
execution. of the r n 1 
taking pledges on Vm a. . 2 Noll. Abr. asg. Tough 
it is : 8 — yet againſt the juſtice and meaning of it no ne- 
gutive ſhall be implied. Magna Charta ſays, Communia placita 1 
nn ſequantur curiam noftram ; and yet if the Common Pleas gives 
jugment to abate the plaintiff's writ, which is reyerſed in the * 
King's bench, that court ſhall proceed upon the” writ. ' 3 7. 2 
3. So alſo as to an aſſiſe in the proper, county, 2 Inte. 25. 
The flatute 2 E. G. c. 4. requires two or more jultices; and yet 
3 oft. 136. it is held, that where thare is but one juſtice, he 
mij execute the authority) t e d nh wo bom tu. 
The 43 Eliz. c. 2. being for the maintenance of the poor, 
muſt be conſtrued liberally, and ſo ſaid Pratt C. J. Trin. 7 Geo, 
in the caſe of Rufford, where a mandamus. to appoint over» Ante 512. 
lers in an extraparochial place was granted after the month . 
expired ; and ſo it was Trin. 5 Ges. 2. in the Cafe of Uttoxeter :- „ 
ad though theſe were caſes on 13 & 14 Car. 2. r. 12. yet they APP, 
uſt derive their authority from the ſormer law. Here are. no 
tepative words; as in 12 Car, 2. c. 25.F13, as to the price bf 
wines, where the words and at no other time are added, © : 9 
It is conſiderable, that this is a thing which it is not in the 
power of the pariſh to procure, and is therefore a conſtruction 
& neceſſitate (17. me e 
an 


| "CE 
| (1) Rex v. Salli, 2 Tere Rep. 395. B. . 
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Haſwell qui tam vcrſ. Chalie | ' | 

* debt on 12 Car. 2. c. 25. for ſelling wine by retail withaut An importer of 

licence, the jury found a ſpecial yerdi& to this effeR 3 and 2 pipes an@ 

le defendant Was cha ho * T3. * © ad hog eads ſells 

a merchant who imported wine in pipes agd to three perſons 

liven of Th bY, M * 28̃1t ſeveral times 

bake, n t bottles thereof unmeaſured, which, were carried away by them And drank in their oa 

1 — is a ſelling by retail within 12 Car. 2. c. 25. and 15 Car. 2. c. 14. Andrews 392. more 

133 alſo argued that this-was an offence within 7 E. 6. t. 5. . 8.  Andr 393. The verd. & 
that the quantity ſold is retall meaſute. 1415 A +; ar eie 
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il PS it did not belong either to virithet or n. 
aller, that he fold ds dee different perſons ax three A 0 
L 2125 ] times one dozen of quart bottles of Oporto wine unmeaſuted by : 
os, to ſell. by the gallon 3; and that this wine i ;- 
us drawn out of a pipe by imported, and was carried away . 
by the boyers,. and drank in their private families, and not cle. il © 

where; and that the defendant had no licence. -- And after two 

FA — the court was unanimoully of opinion, that this wa 
within the meaning of the ſtatutes 12 Car. 2. c. 25. ad i - 
13 Car. 2:00.44; Minſoul's 1 verbo *. 800 juag· © 
ment was given ſonthe p laintif. 4 

y -»g: March 17, this —§—̃ ꝙͤ in the Houſe of 

«Lords, dozen of quart bottles not being found to be a retail 
4 er pe een 95 ” 
«3514 £ E — i #14 67 1 1 
an 
; 9.6 an opinion "Bah Mr. 3 1 N 
| 78 25 725 gb Me. 4 72 10 the verdifts 2755 he 
4 1743, ſpeaking 7 caſe be Wd and that the judgment of th " 
2 be could . bel faſbecting Man, 4 4 Lords ſeemed 16 be fim N 
"Eq # were June other reaſons for the unſeaſonablencſs of dun. 4 
20 ' thai thoſe appcar- — the hoint. MS. * 
e of ths 4-08; i (#) v. Mayor of Sheof- e 
«and | bave ber 3 that e. er e. Reo en * 
{ > »» Coullon verſe Could, 5 - 
aſe was ſent. from the Rolls, 88 ve queſtion oy 
— «Ac whether an eſtate- tail, or * an eſtate for life, poſed! - 
Ack. 845, 247 3 and it was. this. * 
22 MINING Robert Bromley deviſes to his x Nobert Coulfn md! 0 
. - aſſigns for his life. natural, the reverſion of lands expectam e \,; 
death of the deviſor's ſiſter, and from and after the der miu 0 be 


of the eſtate ſor life of his ſaid andſon, then to truſtees dur 

the life of his ſon to . 2 contingent remainders al 0. 
from and after the death of his grandfon, unto the heirs of pre 
body lawfully begotten and to be begotten, with divers remal . 

ders over. | 
And upon the firſt argument the court was clear | in opinie Wa 
that this was an eſtate-tail i in the A aye (1). The caſes cit S 
— — — . der 
00 1 The 3 SE den, 3 veſted in the a 
. , was, ** that by reaſun of the re- bert.“ 2 Ath. 230. Fide #* 144 
. remainder interpoſing between the C. R. 4th ed. 338. Why 
| 2 to Robert for ſife, 8 the ** 86 the e. 47 alu it wy 
. ſubſequent limitation to the heirs Strange is not law, | 
1 | bis body, the (aid Robert took 42 —.—— bathe of deb 
... an eſtate for life, not merged by Kobert avouls not bave len ther 
the deviſe to the dei of his body, * and 


NI Ny tail is 
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i Fe it an eſtate- tail were 1 Co, Shelley's'caſe (A). O. Lin. 
to | 
ent l Cro. Eliz. 525. 1 Vent. 214. Tin. 11 Ann. 
by rot. 220. Backhouſe v. Wells, Abr. Ca. Eq. 184. Mich, 13 
ne i (2-1. 1. Goodright v. Pullen; ante 729. And a caſe at the 
"BY Council Board of Wood v. Morris (a). 
w E contra were cited Carter 170. 1 Sid. 8 1. Salk. 568, 224. 
© | 1 FFF 
146 3 5 7 | 7468 
etai (2) The rule in Shelley's caſe, to pay legacies and a life annuity, 
here cited, is laid down in theſe and after the determination of 
terms, 1 Rep. 104. . where the that eſtate, he deviſed the pre- 
* anceſtor by copy, gift, or con - miſſes to all the truſtees, in traſt. 
oy veyance, takes an eſtate of free - to the uſe of J. his nephew, for. 
dax hold, and in the ſame gift or con- life“, Je. (with the ſame limi- 
74 veyance an eſtate is limited either tations as in the ſubſequent de- 
„ medistely or immediately to his viſe to B. upon whole intereſt the 
in , in fee or in tail, that always queſtion aroſe) (“ and for want of 
in ſuch caſes (the heirt) are words ſuch iſſue, to the uſe of his ne- 
* of limitation of the eſtate, and phew B. for the term of his natural 
5 not words of purchaſe.” | life, without impeachment - of 


(3) Lord Hardwicke is ſtated 
not to have been ſatisfied with the 
opinion expreſſed in this certifi- 
cate, per Lord erp in Dos v. 
Laning, 2 Blrr, 1109. and in 
Hadg jon v. Ambroſe, Doug. 326. 
In this laſt caſe however the 
judges of B. R. certified, ** that 
whatever their opinions might have 
been if the caſe were new, they, 
thought that as the caſe of Coulſon v. 
Cullen was literally the ſame, the 
preciſe queſtion oughtnottobeagi- 
ated again,” But Mr, Juſtice Bul- 
er defended the preſent certificate, 


having made uſe of legal phraſes 
6", the court were bound to un- 
derſtand them in a legal ſenſe. . 
a Pax how v. Spencer, 1 Ven. 
t. 3 Ae. 240. $70. 377. 
where .4. deviſed wy to 5 
rules, their heirs, c. in truſt, 
rent, ale, or mortgage, to pay 
ts, Cc, and after payment 


ud their executors for 50g years, 


upon the ground that the teſtator 


to three of the truſtees. 
v. Laming, 1 


waſte, and after the determina- 
tion of that eſtate, to the ſame 
truſtees during the life of B, to 
preſerve contingent remainders, 
and after, his deceaſe, then to the 
uſe of the heirs of the body of B.“ 
with like remainders over. Lord 
Hardwicke was of opinion that B. 
took only an equitable eſtate for. 
life, and diſtinguiſhed that caſe 
from the preſent, as being the 


deviſe of a truſt in equity, Where- 


as this was of a mere legal eſtate. 
But the authority of this decafion,, 
except perhaps for à deviſe li- 
terally the ſame, has been con- 
ſiderably ſhaken by Garib v. Bald- 
win, 2 Fef. 646. Wright Ve. .. 
Pearſon, Fearne C. R. Ath ed. 187. 
Amb. 358. 8. C. and Jenes v. 
Morgen, 1 Bro. Chan. Caf. 205. 
This diſtinction between the con - 
ſtruction of limitation of a legal 
eſtate, and that of a truſt executed 
is alſo held to be of no validity in; 
Auftin v. Ig Amb. 376. D 
| r. 1108, and or, 
Bulle 


. * * he « 


\ 


(a) cited 2 Burr. 
es, a 
2 Atk. 449. 
Fearne G. Rem. 
4 ed. 247+ 
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Doug. * The caſes which re- 

—4 the preſent one moſt by rea- 
n of the exiſtence of a deviſe to 
truſtees to ſapport contingent fe- 
mainders, ate beſide thoſe already 
cited, Papillon v. Voice, 2 P. Wms. 
471. Sayer v. Maſerman, Farne 
CR. th ed 249. A4mbl 344. S8. C. 
Perrin v. Blake, 4 Burr. 2579. 
1 Black. Rep. 672. Fearne C. R. 
- 4thed. 239. S. C. Thong v. Bed- 
ford, 1 Bro. Chan, Ca. 317. In 
ſome of theſe caſes, the deviſees 
took a legal, and in others an 
equitable eſtate, but the invali- 
dity of this diſtinction we have ſeen 
already. In others a diſtinction 
has been taken between ſuch truſts 
as are deemed executed, and ſuch 
as are cot ſidered as executory. 


| Wheredeviſeshave been adjudged. 


of the latter kind, as in bite v. 
White, Amb. 670. Courts of equity 
have 4nclined as in the caſe of 


marriage articles, to conſider a ſub - 
ſequent- limitation to“ heirs of 


the body, as giving an eſtate to 
ſuch heir by purchaſe. Lord Gle-' 
norehy v. Bofville, Caſ. temp. Talb: 3. 
Roberts. v. Di , 1 Ath. 601. 
Baſterville v. Baſkerville, 2 Al. 
2861. Don v. Hay, 3 bro. 
Chan. Ca; 404. Baſtard v. Proby, 
2 FP. Vun, Cox's edition 478. 
note. The ſolidity of this diſ- 
tinction however has been queſ- 
tioned 'by Lord Mansfield in Dve 
v. Laming, 2 Burr. 1108. and by 


Lord Hardwicke in Bagſhaw v. 


Spencer, 1 Ven. 152. But in 
Baſtard v. Proby, cited fupra, Lord 
Kinyon C. J. then Maſter of the 
Rolls, is repreſented to have ſaid, 
(upon'the authority of Lord Nor- 
thington, in Loyd v. Fones,) that 
Lord Hardwicke did at la admit 
a difference between them. The 
application of the rule in Shelley's 


caſe is moſt ably treated of in 


Marg. Law of Tra 1. Mr. 
Butler's note 1 * had Butl. Co. 
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V. Ambroſe, ? 
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Litt. 6. 3. and in the late ad 
juſtly to be lamented Mr. Farne; 
profound and pexſpicuous treatiſe 
on Contingent Remainders, 4ed. p. 
103 to 319, The reſult of theſe 
gentiemens' opinions, which are 
ſanctioned by the authority of 
Lord C. Thurlow; in ones v. 


Morgas et fupira; ſeems to be, 


that where the intention pf the 
teſtator is manifeſtly clear to gi 


we 
an Eſtate for life to the fir > 


and that the ſecond. ſhould take 
by purchaſe, ſuch intention muſt 
prevail notwithſtanding the de- 
viſor has deferibed the perſon 
who is to take after the deviſe 
for life, by the words © heirs of 
his Body, 9c, Bur wherever it 


is evident that the teſtator in- 


tended that the whole line of heirs 
to the firſt taker, who anſwer io 
the deſcription in his will, ſhould 
ſuceeed to him as ſuch, there the 
firft taker cannot have an eſtate 
for life, but muſt take one either 
in tail or in fee, © becauſe all 
heirs claiming as heirs mult take 
by deſcent, which igghe ſame thing 
as ſaying that the anceſtor who 
is the firps or terminus, mult have 
the inhericance, If therefore an 
eſtate to the anceſtor for le., 
and to bis heirs as heirs by fur- 
chaſe, is inconſiſtent with the rules 
of law, it can no more be deviſed 
by a will than a fee ſimple in the 

ſame lands to A. every Monday, 
and B. every 'Tzc/day,. or a fee be 
limited upon à fes. Taking 
it for granted then that the in- 
ten tion to inelude the whole lice 
of heirs, (whether general or ſpe- 
cial) to the tenant for life in uh 
deviſe is manifeſt, any clauſe in 
the will giving the prſt taker 3 
leſſer eftate than one of inheritance, 
or willing that the eftate given te 
him ſhould have the properties 

an eſtate for life only, malt be 
rejected as repugnant to the chief 
object in the mind of the — 


* 


The ſteds' of this criterion by 
which the application of the rule 
to wills is to be determined, may 
perhaps be traced to the difference 
taken in many of the caſes as to 


word © iſſue, is uſed by the teſ- 
tator as nomen collectiuum, or mere - 
ly as a defienatio perſone. Vide 
Clarke v. Day, Cro. Eliz. 313. 
King v. Melling, 1 Yent. 232. 
Luddington v. Kime, 1 Ld. Raym. 
205. Backhouſe v. Wells, 1 Eq. 
Abr. 184. Shaw ve Weigh, ante 
$04. The reaſon for the origi- 
nal introduction of this rule 1s 
ſtated by Lord Mantficld in Doe v. 
Laming, 1 Burr. 1106. to be in 
favour of the lord to prevent his 
being deprived of the — of the 
tenure, and for the ſake of ſpe- 
cialty creditors 3 and his lordſhip 
adds, that the reaſon of the max- 
im having ceaſed with the aboli- 
tion of tenures, that although from 
having become a rule of property, 
it is adhered to in all caſes literally 
within it, yet where there are cir- 
cumſtances which take the caſe 
out of the letter of the rule, it is 


tention, The various caſes cited 
ra, in which the application of 
this rule has been diſcuſſed, ſub- 
lequent to Doe v. Laming, ſhew 
that the judges have not concur- 
red in his lordſhip's opinion to its 
full extent. Whatever attem pts 
have been made to reconcile and 
eder conſiſtent the application 
f the rule with the intention of 
khe reflator, it can ſcarcely be de- 
ned that ſuch intention is in ge- 


Ven where the deviſor does not 
dd words of reſtridion to his 
xpreſs donation of an eſtate for 
ie, We cannot help therefore 
"Ling upon this as an anomalous 
als of caſes, being the only one in 


nich the forty of e | 
« viel <6 xprefion does 


whether the word © heir, or the 


differences of expreſſion. 


Ceparted from in favour of the in- 


eral violated by its adoption, 


= 7 i 


Hilary Term ig Geo. 5, | 
manner in her reſpecls conſiſtent 


with the rules of law.  Unlettered 
men, knowing that they can give 


an eſtate for liſe to the anceſtor, 


and one of inheritance by pur- 
chaſe to all his iſſue in ſucceſſive 
remainders, are unacquainted with 


"thoſe formal diſtinctions uſed in 


rranſmitting property which in 
truth are now nothing more than 
The 
reaſons for creating them in con- 
veyanees originally founded in the 
intereſts of ſociety, having ceaſed, 
they are now only known to 


| thoſe who have traced our law 
through the various modes it has 


been forced to have recourſe to, 
in order to accommodate itſelf to 
the acts of the legiſlature, and the 
alteration of human events. TO 
the reſt of mankind it muſt remain . 
unaccountable, and therefore be 


often unattended to, that a ma- 


nifeſt deſign to give an eſtate for 


-life to the firſt taker, will de 


fruſtrated by the uſe of the word 
heirs, &c. in the ſubſequent limita- 
tion of the property to hischildren, 
while it would have taken effe& _ 
by the uſe of the words ** firſt and 
every other ſon, &c.“ But as it 


is cleariy held that the intention 


of the teſtator is the fundamental 
principle in the conſtruction of 
teſtamentary diſpoſitions to which 
every other form of expreſſion muſt 
and does yield, and to ſupport 
which, werds ate often ſupplied 


or rejected, it will not I hope 


be thought too bold an aſſer- 
tion to make, That if this rule 
of conſtruction had not been 
transferred from deeds to wills 
before the reaſon for its original 
adoption had entirely ceaſed, 
courts of judicature would not 
now apply I thus to interpret the 
diſpoſitions of the unlearned part 
of mankind, in a manner which 
the numberleſs litigations upon 


the inte ation of the the point prove to be repugnant 
Wor to limit hib eflate in to their ſeuſe. If judges were 
ot. 11, 4 8 ; uatet- 
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 olient to pay him. 


- _ flances do not concur to v 
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Hilary Term 13 Geo. 2. 


unfettered by numgous prior de- 
terminations, they might perhaps 
deem it a ſlighter violation of the 
words of a will, and a ſtricter 
compliance with the intention of 
the teſtator, where other circum- 
+ the 
confiruttion, to give the deviſe 
for life its full effect, and to con- 


ſtrue the word “ heirs” in all 


eaſes as they have done, in that 
of a deviſe of an executory 
truſt, and as they do the word 
*« iſſue.” That is to conſider 
it as tantamount to a firſt and 
every other ſon and their heirs, 


and fo on according to the vari- 


ous words of limitation that may 


be ſuperadded in the deviſe. 


Lord Hardwicke and Lord Maus- 
field ſeem to have proceeded on 


reaſons ſomething like theſe when 


| Clerk: of the 
.  erown=-office 


may have a rule 
for the original 


they diſapproved of the decifion 
in the preſent caſe, and attempt- 
ed to lay the rule aſide in Bag- 

w v. Spencer, and Perrin v. 
Blake, where the technical modi- 
cations of the deviſe gave them 
an apparent latitude to depart 


t 1726 + The Caſe of Henry Waldron, a Clerk in the Crown-Offce 


-F NGRAM an attorney (ance deceaſed) employed him in ſe 
veral quo warrants cauſes in the borough of Zug 
were proſecuted and defended by Sir 7 


ge, who were Ingram's clients, and 


ſon to claim the inheritance ft 


- equally throu 


from eſtabliſhed Judgments 

opinions which ho e great — 
have found themſelves unable 10 
ſhake by the ſtrength of their tea. 
ſoning and'reverence to their ay. 
thority, muſt now be conſidered a 
unalterably fixed, we may there. 
fore conclude” that the law is f. 
nally ſettled, and refer to thoſe 
two diſcriminating lines pointed 
out by Mr. Fearne, which, when 
theyconcur, the rule , and when 
they do nor, the rule cannot ap. 
ply. *© The one is, that the per- 


Seer 


the anceſtor is to claim as heir, B.. 
that is, co nomine, and under tbr! 
deſcription, whoever ſuch perſon 
may be; and the other, that the 
effect of the limitation is not cos 
fined to the perſon ſo if clain- 
ing, or his repreſentatives a: /ub 
of any deſcription ; but direQed 
all other ena 
ſucceſſively unſwering the ſane 
relaiive deſcription of beirſbip ge- 
neral or ſpecial to the anceffor re- 
ferred to, and entitling them s 
nomine, Or in that character only.” 


E578 


which 
ohn Ruſhout and Mr, 
ills were delivered bf 


Ingram to them, in which were included the clerk in court's ces 
mand amounting to 292 /. 61. ſince which Ingram is dead ind. 
vent, and his executors inſiſt to receive the whole of Sir Je 
Ruſhout and Mr. Rudge, and leave the clerk in court to come 1 
as a creditor, Upon this I moved, that Sir Jobn Rub! 3 
Mr. Rudge (who admitted to have above 600 /. in their hands 6 
Hugram's bill) might pay the clerk in court his ſhare, as 1s do 
every day in Chancery; and the gentlemen ſubmitred to 9 
the court ſhould direct. Et per curiam, There is no reaſon 1 
we ſhould not take the fame care of our clerks: the money 
to Waldrm will not be aſſets that have come t the hands f 
executors, ſo they cannot be prejudiced, Fule was made 


their paying to Mr. Waldron 2921. 65. ** his prop® 
tion of the bill 01). | DR 


/ 
k | (1) Rex v. Smollet, 3 Burr. 1106 $. E. 
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EBT on 8 Gee. 1. c. 19. for the penalty of 30/. by uſing * Oe 2. & 19. _ 
a hound to deſtroy game. And 25 verdict W. e een = 
intiff, the judgment was arreſted, foniſg Ann. c. 14. has not Cad. 177. 
the word hound, and the words other engines come after nets, c.. 
and are applicable only to inanimate things. And this being a . 
penal law, cannot be extended. The ſtatute 22 & 23 Car. 2. 
c. 25. has indeed general words, or any other dogs to defiroy game, 
but this is not a conviction on that ſtatute (1). "icy 


o 4 * 
7 
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The Rector, Ke. of Saint George Hanover  Squate vert 
Steuart: &- #3) 


1 pariſh was cited to appear in the Biſhop of Landim's Prohibition to « ll 
court, to ſhew cauſe why a licence ſhould not be granted 2 Pen - "m8 
to Mr, Stewart, to erect a charity-fchool on part of the chürch- church-yuas | 
yard, And upon motion of the rector and pariſhioners a prohi- 1 Burn's Eedl, 
tion was granted, for the eccleſiaſtical court has nothing to do +” 
wich this, and cannot compel them without their conſetit; © 


22 mn P | RV S- U » * 9 ry. wc 


e. : | 

ſe⸗ 1 

uch Dominus Rex ver. Munoz. a t 11 271 

15 E was convicted for procuri | Is 
procuring from one Mary Kin The falſe tokens 

1 by falſe tokens a promiſſory note, under pretence 45 E ſpecified | 

1005 would bring her money for it. And upon motion in arreſt of indiQmenty ; 

it 10 ify the falſe tokens, 2 Cro, 20. 4 09. 40. H. F C. 265. 


|| Lev. 299. 80 the judgment was arreſted (1). 
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AN order of ſewers was made for levying d. per acte on 
41 1312 acres, to be paid to the clerk, to be applied toward 
defraying of charges in and about the execution of the com- 
miſſion. And though it was objected, that this ſhould have been 
on the r phe? according to 10 Co. 143. 4. yet the court held 
this good, for the words of the ſtatute do not require it (i). 
Another objeCtion was, that a rate cannot be made to reimburſc 
charges, any more than to re-imburſe overſeers of the poor, 
Sed-per-curiam, In this caſe there is an expreſs power to allow 
charges, whereas in that the 43 Eliz. c. 2. confines the power 
to rates for relief of the poor; and a rate after the poor have had 
it is not ſtrictiy ſo called. The order was confirmed, 0 


8 
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(1) Vide Commiſſiozers of Sew- pl. 54. Bow v. Smith, 9 Mad. o 
ers v. Newburgh, 3 Keb. 827. 94, 95+ 13 


Between the Pariſhes of Southwold and Yoxford in Sulfll | 
4-5 1s 3 | | a5 | : | 0 
_— ; PON a ſpecial order of ſeſſions it was ſtated, that the 


payper took a houſe at Southwold at the rent of 10/. | 
landlord agreeing to build a ſtable, waſhhouſe, G. 


Ca. P- 371. no. annum, 


annum, and the landlord never made the new erections; but il 
” _ _ - they had been made, it would have been worth 10 J. per ann 
And the court held this no ſettlement 1 t 


* . + - * 
6 2x43 * , * — * ; 
= l — 9 : £55. 
« 14% 6 1 0 * 

5 + 4... (1) Fide Rex v. Weſtern, Burr. S. C. 166. 


=  Ruffellw/ 1 eme. At Cuildhalh 
What is proof of NO prove a property in the 8 on an action upon 2 pol 
doying goods 1 of inſurance, the plaintiff produced a bill of parcels of o 
Gardiner at Peterſburgh with his receipt to it, and proved 
band. The defendant objected, that this was no cvidene 

- againſt the inſurers; but the Chief Juſtice allowed its 


4 £ 
. 


Eaſter Term 


13 Georgii 2 Regis, In B. R. 


„, William Lee, Kur. Chief Juice. 

ad | ; 
dir Francis Page, Ant. | 

— WH 5% Edmund Probyn, u. Fuſtictss © 
dir William Chapple, Ant. ; 


Dudley Ryder, E/q; Attorney General. 
John Strange, Eq; Solicitor General. 
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an — * — Y 
* — 
a 3 ; 
* . 


Fitchet verſ. Adama. 


N ejetment on the demiſe of Richard Hayes, the jury An entry by a 

| found a ſpecial verdict to this effect: that Richard 3 — 
mee deceaſed) being ſeiſed in fee of the premiſſes in queſtion, t take advan 
| having a wife Margaret, and a daughter Elizabeth of the age 5 of a 
ix years, by his will dated 16th May 1722, deviſed to his wife pon, d fg 
Aber heirs, but if ſhe marries again, then he appoints two wards, | 
Aces to receive the rents, and N them to the education of 

daughter till ſhe comes of age, nd in caſe of ſuch marriage 

| the mother he deviſes to the daughter in fee, That Richard 

a in June 1722, and the wife entered and married a ſecond 

band 15 April 1723, and the daughter continued to live with 

uv educated by her till her (the daughter's) death 5 May 

34 when ſhe died without iſſue and unmarried; and the 

wol the plaintiff was her couſin and heir. That 22 NM 
3%, Jobn Weed on behalf of the leſſor of the plaintiff did, 
dub any previous authority, make an actual entry op. o 3 
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Eater Term 13 Geo, 2, 


t his heirſhip to Elizabeth, and that the leſſor having no WY . # 
thereof did 5 Jane 1738, aſſent thereto. 
Upon this caſe two points were made: 1. Whether an aQu. der, 


al entry was neceflary, And, 2. If it was, whether this was 2 that 
_ Tufficient one. „ N 


* 


| vo | OM ; ; ws ; Acc 
nig] The firſt of theſe depended on two queſtions, 1. Whether 
Pe this deviſe over was a condition or a limitation ; for if it was the 
'/ _ latter, an actual entry undoubtedly was not neceſſary; 2. That ii I 
lit was a condition, then whether it would be nece ry; this not (1 
| being to avoid a fine (1). r 
I evid 
| . Theſe were ſpoken to at the bar, but the court gave no opi- 75 
nion upon them; being very clear upon the ſecond point, that hand 
what was found, did amount to an actual entry, to ſupport an roug, 


2g 3 Com: Dig. ejectment, being aſſented to before the day of the demiſe in the Ia L. 

5 aim (b. 2.) declaration. Co. Litt. 247. 258. 9 Co. 106. 1 Roll. Abr. 738. this 
* Pl. 2, 3, 4+ And they alſo held, that there was no occaſion for 1 
| iss being by deed or in writing. Judgment was given for the the | 


irrti en 
© © plaintiff, 2 
* - — — 4 — 3% lt Har, 
"6 ; (1) Hd Berrington v. Parkhurſt, ante 1686, 4 
WS: . Bs | % | 145. 
A a eng | 5 1 * 
1 | Warren, ex demiſſ' Webb ver/. Greenville, 2 
A mender of PON a trial at bar, the leſſor of the plaintiff claimed 7 
* tenant for life under an old intail in a family ſettlement, by which part A 
1 4 — of the eſtate appeared to be in jointure to a widow at the time Si 
© of forty years per ſon ſuffered a common recovery, which was in 1699. And repre 
= funding, the defendants not heing able to ſhew a ſurrender of the mother 1 
Wo eſtate for life, it was inſiſted that there was no tenant to the pre- have 
_ cipe for that part, and the remainder under which the leſſor It we 

claimed was not barteddd. ”® 


To obviate this it was inſiſted by the defendant, that at this 
"4 diſtance of time a ſurrender ſhould. be preſumed ; acc * 
ee 10, 1 Vent. 257 (a), and what is laid down in Mr. Piget's book 
n,. c. of Common Recoveries (5) ; and to fortify- this preſumption they 
; Mu. | offered to produce the debt book of Mr. Edwards an attame 
"Bev Briftol long fince deceaſed, where be chatges 32 {+ for 

the recovery, two articles of which are, for drawing a ſ 

of the mother 20. /abd for ingroſng two parts thereof 20 l 
more, and that it appeared by the book the lf wr, pai 
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SAT 1 


Was 2 circumſtance mater 


_ „ into the reaſonableneſs of preſuming a ſurren- hit denn. 
der, and could not be ſuſpected to be done for this purpoſe T | © 
that if Edwards was living he might undoubtedly. be examined | 11 
to it, and this was now the next beſt evidence, And it was = 


inely read (1). After which the court declared, that 
accordingly 1 0 | wa 


— 


— te 


-” ** * — — — * 
IU 


(1) Entries in private books or own diſadvantage. Via Outram —_— 


memorials are only admiffible as v. Morewood, 5 Tem Rep. 123. | | 1 
evidence to ect the rights of third Secondly, Where hearſay evidence | "i 
jerſens, upon proof that the writer of the writer's declarations, re- F 4 
is dead, and that they are in his- ſpecting the ſame fact would be ad- | ; 
hand-writing. Dutcheſs of Marlbo» miſſible in evidence after his death, | | | 
rough v. Guidot, cited 2 Jex. 193. As to prove a pedigree, &c. Lil. = 


In Lefebure v. Worden, ib. 55. with Prac. Reg. 552. Zeuch v. Waters, © 
this reſtrition they ſeem apmis- 12 Vin. Ar. (T. 5. 87.) pl. 2. | 
ux in four caſes. Firſt, Where go. Woodnoth v. Lord Cobbam, | 
the party charges himſelf by that Buzb. 180, et wide the inſtances = 
entry with the receipt of money. mentioned in Glyn v. The Bank of — if 
Smartle v. Williams, cited by Lord England, 2 Ven. 40. Davis v. 8 
Hardwicke in Montgonterie v. Tur- Pearce, 2 Term Rep. 53. Outram 
wr, Bull. L. N. P. 283. Comb. v. Morewood, 5 Term Rep. 123- 
249. S. C. Anon, 1 Ld. Raym. Thirdly, In thecaſe of eccleſiaſtical 
145- Anon. 12 Vin. Abr. go. pl. dues, entries in the parſon's books 
13. Barry v. Bebbington, 4 Term , have been received” as evidence 
Rep; 514. Stead v. Heaton, ib. for his ſacceſſor. Per Lord Hard- 
6bg. Searle v. Lord Barrymoreg)) wicke in Glyn th, The Bank of 
arte $26, and according to this land, 2 Ven. dun. Bunb. 46, 
lat caſe, an entry _ by the But this is conſidered as an ano- 
perſon himſelf from whom the malous caſe per Lord „ 
plaintiff derives his intereſt as his Outram v. Moreavood, 5 Term Rep. 
Npreſentative, is admiſſible evi- 123. Fourthly, In the caſeof ſho 

+ Cence for him, if it be proved to keepers? books; theſe when in t 
dave been made at à time when hand-writiog of ſervants uſed to 
Nt would have charged the writer. make entries therein, have u 
2 the opinion of Lord Hard- proof of ſuch book keeper's death 
tice in Ch v. The Bank of Eng- and hand-writing been Tad 
laxd, 2 Ven. 43. But it muſt in evidence for the tradeſman. But 
ſuch an acknow|2dgment as will entries in his own hand are not 
ticher render the writer reſponfi- ſo, 2 /:x-43- It ſeems formerl | 
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13 Geo. 2. 5 


> - without this circumſtance they would have preſumed a furren” 


der; and defired it might be taken notice of, that 
uire any evidence to fortify the preſumption, after ſuch 3 


eq 


length of time (2). 


they did not 


the entry. Per Lord Hardwicke, 

. Who cites the authority of Lord 

| ©” Raymond, 2 Fez. 43. In Pitman 

„v. Madox, Salk. 690. they ſeem 

to have been ſo admitted. But in 

* ſubſequent caſes the judges have 

required that it ſhould be proved 

by ſome circumſtances attending 

the manner in which the books 

were kept, and the entries made 

# | therein, that they are not fabri- 
* | ; cated to 5 7 the cauſe in which 
= - - they are to be produced; and ac- 
- "cording to the ſtrength or weak- 

| neſs of theſe corroborating cir- 
cumRances, they have h 

ed or refuſed to be laid before the 

| Jury. Vie Lord Terrington's caſe, 
N Call. 283. Evans v. Lake, Bull. 


* © 
x - 


TL. N. P+ 282. 2 Vu. 43. S. C. 


= where they were admitted ; and 

* | this laſt caſe has been ſaid by Lord 
Hardwicke to go a great way, 2 
Hex. 43+ 16. 55. and ſee Clerk v. 
Bedford, Bull. L. N. P. 283. 
where they were rejected. 


1 Chandos, 3 Burr. 1072. Lord 
5 Mansfield Tpeaking of this caſe, 
in which he was of counſel, ſays, 
that the court rched upon the po- 
ſitive proof of the ſurrender by 


1 


en allow 


(2) Ia Geogtizle v. Dube of 


——— 


the entry, and did not mean to 
ſay that they required no evidence 
to fortify the preſumption ariſing 
from ſuch a length of time; 
„% but that they would not re- 
quire poſitive proof in a caſe 
where there was a ſufficient pre- 
ſumption.” But in p. 1075. he 
ſtates from his own notes, that the 
court did ſay in this caſe, that 
after a recovery of 40 years 
ſtanding they would without any 
other circumſtances preſume 3 
conditional ſurrender, In the 
caſe of Goodtitle v. Duke of Chans 
dos, the peſſeſfon not having gone 
with the recovery, B. R. would 
not preſume a ſurrender by the 
tenant for life, Wilnet J. was of 
opinion, 74. p. 1075. that length of 
time alone is nothing: the pre- 
ſumption muſt ariſe from facts or 
circumftances ariſing within that 
time. And by Lord Mangfils, 
«« Poſſeſſion of the tenant in tail 


after the death of the tenant for 


lifs, does leave a ground of pre- 
ſymption that there was a ſurren- 
der,” bid. 1076. See alſo Ac 
v. Earl of Effinzham, poſt. 1267. 
and the opinion of Comyns C. B. 4 
Cem: Dig. Title Evidence, (A. 4) 


Goater derſ. Nunnely. ' 


Rule made for a F H E diſpute was between the plaintiff a factor in Smith 


riff to pro- 


Plein 


ne enters the accounts of beaſts 


feld, and the defendant a graſier: and upon the deſend- 
_ ant's motion the court made a rule for the plaintiff to thew cauſe, 
+. Why he ſhould not produce at the trial the ſeveral books wherein 


ſold and of monies received on 


the defendant's account. The plaintiff ſhewed no cauſe, ſo up- 
on an affidavit of ſervice the ryle was made abſolute 61). 


— 


— 


Barnes, 439 Sed vide Ward v. 


_ 4 Fu . 
5 —_ * 


Nc ( 1) Fide Gracewod v. 
* Apprite, © Med. 204, and Rexv,. 


The Fravewity of Fhſtmen in Nrw. 
caſile, P? 1 1223, 
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HE court was moved for an information againſt a church - No information . 
warden, for refuſing to collect money on a brief for fixe, EY 
according to the act 4 Ann. c. 14. and the caſe of informations ey : 
granted for not burying in woollen was cited, Sed per curiam, 
That is of a public nature, and wherein the revenue is concern - 

ed: and beſides, in this caſe there is a penalty given, and a me. 
thod for obtaining it. So no rule was made. 


"200 
* „ 
> 


Smith verſ. Clarke et al, 


H E plaintiff declared in treſpaſs for entering his houſe, Where the 

* e there forty-eight hours, diſturbing him in his — | 
poſſeſſion, and eating and conſuming twenty pound of beef, ſpe- 85 
cilying alſo ſeveral quantities of mutton, veal, lamb, beer and A 
ale. The jury found for the plaintiff, and half a guinea damage. 
And the queſtion was, whether the plaintiff ſhould have full! 
colts; which upon conſideration were awarded him; for — "—_— 
a3 to the goods it is in the nature of an action of trover, and 


here is to all purpoſes an aſportation, which always carries Ly 
colts, | | 5 2 


4 


c Rivers and Lite. 


PON error C. B. it was held actionable to ſay of the Words» 

LJ plaintiff, You did ſhut up my ſifler (meaning Anne the late pl * 9 

wife of the plaintiff and ſiſter of the defendant) and murder her, | 

ond I will prove it; notwithſtanding a long ſtring of old caſes 1 | 

2 8 to the contrary (1). And the judgment was 2 
rme 


DIY 


4% a x { 
#1 = ' 


* 


(1 _ "ys Acton * the caſe fo defamation. (D. 2.) 250. : 1 eh 
(F. 2.) 266. 8 | 


Shepley vr; S. - { ongn WM 


HE plaintiff declared on a bond dated 6 Jamary 1728: If the record K. 
iſſue 


The defendant pleaded non eff factum, and in n | 
d:livercd, the bond was deſcribed as in 1 728, and the iſſue was cs iba, i 


| 
| 
rectived, and paid ſor without any objection. The record of « variation , 4 


fi prius was 1728, and no defence being made, the court was he 2 


ww moved to ſet it afide, as varying from the iſſue delivered. al (3). 


— ä 


th. 


n 


(1) Fide Thimpſon v. Lim ſon, Barnes 475. Leeman v. Allen, 
2 Vil}. 160. 
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* I 147- one year there with his two children, and then died: that the 
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But the court refuſed to ſet afide the verdict, for the defendant, 
plea upon record was not altered by it; the iflue tried being, 
whether he executed a bond in 1728. Beſides, he ſhould haye 
refuſed the ifſue, if not agreeable to the decharation. 


5 


Denise Rex verſ. Woodfall. 


ots on infor- PON trial of an information for a libel, the jury zc- 
earn oy FA quitted the defendant contrary to the direQion >; the 
© 18, court. Upon which the defendant moved above for coſts on 4 
: & 5 V. & M. c. 18. which provides, that in caſes where the 
defendant is acquitted, the court is authoriſed to award coſts to 
the defendant ; unleſs the Judge ſhall at the trial certify there 
was a reaſonable cauſe, In this caſe no ſuch certificate was 
aſked ; but it was inſiſted on for the proſecytor, that it was 
_ diſcretionary in the court. The Chief Juſtice certified ore tenus, 
that it was a verdict againſt evidence; but then he and all the 
others held, that it was now too late to inquire into the probable 
cauſe ; and that it was not diſcretionary, but compulſory upon 
om, "pk there was no certificate (1). So the defengant had 

s coſts, 


— 


— 


, * 


\ 


$ (1) Rex v. Davis, adj. Mich; 10 Anne. 2 Hawk, P. C. cb. 28. 
| . 12. 7 ed. vol. 4. p. 92. | 


Between the Pariſhes of Hasfield and Furley in Glouceſter: 
ſhire, 
3 


A child cannot PON a ſpecial order of ſeſſions relating to the ſettlement 
be with the of a boy of eight years and a girl of fix, who had been it · 
grandmother for moved by two juſtices from Furley to Hagfield, it was ſtated, 
boy with ber that the mother of theſe children had an eſtate of 4 J. per annum 
cannot be re- in Furley, where ſhe and her huſband lived and had theſe chil- 
— 4 dren; that ſhe dying, the huſband became tenant by the cunt- 
pariſh. Burr, fy, and whilſt ſuch he took 30 J. per annum in Hagel, and lived 


children being found with their grandmother at  Furley, v*!* 
both removed to Hasfield : which order the ſeſſions con 


And now the court upon argument confirmed the orders py 
the girl, but quaſhed them as to the boy, For as to the m_ 
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Eaſter Term 13 Geo. 9. 
gras tenant in fee of the 4 J. per annum. And though it was 
not ſtated, that he was actually upon that ſpot; yet it was 
enough, that he had ſuch an eſtate in the pariſh, from which he 
could not be removed. But as to the daughter it was otherwiſe, 
ſhe could demand no maintenance out of her brother's eſtate : 
and it was never yet determined, that children ſhould go to a 
grandmother for nurture. She may indeed be charged to con- 
tribute to their relief in the pariſh where they are ſettled. 


Blakey verſ. Birmingham. 


HE judgment was, that the plaintiff /bould recover, in- Amendment. | 
ſtead of do n And after error, the court amended * 
it as the miſpriſion of the clerk (1), 


* 


1 


(1) Fofter v. Blackwell, C. B. Barnes 7. ac. & wide Waldeck v. 
Cooper, 2 Wilſ. 16. | | | 


Between the Pariſhes of Ovingdon and Northoram- in 
' Yorkſhire, ; 


U P ON the ſettlement of an apprentice, it was ſtated, that 2 
the mother propoſed to put him out to an inhabitant of not pay the ap- 
Northiram, who refuſed to take him, becauſe he wanted cloaths ; pans duty. 
upon which the grandfather agreed, that he would pay 30 s. to 8 0. 9. C. 
the maſter to cloath the boy withall: in purſuance of which the — Ca. 
maſter did lay out 30 3. in cloaths for him, and he was bound by 248, and Seit. 
indenture, in which no mention is made of the 305. nor was „l. 3. 5. 196. 
any duty paid. That the grandfather paid the 30 3. and the no. 244 . g. 
apprentice ſerved out his time, which the ſeſſions adjudge to be 

a ſettlement. Et per curiam, The order was confirmed: for 

this is not like the caſe of Curenden v. Laland, where there was Ante 903. 
money actually given to the maſter, for his own uſe ; whereas 

here the maſter is a mere agent of the grandfather's to lay out 

30 f. for him, And it could make no difference, whether the 

maſter did it or any body elſe. That this was not a caſe with- 

in the intent of 8 Ann. c. g. 5 39- the poſitive words of which, 

in a caſe expreſsly within it, obliged the court in the other caſe to 

hold it no ſettlement (1). : 


I 


_ Y 


(1) Rex v. Leighton, 4 Term ide alſo Rex v. Poriſea, Burr. 
55. 732. Ne, Rep. 100. S. P. S. C. 834. . 


* 
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Trinity Term |} = 


treſpaſs. 2 Seſſ. 


Ca. p. 378. no, 


202. 8. C. 


moin he 
150. pl. 5 3 4 3 COTA 2 egis. n . * $24 
yo ad eg. | ; be | | k | 
. $610" | | | anc 
Sir Francis Page, Rt. 
_ i | 
Sir Edmund Probyn, At. FJulices. 1 
Sir William Chapple, Kt. 
Sir Dudley Ryder, Knt. Attorney General, x 
Sir John Strange, Knt. Solicitor General. Wi 
a_ — ee r. ; | on 1 
— 8 tu 
Adams verſ. Ruſh, 5 
Prohibition to P ER curiam, The ſpiritual court has no juriſdiction to ſettle B 
be church- a churchwarden's accounts. And a prohibition was grant- tr 
Counts, Ante ed after ſentence allowing the accounts, and an appeal to the fi 
974 17 Vin. Arches, © N ſe 
Abr. 600. N. 5 ö bl 
Dominus Rex verſ. Weſtbeer. 5 
| | | | 4 
The ftealing a P ON a certiorari pro rege to the Old Bailey, an indict- 
. ment for larceny, and a ſpecial verdict thereupon, were 
56 not felony. returned into the King's Bench, The indictment ſet forth, that h 
Where the facts the priſoner feloniouſly ſtole a parchment writing purporting to ( 
= 0p Bart be a commiſſion 10 Ann. out of the court of Chancery, to ſettle 1 
upon an inaict. the boundaries between two manors, and aſcertain the height 1 
ment for felony which the defendant in the cauſe had a right to keep water uf 2 
„ to, in a pond in his ground; and alſo another parchment writing f 
= great miſde- purporting to be a return of the commiſſioners thereto : which e 
. commitſion and return were reſpectively laid to be of the ralue c 
bees . fora Of 25, and were of the goods and chattels of the King. Up®" j 
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were brought into the fix clerks office in Adfddlz/ex, belonging 
to the court of Chancery, and the proper office wherein to re- 
cord and keep them, as records of that court, where they were 
xccordingly kept till 28 Oober 1738, when the priſoner” pri- 
rately carried the ſame out of the office with an intent to ſteal 
the fame: that they were the King's goods, and each of the va- 
ue of one penny; and that in 1917, the cauſe was at an end; 
Sed utrum, Ofc. et fi, Gee | 


General for the crown, and Serjeant Hayward for the priſoner ; 
ind 2. By Mr. Attorney General and Mr. Barnordiflon. 


record the priſoner was guilty of petit larceny. In order to prove 
this, two things were inſiſted on, 1. That TW 
according to 1 general nature of it. And 2. t no objec» 
tion lies from the nature of the parchment writing, or its being 
z away to be under the degree of 

NY» - | * oh 


As to the firſt, it was obſerved, that there was no difference 
in the deſcription of the offence (except in point of value) be- 
tween grand and petit larceny, but both are conſidered as two 
ſpecies of ſimple larceny. the definitions of ſimple larceny 
to be met with in all the ancient writers do not materially differ. 
Brafton, lib. 3. c. 32. P. 1 50. B. defines it to be fraudulenta con- 


{er ſerront, ou par ceux hors de qui garde le choſe avera eſte trove em- 
ble ou robbe. And with theſe deſcriptions agrees Fleta, lib. 1. c. 
38. p. 54. In 3 Inft. 107. it is tiled, the taking away the mere 
perſonal goods of another: and in Bro. Corone 190. the felonious 
taking of any thing wherein another hath property. 


(which anſwers to invite domino) carried the fame out of the office 
with an intent to fleal the ſame, That it was res aliena is exprelsly 


a value is found, which reduces it to petit larceny. Here 
tc ay found as a fact, and cannot be ſaid to be a falſe 
concluſion G the jury, for the crown has the records in their 
cultody, And in 3 Inf. 71, it is called the King's treaſury of 
Nm, with which agrees H. P. C. 650. Though the 
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This caſe was twice argued at the bat, 1. By Mr. Solicitor 


On the part of the crown it was argued; that upon the whole 


trafatio rei alienæ cum animo furandi, invite domino cujus rer illa 
furrit, Britton, c. 15. P. 22. uſes the words de ceux a qui les cb 


the verdict being, that it was the property of the King; 


| parchment 


Not puilty pleaded, the jury find that two parchmen t myjjings ann 
pk ref deſeription in the indictment in the year 1/12, 


* 


Now as to the firſt part of the deſcription, froudulenta - 
fraatio animo furandi, it is found that the priſoner privately 


ann. 
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thing, of which a felony can be committed. 10 6 


that ſavours of the realty. 


nt 


Trinity Term 13 Geb. 9: 


went be originally paid for by the party; yet when once | 
made 2 record, he cannot take it away. And ſo it is as to the * 
rolls of the lord of the manor. The animus furandi is the fub. cal 
ſtance, and no nice diſtinctions as to the property ſhould be re- be 
ceived. Parochiani are no corporation, and yet the ſtealing bong 2 
patechianorum 1s indictable. Dalt. 373 · Stamf. 2 5 3. be 


But then the objection ariſes, that though this may prima facie 149 
fall within the general deſcription of larceny; yet the nature of ber 
this parchment writing, or its being a record, furniſhes an excep. Th 
tion out of the general rule, and proves this not to be ſuch 2 « f 


In order to obyiate this objection, it will be neceſſary to exa- anc 
mine a little the grounds upon which it ſtands. How flender a wa 
reaſon foever there was at firſt for the diſtinction, yet it muſt be wit 

eed to be now too late to contend, that as to choſes en adin, col 
or what belongs to the realty, a felony can be committed of them; for 
and the reaſon given in 1 Hawk, is, that theſe things generally 
ſpeaking being of no uſe to any but the owner, are not ſuppoſed 
to be ſo much in danger of being ſtolen, and therefore need not 
be provided for in ſo ſtrict a manner, as thoſe which are of 2 
known price and every body's money. So that if I ſteal a ſkin 
of parchment worth 1 5. it is felony z but when it has 10, ooo /. 
added to its value by what is written upon it; it is no offence 
to take it away. | | 


The uſe to be made of this obſervation is, that fo far as the 
law is ſettled, it is not to be altered: but if it does not exempt 


this particular caſe, there is no reaſon to exclude it. 5 
the 

Now what are exempted? x. Chattels real. Is this one? 5 

n 


No. 2. Choſes en action, which this is not. 3. Charters con. 
cerning the inheritance, In thoſe the heir has a property, and 
they go to him, and he may bring detinue for them, But thee 
records he has no right to the cuſtody of, nor will ſuch an action 
lie for them. | - 


The cafe from whence all the law books have received the 
notion upon which the defence is founded, is 10 E. 4. 14+ by 
which caſe it is determined, that felony cannot be of charters 


which concern the realty, which ſays the book cannot be valucd. T 
But that reaſon does not hold here. It is well know? that _ 
taylors, drum-makers, &c, do buy theſe things: and beſides, - 
the jury have expreſsly found them to be of value. M ould ſteal- er. 
ing an heir loom not be felony ? Certainly it would, and yt yas. 


The 
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Trinity Term 13 Geo. 2. 
, The next part of the objeQion is, that theſe were 


| and this not being laid as a caſe upon the ſtatute 8 H. S 12. 


cannot be now maintained as a felony at common law. It muſt 
be agreed, this is not a caſe within that ſtatute, as wanting one 
circumſtance thereby required, viz. whereby any judgment ſhall 
be reverſed. But then another uſe is made of this | wing to 
ſnew that ſtealing records was no felony at commoſ law, elſe 
ſay they, what need was there of the ſtatute ? Now it is appre · 
hended, no ſuch inference can be well drawn from thence. 
The words are, © That if any record, &c, ſhall be willingly 
« ſtolen, taken away, withdrawn, or avoided, by any clerk or 
« other perſon, whe ſhall be duly convicted by inqueſt of clerks 
« of the court, they ſhall be adjudged felons,” From whence 
and my lord Cale's comment upon it, 3 /. 71. it appears, there 
was a plain uſe for this ſtatute z for where clerks were intruſted 
with the cuſtody, they had thereby ſuch a poſſeſſion, that they 
could not commit felony by embezzling them; and it was there» 
fore neceflary to provide for this by a poſitive law, as alſo to in- 
troduce a neu method of trial. 


go YJ Fa 


y nd it is obſervable, that my 
d lord Hale, 1 H. P. C. 646. treating of this ſtatute, after dividi 


his argument into how the law ſtood before the act, and how 

ter, ſays nothing of the act of ſtealing by a mere ſtranger z but 
begins with ſaying, that at common law the undue razure or em- 
bezzling a record was a great offence, for which even a Judge 
was puniſhable by fine and impriſonment, as in Judge Hengham's 
caſe in the time of Edward the Firſt. Wherefore it was prayed 


ty of petit larceny. 


E contra it was argued for the priſoner, that this is one of 
the exempted caſes, It was admitted, that this was neither a 
chatte] real nor a choſe in action. But it was contended to be a 
n- WF ting that concerned the realty, as it related to the boundaries of 
nd manors and the height of water, which are points in which the 
ſe very inheritance is affected. That theſe were of that nature 
on which are called nulius in bonis, things whereto every man has a 
right to reſort and to uſe them. And admitting they are in the 
cuſtody of the crown, (and they can be but in one cuſtody) it will 
not follow, that they are the property of the crown. There are 


wo ſorts of right, jus proprictatit, and jus poſſeſſioniss 


E. 4. was the opinion o 


all the Judges in the Exchequer Cham- 


That the 8 I. 6. c. 12. was always conſidered as in- 
new law: whereſore judgment was prayed for the pri- 


The 


tirely a 
loner 


* 


ATF Fa 


on behalf of the crown that the priſoner might be adjudged guil . 


That this is the firſt attempt of the kind, which according to 
Lit. 8 1. 4. is a _ argument againſt.it : and the caſe 10 
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; Thy did not meddle with the queſtion, whether this ws 
properly ſaid to be the goods of the King, nor with the queſtion 
upon the 8 H. 6. c. 12. or as to ſtealing records at common 
law: but faid, the point of thefe writings concerning the 

was fufficient to found their judgment upon. They faid there 
was a ſtrapg inclination in the Judges to make lodgers guilty of 
felony ; but it was not done but by act of Parliament. And if 


[ 1137 ] 
| Dalt. 273. 


there is any inconvenience in the preſent judgment, it may be 


reCtified in that way. | | 
They all therefore declared their opinions that the priſoner 
was not guilty. | 


Then the Chief Juſtice ſtarted a queſtion, whether as this 
was undoubtedly a great miſdemeanor, they could not give judg- 
| ment as for a treſpaſs ; and deſired that might be conſidered, and 
e 3" the priſoner brought up again at another day, And then Mr. 

4 Attorney and Solicitor cited 2 Hawk, 440. that if on a 
Tie ant 1019. indictment for felony a ſpecial verdict is foun d the crime 
be adjudged but a treſpaſs; judgment may be given upon it, 2: 
for a treſpaſs only. And Cyv, Fac. 497. where on indictment 
for felony in ſtealing 18 d. the jury found, the defendant cou- 
zened the proſecutor out of the money; held no felony, but ſet 
fix times on the pillory, as for a miſdemeanor. They alſo cited 

1 And. 35 1. Kelyng 29. Dalt. 331. | D 


E contra it was inſiſted, that by this means a defendant is 

' deprived of many advantages; if he was indicted properly, he 

might have counſel, a copy of his indictment, and a ſpecial 

jury: and it was obſerved that in the great caſe 10 Ed. 4. the 

Judge diſmiſſed the priſoner. Beſides now f#lonice is ſtruck out, 

where is there any breach of the peace, for the verdict doth not 
find the taking was vi et armit. | 


Et per curiam, The priſoner muſt be diſcharged ; in the caſes 
cited pro rege, the Judges appear to be tratiſported with zeal too 
far, The priſoner was diſcharged, n 
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Folkes verſ. Docminique. 


7 ö | . zes. 
The fpiritaal # HE plaintiff declares on bond in the detinet agtinſt the 
court may take 4 defendant as adminiſtrator durante minori etate with * 
888 will annexed : and upon the condition appears to be, ct 


where it is com Exhibiting an inventory and duly adminiſtring by paying debts 
teftamento annexo. 
4 Burn's Eccl, L. 206. 234, 1 14. Raym. 86, ib. 363. 1 P. Wins. 7. ib. 347. 5 


LO 


Trinity Term 13 Geo. 2. 


the plaintiff replies, that he had not paid a legacy of 1,500 ,. 
though he had more than ſufficient to pay all the debts, to wit, 
cool, And on demurrer it was objected, that this was a void 
bond, not warranted by 21 Hen. 8. c. 5. or at common law, 
1 requiring an adminiſtrator to pay legacies or diſtribute ac- 
c Wl cording to the eccleſiaſtical deciſion z and ſhould be taken to be 


» WH ebcained by coercion. 1 Vent. 166, Raym. 227. 
E contra it was argued, that this not being on an inteſtacy, 
vs not according to the ſtatute it is true; but is to be ſupported 


25 a reaſonable bond taken by the courſe of the eecleſiaſtical 
court, Hob. 250. Co. Ent. 128. And though formerly it 
was diſputed, yet it is now ſettled, that they may compel diſtri- 
bution. Mo. 864. 2 Show. 396.. 2 Lev. 163. 2 Jon. go. 
1 Sund. 162. That here the breach is aſſigned in non-payment 
of legacies, of which they have undoubted juriſdiction: and if 
it be good in any part (being a bond at common law) it 1s 


of the condition is againſt a ſtatute, for there it is void in toto. 


Ft per curiam, Theſe adminiſtrations are not within,2z Hen. 
8. and therefore we deny a mandamus (1). We muſt therefore 
conſider it as a bond at common law; and then it is ſufficient, 
if it be good in that part on which the breach is aſſigned (2), as 
ve think this is, and we cannot take it to be a bond by coer- 
cion, Therefore the plaintiff muſt have judgment. 


— 


(t) Smith's Caſe, ante $gz. R. (2) See in Gras v. Nainby 
Ac. ante 744. 
Dominus Rex. verſ. Greenwood. 


7 HE came up on habeas corpus charged with a commitment 
for a robbery on the highway, And the proſecutor at- 


tending, infiſted he was the man. And though eight affidavits -4 


vl credible perſons, proving him to be at another place at the 
une the robbery was ſworn to, were read; yet the court re- 


* to admit him'to bail, but erdere 1 him to remain till the 


Vol. II. Mm 
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and legacies, the performance of all which the defen htc 


y 1138 | 


enough. 3 Co. 83. And it differs from the caſe where part 


Bail. 

Vide 2 Hawk. 

. ©, ch. 15. .. 
$0. 7 ed. vol. 3. 
p. 225. u. ®. 
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| attorney. 
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Practice on ſcire 
facias and exe- 
cution againſt 
bail. 


To's mandamus 

to admit a fellow 
of a college the 
court will expect 
the retura of a 

viſitor, and will 
not ſuperſede che 
writ. Ante 565. 


it is ſufficient; without uy regard to the number of days * 
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$f: _*Hardwick verſ. Chandler. 


1 N an action by an attorney, the following words ſpoken of 
an attorney in his buſineſs were upon motion in arreſt d 
judgment held actionable. Mr, Hardwick is a rogue, fa 
« taking your money, and has done nothing for it; he has ng 
« entered an appearance for you; he is no attorney at law; le 
« don't dare to appear before a judge, What ſignifies going y 
“him ? He is only an attorney's clerk and a rogue, he is w 
& attorney (1).“ Ah | 


— ——— 


(1) Day v. Buller, 3 Wil/. 59. famation. D. 24.) 259. (F. 9 
Vide the caſes collected 1 Com. 269. 
Dig. Action upon the caſe for de- 


won Elliot ver/. Smith. 


I T was held, that if there be fifteen days between the 40% d 
the firſt and the return of the ſecond /cire facias againſt ba 


tween the teſe and return of each(1); and that a capias ad ſatijs 
ciendum may be taken out againſt bail, without any fer: facu d 
return of nulla bona (2). 3 


— 


turning ſcire feci, and the proc 
ings are by bill four days exc 
five, are ſufficient between 
teſte and return of it. 54% 
Fackſon, 4 Term Rep. 663. 


(1) 2 Cromp. Prac. 84. Imp. 
Prac. K. B. 433- 

(2) 1 Lev, 226. 1 Roll, 897. 
L. 35. 3 O. 450. 3 Salk. 280. 
But where there is only one ire 


Facias againſt bail, the ſheriff re- 


Dominus Rex ver/. Whaley. 


Mandamus was granted, directed to the defendant 35 

ter of Peter-houſe college in the univerſity of Camry 3 
admit Thomas Rogers to a fellowſhip of that college, upon 
aſhdavit of his election. A motion was made 10 ſuperlc | 
writ, upon affidavits of there being a viſitor, viz the a 
Ely. But the court put the maſter to make a return, and re 
to determine the point on affidavits, where the other part 
no opportunity to right himſelf by an action. 


* 
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Trinity Term 13 Geo. 2. 1139 
the Pariſhes of King's Norton and Cambden in 
N Glouceſterſhire. 3 


Nr Calcut a pauper was removed by two juſtices from Hag for a year 
King's Norton to Camden. On appeal. the ſelhons reverſed to work by the 
the order, ſtating that the p was hired for a year to Ellis of E 

Cambden, to ſpin yarn at 18 d. per ſtone, and that the was tO Sett. Ca. 162. 
provide herſelf wich victuals and lodging. That ſhe i; un the 2 CEO | 
whole year, and boarded and jodged at her maſter's, allowing 

25. per week for the ſame : but upon her examination ſhe ſaid, | 

that by her contract ſhe thought herſelf at liberty to play or be 

abſent from her work as long as the pleaſed, only that ihe was 

not at liberty to work for any other maſter (1), | | 


FE per curiam, The ſeſſions have done wrong in adjudging 
this no ſettlement in Cambden, for in ſact here is a hiring and 
{-rvice for a year to the maſter there: and what her apprehen- 
lon was, or whether ſhe was paid by the year or by the quau- 
tity of her work, was immaterial (2), And therefore the order 
sons was quaſhed, and the order of che two juſtices con- 


brmed. 


1 


2 Kr 
* . 3 © 4 - WY a 
9 * 


(1) Rex v. Birmingham, Cala. C. 655. Rex v. Seaton and Beer. 
77. Deng. 333. S. P. 2 Boit by Conft.. 352. pl. 341. 
| (2) Rex v. Dedham, Burr. S. S. P. ” 2 | 


Clapman verſe Houſe, Slater and Goodacre, In Middleſex. F 1140 ] 


one of the defendants, let judgment go by default; Slater, were ſeveral de- 
another defendant, demurred 3 and Goodacre pleaded Not guilty. 1 
It came on to aſſeſs damages as to Fuſe, to aſſeſs contingent . 

damages as to Slater, and for trial as to Goodacre, who was ac- 
quitted : but then the queſtion came between the other two, 
whether the jury could ſever the damages. And Lane v. Sante- 
1 (ante 79.) and Lowwfield v. Bancroft, (ante 910.) were cited. 
the Chief Juſtice was of opinion, that as they had not pleaded 
vatly, the damages might be ſevered.” So the jury gave 1,4 
« to Houſe, and 100 J. as to Slater, | 


3 


C tt 19. , . 


2 — 8 „* 


IN treſpaſs for taking goods and falſe impriſonment, Houſe, where bee 


1) Where in treſpaſs all the 
Cefendants luffer judgment to go 
default, the damages cannot 
de ſevered, Orlen v. Orchard, 
ie 422, So where two having 
raced, and the iſſue is found 
ganſt doth and damages given, 
and a third bas let judgment go 
J default, and damages are aſ- 

again him for a writ of 


enquiry, Cc. judgment is enter 


ed for both, it is bad. Lonę v. 


Sabin, 1 Nil, zo. and fee Hill 
and Winſey v. Goodchild, where 
the plaintiff having declared up- 
on, and the jury found a joint 
treſpaſs, the court held that the 
damages could not be ſevered. 


B. R. Tr. 11 Geo. 3. 5 Burr. 2790. 
Bull. L. N. P. 94» : wr 
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Sir William Lee, Kur. Chief Fuffice here 
Sir Francis Page, Ant. 


—  —— 


[ | i Sir Edmund Probyn, Kt. { Fuftices, 

| [ : Sir William Chapple, Kut. 

1 Sir Dudley Ryder, Kur. Attorney Genera, Ml \,) 
| | 5 | Sir John Strange, Ku. Solicitor General. * 
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—_:. Harvey wver/. Harvey. In Middleſex. 


| 1 1 N trover by the executor againſt the heir, the Chief Juſtice 
the heir ſhall held, that hangings, tapeſtry, and iron backs to chimnies, 


ä 7. 91 belonged to the executor : who recovered accordingly againſt the er 
Dig. Biens (C.) heir. T 
a5 3 L. N. N 0 
34. 2 Burn's ; 
Lell i.. Ratcliffe, un', &c, verſe Beſley. * 
| rates, 
2 T was held by the court, that if the plaintiff and deſendant i 1. 
— be ſued by | are both attornies, the defendant muſt be ſued by bill; and * 


bill, though the that the plaintiff cannot take out an attachment, and hold the 
— 8 defendant to bail, as he does in the caſe of a common perſon. 
This caſe therefore is an exception out of the general rule, that 
Privilege takes away privilege (1). : 


— 


(i) Thom//in v. Raſs, Barnes different courts, wide ante 837: 
44. Sherter v. Packburft, 1 Black. and the note. | $i] 
Rep. 19. Contra if they are of WS 


Rich 
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a, en dhe demiſe of Lord Cullen &t er verſ. Johnſon + 
et al. „ 


N ejectment for mines the plaintiff proved himſelf lord of In ejeQment for 
the manor, and that he was in poſſeſſion thereof. But the m_— _- * 
{me witneſs proving, that the defendants had had poſſeſſion venere and] 
of the mines above twenty years; the court upon a trial at bar dence to avoid 
held this no evidence to avoid the ſtatute of limitations, there —_— =D 
being no entry within twenty years upon the mines, which are L, N. P. 103. 
a diſtinct poſſeſſion, and may be different inheritances; and 5-C- 


therefore directed the jury to find for the defendants, © 


Iſon verſ. Fowen, 


H E notice was to execute a writ of inquiry by ten of PraQtice, - 
clock : and there being no defence made, the court ſet it 
ſide for uncertainty (1). | 


(1) Vide Langflaff v. Lamb, ten being certain is good, Laſ v. 
Barnes 293. Fofter v. Smales, 1b. Denny, Barnes 302, | 
295. But notice to execute it aft 


Aſhley ver/. Aſhley. 


HE Judge who tried this cauſe (which was upon a pro- No new trial 

L miſſory note for 5000/7. which the defendant inſiſted was _—C 2 
forged) certified that the weight of the evidence was with the des. 
plaintiff, and he thought the jury would find for the plaintiff; 


but they foynd for the defendant, 


Et per curiam, As there was evidence on the part of the de- 
fendant, the jury are the proper judges which ſcale preponde- 
rates, It cannot be ſaid to be a verdict againſt evidence, and 
laerefore we will grant no new trial. The next day between 


Smith et Huggins et al, 2 


1 ſame rule was laid down, and a new trial denied: 
though there was but a weak evidence for the plaintiff, 


ind the Chief Juſtice ſ 
ſrndant (1), Juſtice ſymmed it up firongly for the 555 


— — 


* 111 


% Avon, 1 Hank 
% Hankeyv. Trot- Parkburf, ante i 10s. But as the diſ- 
:, 1 Black. 1. S. P. and Smith v. tindion between : rerdict againſt 


M m 3 evidence 
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. Londzn cannot in London, applied to the court for a writ of privilege, to 


- Where itizz oppoſed, as not being a perſonal ſervice, but what might be ex- 


— 


evidence and againſt very weak man/eftly againſt the weight of an 

evidence muſt in many inſtances evidence, although ſome. proof Ar 

appear ſcarcely perceptible, and Has been adduced on the other ma 

the granting new trials is intirely ſide. Provided injuſtice ſeems Cr 

. diſcretionary in the court, it ra- to have been done by the verdid FE 
ler ſeems av if the ſevanl caſes and che cauſe is of ſolicient u. K 
upon the ſabject warrant the con- lue. Hide Berks v. Maſon, Soy. 264. 

_. clufion that the court will grant Nerris v. Freeman; 3 Will. 39. Jul 

| a new trial where the verdi& is | 3 8 
1143 J Dominus Rex 9% The Inhabitants of Welbeck in Notting a 

| hamſhire, 55 * 

| Ttis a good te- NA N DAM Us ſuggeſts that there are ſeveral houſholders 2 
22 — 4 * and farmers inhabiting and refiding within the village of H. mer 
ing overſeers beck, able to provide for the poor; and therefore commands the that 
this 


that the place is juſtices to appoint overſeers of the poor. To this it is return- 


r r ed, that Welbeck is extraparochial, and is not, nor ever was te- 


2 Sefſ. Ca. p. puted to be a village or townſhip, and therefore they cannot ap- 


198. No. 14 . 
1 Bo by Coon, Point any perſons to be overſeers. 


24. pl. 43. | . k 44% ” a 
And upon argument this was held to be a good return. For 


though it does not anſwer the ſuppoſal of the writ, as to there 


being ſeveral ſubſtantial houſholders and farmers ; yet it anſwers ve 

75 the point in 13 & 14 Car. 2. c. 12. by ſaying it is no townſhip 
en . village, or reputed as ſuch : and it is to ſuch places only that 2 
we can ſend a writ. (1) | x 

9 . << Whit 

' (1) Vide Rex v. Severn and Ar- Rex v. Juſtices of Peterborough. I. 5 
nold, Say. Rep. 278. Rex v. Ju- 238. For 

tices, of ' Bedfordſpire. Cal. 167. then 

| Pe! to t 

The Caſe of Jonathan Evindon, an Attorney. * 


An attorney in E being ſummoned to appear upon a muſter of the militia 


338 de direQed to the commiſſioners of lieutenancy: which being 


1 al twice, ecuted by deputy, it was argued largely at the bar. And tie 
LA court foi BI time to conſider of it, this term gave — 
it may be exe- opinion: that this writ ought to go; for though by the 13 
pres Aut ond 14 Car. 3. c. 3. this in reſpect of counties at Jargeamay be only 

a charge in proportion to the property of the inhabitants; 1 
the 27th ſection excepting London, and referring to e © 
' commillion of array z we think it was then conſidered 2s 3 per 
ſonal fervice; and theze cau be no doubt but that in ſuch on 


Michaelmas Term 14 Geo. 2. r 


1 | | 

in attorney, . a ſuperior ſervice, is to be exempted. 
And though he may have a deputy, that has been determined to 
make no alteration. Mar. 30. 1 Vent. 16, 29. 1 Lev. 265. 
Cn. Car. 11. And theſe writs have often been granted. Co. 
Ent. 436. Br. 164, 174. In 4 Ann. Smith's caſe by Holt, 
and one to Mr. Skynner in Lord Raymmd's time. The Chief 
Juſtice alſo declared, that on the like motion in C. J. for an 
attorney of that court, they Gere alſo of the ſame opinion (1). 


ky 


— 


(1) This ſeems to be Heaten's ing in the militia, it being no 
caſe, Rep Barnes 42, S. P. But longer deemed to be a perſonal 
fince 2 Geo. 3. c. 20. % 42. the ſervice, upon which ground alone 
militia acts having allowed a com- he could be entitled toit. Gerayd's 
mutation of ſervice into a pay- caſe, 2 Black. Com. 1123. Vide | 
ment of 10 J. it has been held alſo Mayor of Norwich v. Berry, ' 
that an attorney is not entitled to 4 Burr. 2109. = 
this writ to exempt bim from ſerv- 62 24 


Elletſon verſ. Cummins. | [1144 


EBT upon an arbitration bond, whereby the plaintiff A demand as 
D and defendant ſubmitted all matters in difference between 5 ls 
them or either of them, The arbitrators awarded 300. to the a, ny 
plaintiff in full of all demands, either in her own right or as exe- an award, 
cutrix to her huſband. And on demurrer it was inſiſted, that Ante 647. 
the arbitrators had exceeded their authority. And Garth. 118. |; 
was cited, and the caſe put of a grant of omnia bona et catalla ſua, 


which does not paſs goods en autre droit. » 


But the court held, that the ſubmiſſion was general enough, 
For the demand as executrix was a matter depending between 
nem. And 1 Roll. Abr. 246. pl. 2, 3. 3 Bulft. 65. are ſtrong 21 H. 6, ng. 
to this purpoſe. And though in Cro. Car. 433. there is 
an averment, that both ſorts of demands were ſubmitted, yet 
the court held it was not neceſſary. And the plaintiff had , 
judgment, x | | 


Dominus Rex ver/. Obrian, | 2 


NDICTMENT gung forth, that defendant intending to P*Mliing 


defraud the King, and unjuſtly to procure a payment to be knowingly is an 
made as to the widow. of an officer, did knowingly publiſh a offence at 


„ an falſe and counterfeit affidavit, purporting to have been 4 geg. G. 


ſworn by one Elizabeth Roe, before Thomas Engier, Eſq; a juſtice p. 366. No. 196. 


th: peace, by which means he received 5/1. 65. 8 d. of the Vide Geo, 
M m4 pPaymaſter . 30, f. 6. a 


6 1486 J 


Where a nega- 
tive finding is 
no. nec aſſary. a 


N 


2 = * 
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paymaſter of the King's bounty. And this was aid as an ofeac 


at common law. 


After verdiet for the king, it wds moved in-arrcſt of judy. 
ment, that this not being laid to be forged by the defendant, way 
not an offence at common law, but he ought to have been in- 


dicted on 33 H. 8. c. 1. as for a falſe token. Sed per curian 
Since Ward's caſe this can never be doubted. And it has al. 
ways been held, that the ſtatute did not create a new offence, 


but only added a further puniſhment where the indictment is 
contra formam flatuti. The 5 Eli. c. 14. reciting the forgeries | 


at common law, has the word writings, in contradiſtinction to 

| deeds: and it is in the election of the party, in the caſe of forg- 
ing deeds, to lay the jndictment either at common law, or upon 

the ſtatute, Judgment pro rage. 


Marten verſ. Jenkin. 


N a mandamus to ſwear the plaintiff into the office of mayer 

of Winchelſea, it appeared by a ſpecial verdict, that the 
mayor muſt be choſen out of the jurats, and that the plaintif 
1 May 1739, was choſen a jurat, and ſworn in, and continued 
ſo till J April 1740, when he was choſen mayor: that he had 
received the ſacrament within a year before his election to be 
mayor, but not within a year before he was choſen a jurat. And 


* 10. . the queſtion was, whether the ſtatute 5 Geo, 1. c. 6. f 3. could 
See 2 Burr. Rep, operate ſo as to give him the benefit of the non-proſecution in fix 


months with regard to the previous qualification, And the court 
held it did, elſe he would be under ſome degree of diſability or 
incapacity, when the act ſays none ſhall he incurred, 


But then a doubt was made, whether as the verdict was filent 
as to any proſccution, it was ſufficient for the court to give judg- 
ment upon; and whether it ſhould not have been found ne- 
gatively, there was none. But the court held it well enough, 
for the plaintiff had nothing more to do than to find his election; 

That is to avoid it, ſhould come from the other fide : and that 
as it is not found, there was a proſecution, which it lay upon 


. the defendant to ſhew; they could not be warranted in ſaying 


the plaintiff's election was done away : and therefore they gc 
-* judgment for the plaintf, e 


| Dent very Coates. . 
ROHIBITION to a ſuit in the eccleſiaſtical coprt for 2 
F church rate, ſuggeſting a cuſtom in the pariſh of N. 


ibalterten, that whenever twenty-four pariſhioners, or the 2 


* 


3 
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of them, meet and appoint how much ſhall be raiſed 
. the whole pariſh, a certam proportion thereof has 
been uſed to be raiſed by the hamlet of Romanby by their ſepa» 
rate churchwarden, and paid over to the reſt. In E I he. $8 


Upon ifſue joined, this cuſtom is found. But then it was 
moved in arre{t of judgment, that this is both incertain and un- 
r-aſonable, both as to the perſons who make it, and the ſum to 

be aſſeſſed on Romanby. And Fitz. Bar. 297. 1 Roll. Abr. 565. | 
þl. 4. Bro. Cuſtom 12. Davis 33. 1 Keb. 612. 2 Roll, Abr. 5 
264. D. 1. 265. pl. 2. Salk. 657. Latch. 217. were cited. 


7 


private meeting of a few pariſhioners, and the words a certain 
jr;p-rtion fix nothing. The entry on record mult be, non ob/ante 
eredifto, fiat breve de conſultatione. 2 Town book of Fud. 170. pl. 2. 


Ft per curiam, The cuſtom is ill, for it may be made at a [ 1146 1 


Dominus Rex 2 21 Jones. 


E was indicted for not taking upon him the office of ergy. > 
overſeer of the poor, upon a regular appointment; and ygyerſeer of the 
on demurrer objected, that as he was to take no oath, and the poor is indict 
43 Eliz. c. 2. had inflited pecuniary penalties for. negle& of Vt. o,. 

duty to be recovered in a ſummary way, he could not be indict- p. 326. Ne-187. 
ed. Sed per curiam, Thoſe penalties are for negle& of duty N 3 
when he is the officer, whereas this indictment ſays he has ob- Wa 18 
ſtinately refyſed to take the office upon him: the diſobeying an 

20 of parliament is indiCtable upon the principles of the common 
law. Judgment for the King. | : 


* 


Vernon et al verſ. Jefferys. 


1 plaintiffs bring covenant on articles of partnerſhip't If one named is | 
and on cyer it appeared, there were two others named in be indeature 


the deed, which at the cloſe. of it runs in the uſual form, 1s 22 1 


witneſs whereof all the parties have ſet their hands and ſeals, There- ed by an w - 
upon the defendant demurs, and on argument inſiſted, that the r. Dig. 
% is part of the declaration; and it is as bad as if the plaintiff * amr (V. 2.) 
had ſbewn that the covenant was with two others; and it could 618. 
not be ſplit jnto ſeveral actions. Carth. 301. Lutw. 680, 5 Co. 8 
2 Lutw. 1544. Alen 41. 1 Vent. 34 2 Leu. 74. 2 Rall. 
2 22. Et per curiam, If the other two did not ſeal the deed, 
plaintiſf might have helped it by averment : but here on the 
8 mult take it, they did ſeal. Beſides, as they are named 
ble coerant as coc nantes, they might join in the action, 


though 
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though they did ot ſeal : this the defendant may take advantage 
mult be for the defendant. „ 


Dominus Rex ver / Inhabitantes de Petham. 
TPON a ſpecial. order it was ſtated, that the pauper was 


bound to a certificate man in Tenterden, and after living 
with him there two years, was by him aſſigned over to a pa- 
riſhioner of Lidd, with whom he inhabited and ſerved for the 
remainder of the ſeven years. And the queſtion arofe on 12 An, 
AH. 1. c. 18. which ſays, the apprentice of a certificate man ſhall 
gain no ſettlement; whether the aſſignment could give him one. 
And the court were all of opinion, he had gained a ſetilement in 
Lidd : for the act had not made the binding void, but has only 
taken away one of the conſequences of ſuch binding for the ſake 
of the certificated pariſh. It never intended to meddle with the 


A certificate © 
man's 2ppren- 
tice being aſ- 
fGgned to a pa- 
riſhioner, gains 
a ſettlement. 
Burr. Sett. Ca. 
164. and Seſſ. 
Ca. Ed. 1750. 
Lol. 2, p. 209. 
Na. 349. S. C. 


caſe of a legal pariſhioner's apprentice; and when once there is 
an aſſignment to ſuch an one, it is the ſame as if it had been an 
original binding: the true conſtruction of the ſtatute is, that in 
reſpect to the ceriificated pariſh ſuch binding and inhabitation ſhall 
give no ſettlement. (1) 7 


EY * 


17 


— 


(2) Rex v. High and Low Bi- 

ae.: Barr. 8. C. 481. 
Rex v. Silton. ib. 269. 1 Will: 
184. Rex v. St. Peter's in Not- 
tingham, ib. 301. Say. 287. Rex 
v. Spotland. Burr. S. C. 527, 8. 
P. In the report of this caſe by 
Sir James Burrow it appears that 
the pauper's father rehded then 
at Lidd under a certificate, and 
bad done ſo prior to the birth of 
the pauper. But this does not al- 


ter the law of the caſe, for the 
pauper having gained a ſettlement 
by an inhabitancy in Tenterden of 
more than 40 days, the cer- 
tiſicate granted to Liad was dil- 
charged as to him, and he became 
intitled to gain a ſettlement there 
in his own right. Rex v. Great 
Torrington, Burr, 8. C. 428. Rex 
v. -Keynſham, ib. 429. Rex v. 4þ- 
church in Gloucefterſoite, 16. 8. P. 
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Chief Juſice. 


Sir Dudley Ryder, Kur. Attorney General. 
Sir John Strange, Knt. Solicitor General. 


Walker ver Kearney. 


A Rule for an attachment ik being granted on the affidavit 
of the defendant ; the party complained of ſhewed for gery not to be 


cauſe, that the defendant had been convicted of forgery and read to ſupports 


ſtood in the pillory, and produced the record and an affidavit of 
the identity of the - perſon, | Et per curiam, Ihe rule muſt be 


diſcharged, for we cannot ſuffer 


abl, 5 Mod. 74. Hawh. 461. Mich. 12 Ges. 2. in C. B. 


this affi davit to be read. Sall. 


Niccols v. Delahant (a), the atfidavit to hold to bail, being made 
by one convicted of forgery, was refuſed to be read. Indeed in 
Coarlefworth's caſe, who had becn convicted of forgery, his 
alkdavit was read; but that was to defend himſelf againſt a 
complaint, where the proſecutor had in a manner appealed to + 
bs affidavit : but even there it was ſaid, that to ſupport a com- 


es 


Plaint it ſhould not be read (2). If he cannot be a witneſs in a 


(1) Jones v. Major, ante 833. 
Parlck v. Machender, 2 Wilſ 18. 
(2) Same diltinQion as td the 
mation of a quaker, which is 


«ailible in exculpation of him- 


3 


ſelf, where an amendment is mov- 
ed for aganſt bim. Atch:/on v. 
Eeritt, Cowp. 392. Rex v. Gards 
ner. 2 Burr. 1117+ 


civil 


OE * 


Aﬀidevit of one 


convicted of fare 


complaint (1). 


* . 
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dim ſuit where a third perſon is intereſted in his evi 
5 n nts * 


Dominus Rex ver/. Dr. Franchard. 


Conſtable may E was choſen conftable of Millorne Port at the leet, which 
be ſworn in be- immediately adjourned, and he was afterwards ſworn in 
fore a juſtice of pefore a ſingle juſtice of the peace; and upon 2 motion for an 
e. information (1) as not being duly ſworn, the court held it a 
* ſwearing (2). Salk. 175. Sir T. Jones 212. 2 H. H. 

U. 88. eh | 


(1) Rex v. Goudge, po 1213. (2), Rex v. Davis, Caf. tm. 
Sed wide Rex y. Sir | Rey- Hardw. 269. 2 Hawk, P. C. 
nell, pot. 1161. C. NO. fe 49+ Pp. 103. | 


„ 


Bevis vg, Lindfell, 


After judgment I N aſumpſit upon a promiſſory note, there was judgment by 
3 by defaulta pro- I default, and on executing a writ of inquiry, the plaintiff did 
= 1 not produce the ſubſcribing witneſs, but offered other evidence 
Vvuon need not be Of its being the defendant's hand. And the court held, this 
eres. Was ſufficient, for the note being ſet out in the declaration is ad- 
= © mitted, and the only uſe of producing it is to ſee whether any 
money is indorſed to be paid upon it (1). 


% 


* 


(1) , v. Lyne, B. R. H. Billers & al" v. Bowles, Bure 
26 Geo. 3. Bayley en Bills, Apen. 233. Ellis v. Mall, ib. 234 
No. 7. Anon, 3 Will. 155. Green contra. : 

Fs Hearne, 3 Term Rep. 301. acc. a 


— into one iſſue, ſuggeſting that the title was the ſame in all they 


Smith verſ. Crabb, 
Court will not EN declarations on the ſame demiſe were delivered for 
y conſolidate de- ten houſes in Stenying in Suſſex in the occupation of ten 
dae is perſons. And the court being applied to, to have them all put 


however refuſed to do it, for they ſaid the lefſor might have ſued 
them at ten different times, and it would be obliging him 10 c. 


No» Þ 5 


173753053 


only (1). 


cm_— 


a 


* 3 


(1) It rather ſeems 3 this ments, each declaration being for 


report, that each declaration was a large number of meſſuages, and 
for a ſeparate houſe. Yide Grim- all being verbatim the ſame. See 
fme v. Burgers, Barnes 176. Caf. alſo Cecil v. Briggs, 2 Tom Rep. 
Prac. C. B.11 . where the courtof 639. 


C. B. did ſixteen eject- 
PON towing ee e 


the rule abſolute, with a direction that the plaintiff ſhould Þibitions. 


declare in prohibition : he tendered a Wart, but the de- 
fendant refuſed it, and applied to ſtay-procee as being wil- 
ling to ſubmit. The other inſiſted he T6 a 5 to go on, and 
ſo get at the coſts of the motion, which he could not otherwiſe 
have, But the court ſtayed the proceedings without coſts; ſay- 
ag the dren WEE BEES who 
might waive it. 


an, when ub nigh bra in fs of hm 
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Chapman 'ver/. Pointon. 
No attachment . eee was ſerved with a ſubpena at Cheſter, to attend at 
© Againſt a witneſs the ſittings at Guildhall, and two guineas were tendered 
— by the perſon who ſerved it, and being objected to as too little, 
—— he declared he would give no more. 
3 The witneſs not coming up, an attachment was moved ſor; 
and on ſhewing cauſe diſcharged: the court ſaying it was tc0 
little, and that the witneſs is not obliged to truſt to the court's 
allowing him more when he comes to the book, for perhaps the 
pry may not call him, and then it may be difficult for him to 
get home again: that this way of punithing as for a contempt 
was new, and practiſed only in this court; the Common Pleas 
| not doing it to this day, but leaving the party to his remedy on 
- | Ante$10, 1054. 5 £lis. c. 9. and therefore they would not enter into any mee 
15 Flo calculations of the expence, but confined their inquiry to the 
| . whether the non- attendance was through obſtinac) r 
not (1 828 : o 1 7 


1 % 
2 2 * 


ed 


. 
1 


(1) Stephenſon v. Brookes, 8. P. in C. B. Barnes 33. 
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Promiſſory note to pay money within ſo many days after Cline 


What 
the deſendant ſhould marry, was (on conſideration) held Fabio — 7 5 
not to be a negotiable note within the ſtatute (1). 1 * 
. + 7 8 | 3 
— L : — — 


. 


(1) Fidz Bean u. Sede v. Frakes 4 Me, e Gabe. 
Comb, 227. 4 Mod. 242. Roberts Faacaut, 5 Jerm Rep. 48 | 


Wilder verſ. Handy. 
IN treſpaſs for killing a dog: after verdict for the plaintiff, it Amendment. 
was moved in arreſt of judgment, that the declaration run by Pot. 4662. 
recital, * Whereas, Ce. t a bill being filed right (the time 7 
of filing which the court refuſed to enquire into} and on citing - n 
a caſe of Smith v. Fuller (a), in C. B. Mich, 8 V. 3. and um., (a) 114. Raym. - 
4. the court ordered it to be amended :. though they were ſen» 116. 


ible that for want of applying to amend, many judgments had 
been arreſted, | ti | iy 


4 


Neal, on the Demiſe of the Duke of Athol, verſe Wilding 
| 5 et ay. 1585 8 


N a trial at bar, where the Duke was to make out his pe- What evidence 

digree as heir of the Derby family, he offered (amongſt of « pedigrats» 
other evidence) a ſpecial verdict in 1700, to which the -preſent 8 
delendants were no parties) to prove three of the deſcents, which 
verdict was given in a cauſe where the premiſſes in queſtion 
were recovered on a general verdict, and the ſpecial verdict re- 
lated only to other premiſſes. And Wright Juſtice, was for re- 
cuiving it, becauſe in the caſe of pedigrees many things are re- 
ccived which are not allowed in other caſes, as entries in fa- 
mily books, monumental inſcriptions, heralds books, recitals in "4-4 

deeds, fc, which were introduced from the difficulty of proving -- i 
pedigrees ſince inquiſitions poſ# mortem were left off. But the in 
reit of the court refuſed to let it be read, being (as they faid) 
res inter alias acta, and the ſame evidence, for any thing they 

e to the contrary, might be ready to be laid before this jury, 


t was before that. Vide Carth, 39. 181. $5 Mad. 386. vir 
7. Toner 221. 2 Mod. 142 (1). | 

(1) Bat that t $8 ; hatd. 1 - 7 th 
2 2 at the opinion of rige J. is now to be the e _ 


N. P. 233. 
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Charged. Aud therefore in this caſe he muſt be diſcharged (i). 


(* cChants. After a verdict for the plaintiff, it was moved in 


2182 user Term 14 Geb. 2. 


Boe, on the Demiſe of the Dutcheſs of Hamilton, ver/; Hallet. 


' ley, et al, ; | 
Where jrodeed. HERE being judgment for the defendants in the gr 
. cauſe of 'T hornby v. Fleetwood, (ante 318.) and WT 


cond ejetment firmed in B. R. and the Houſe of Lords, upon the ejectments 


Vll cots = of being brought by the remainder-man, in the life of Lord Philip, 
"the fürn (1). 


who though he had had a foreign education might conform; the 
Dutcheſs now, (Lord Phils being dead) brought a new eje&. 
ment, in which ſome of the then defendants were defendants 


EET now. And upon application to ſtay her proceedings till the 


coſts in the firſt ejectment were paid; the Dutcheſs inſiſted, 

that the former was on the demiſe of the Duke and her, and the 

rule was in the ſingular number, quod demiſſor querentis fit onera- 
Cumb 106. 110. zilit. Sed per curiam, We are not going to order the Dutcheſs 


see Rep. and to pay ® coſts, but only preventing her from being vexatious; 


Caf Pract. O. f. which in 4 Med. 349. is ſaid to be the foundation of theſe rules. 

78. 3. to ad ed geſides, in this caſe ſhe proceeded after the death of the Dule, 

and therefore let the rule be to ſtay proceedings in this cauſe, til 
the coſts in the other are paid. f 


— 
Te, 
8 — 


(1) Vide Doe er dem. Chambers, 2 Black. 1180. and the caſes cited. 
2 Short v. King, ame 68 1. 3 


James Baker's Caſe. 


: 


. 


| i H was taken up on an attachment for not perſorming an 


award. Aſter which he became a bankrupt, and oblained 
his certificate; and now moved to be diſcharged, but was op- 


poſed, becauſe (it was ſaid) bankruptcy does not purge a cou- 


tempt. Sed per curiam, This was. a demand for which debt 
would lie, and the act ſays he ſhall not be arreſted, proſecuted or 


_ impleaded for any debt due before the bankruptcy. It woult 


therefore be hard to keep him in cuſtody, when the duty is di- 


— 


8 
— 


(1) Vile Rex V. Stokes, Cowp, 136, 


Smith verſ, Abbot. 


What a good «= INH defendant accepted a bill of exchange to pay it whe" 
— goods conſigned to him, and for which the bill was drawn, 
Poſt. — note were ſold. And the plaintiff counted upon the cuſtom of 4 


of 


E 6s MR SES... * 


ö £ x * 4 


Eaſter Term 14 Geo, 2. 7 | 3 ß 


of judgment; that this acceptance depending upon the contin- 
gency of the ſale of the goods was not within the cuſtom of mer- 
chants, or negotiable, But the court (upon conſideration) held 
it good, For though the plaintiff might have refuſed to take 
ſuch an acceptance, and have proteſted the bill; yet no body 
can ſay he might not ſubmit to it. And it will affect trade, if 
ſactors are not allowed to uſe this caution, when bills are drawn 
before they have an opportunity to difpoſe of the goods: a man 
who is drawn upon to pay at ten days fight may accept for thirty. 
Milly zog. though the other might-protelt the bill, Sali. 129. 
Cumb. 452. TE | | 


Filkes verſ. Allen. 


up rr 5 2 term was ſurrendered in diſ- Priſoner k nee 
charge of his bail; and afterwards, without giving any wund e give 
notice to the plaintiff, was removed to the Feet, The plaingiff opens: 
in Hilary term charged him in execution as a priſoner in B. R. to anotherprifon 
And this term the defendant moved for a /uper/edeas, that charge e eee 1 
in the court where he was not a priſoner ſignifying nothing, and Tid 2 | 
ſo two terms were elapſed. . The plaintiff infiſted, that he was K. B. 210. 
in no default, not having notice of his removal; and that theſe 
removals do not appear upon the committitur book, where the 
Charge in execution is to be made. But the court granted a /u- 
p*/edeas : for the plaintiff, they ſaid, ſhould have demanded to 
ler the priſoner ; and if not produced, would have known where 
bo find him, and bring him back by habeas corpus, to charge him. : 

nd it would be putting difficulties upon priſoners, to oblige ' 7 
dem to give notice. 


Vol. II. 


*14 & 15 See B 


Burr, Sett. Caf. - 
It 3. pl. 58. noe 
10 2d ed. | 


Where a city hes 
\ Juſtices with 


Sir William Lee, Knt. Chief Fuflice. 


n 


Trinity Term 


SS N 4 


714 Georgii 2 Regis. In B. R. 


Sir Francis Page, Kut. 
Sir William Chapple, Ky, Julicet, 5. 
Martin 3 2 | 8 4 
Sir Dudley Ryder, Ant. Attorney General, # 
Sir John Strange, Kut. Solicitor General. gat 
| | 25 | 
Tb | Wd ©) 
p i ( 
Talbot ver. Hubble. 3 { 

P 


HE queſtion in this caſe was, whether as the city of Nute 
Sarum had an excluſive commiſſion of the peace, the ju: for 


Excluſive claule tices of the county of Wilts could by virtue of 12 Car, 2. c , «db 
the juſtices of 
the county can» 
w ot act iv mat- 


ters of exciſe. 


and 15 Car. 2. c. 2. act in exciſe matters within the city. | by 


This caſe was argued three times at the bar, and thi term the 
Chief Juſlice deliver ed the reſolution of the court. * 


t. That the crown might grant to any city, to haye juſtice 
of their own within themſelves, and exclude the county juſt 
from intermeddling in the ordinary buſineſs of a juſtice of 
peace. Bro. Letters Patent 111. Dalton . Lal. 71. (1) 


(1) It was admitted in this caſe ty would have a concurrent J. 
that unleſs here was a nm intro- Tiſdiftion. Vide Rex v. $6449" 
mittant clauſe in the commition or 4 Term Rep. 450. Nol. 40. U 
charter, the jullices fur the coun- dec. acc. 2 4 


— ego. 66 
* r 9 
> 4s 


2 
A - 
WY WE. 5 E , 


Trinity Term 14 Geo; 2. 


>. That in fuch caſe the act of the county juſtices would be 
void, and not to be conſidered only as a breach of the franchiſe, 
2 Inft. 557. | | N 


3+ That though the 12 Car. 2. gives the juriſdiction in exciſe 
matters to the juſtices of the peace reſiding near the place where 
the forfeiture ſhall be made, or offence committed; yet it never 
was the deſign of the Legiſlature to make any alteration in the 
reſpeCtive juriſdictions of the juſtices, but only to veſt the exciſe 
juriſdiction in juſtices of counties, cities, and places, with reſpect 
to their ſeveral local juriſdictions within ſuch places. 


Bowyer ver/. Bampton. 
9 a caſe ſtated at niſ privs in an action by the plain - The janocene | 
tiff as indorſee of ſeveral promiſſory notes, it appeared that indorſee of a 
the notes were given by the defendant to one John Church, for dg not can 
money by him knowingly advanced to the defendant to game ion againſt 
with at dice, and that Church indorſed them to the plaintiff for the drawer. 


a full and valuable conſideration, and that the plaintiff was not 5 = We. fue 
privy to, or had any notice, that any part of the money for upon his in- 


which the notes were given had been lent for the purpoſe of dorſement. 


gaming, 


Upon this a queſtion aroſe upon the ſtatute ꝙ Ann, c. 14451 
which ſays, © That all notes, where the whole or any part of the +» 
* conſideration is money knowingly lent for gaming, ſhall be 
4 void to all intents and purpoſes whatſoever,” whether the 
plaintiff could maintain this action againſt the defendant, And 
after two arguments the court were of opinion he could not; 
forit is making it of ſome uſe to the lender, if he can pay his own « 
debe with it: and it will be a means to evade the act, it being 
lo very difficult to prove notice on an indorſee, And though it 
vill de ſome inconvenience to an innocent man, yet that will 
not be a balance to thoſe on the other fide. And the plaintiff is 
not without remedy, for he may ſue Church on his indorſement, 
And it is but the common hazard of taking notes of infants or 
"me coverts, As to what Holt ſaid in Huſſey v. Jacob, it was 
not the point adjudged, and the Chief Juſtice ſaid, he had Carth. 356. 
ſeen a report wherein notice was taken, that all the learned part 3 
« the bar wondered at it (1). | 'Raym, 


. 2 L. Raym. 87. N 
— 12 Mos. 56. 


1 


8 4 Holt 328. 8. E. | BN. 
(1) Vid Lowe v. Waller, Doug. 741. | 


1 


Nun 2. 


r 


Salle. 3444 o 


355 Trait Term 14 Geo. 2. 
Shuttle worth ver/. Pilkington. 
2 A Special original was taken out returnable coram Domino [8 


| 2 up 23 805 wbicungue tunc fuerit in Anglia, and the bail bond was 
turn of proceſs. without the words ubicunque, c. and in an action upon it, it 
e 33 was objected, that by the ſtatute of Hen. 6. (which was pleaded) 
19. * the ſheriff could take no bond, but ſuch as was to appear at the 
x Term Rep. place in the writ mentioned; whereas this might be to compel 
240. 6 ] in appearance out of England, if the King ſhould happen fo to 

L 115 be, Sed per curiam, There are no ſet forms of words for theſe 


bonds, but if in ſubſtance they are to appear according to the 


J. Jon. 46. 237. 2 Show. 51. 2 Lev. 180. Trin. 3 Geo. 2: Phils 
6 Mcd. 122, v. Philips, in Saccario, upon a quo minus, the bond was to 
aaa appear in the office of pleas in the court of Exchequer at V. 
minſter; and that was held well enough, though the proceſs wa 
to appear before the Barons: we will underſtand, that by ap- 
pearing before the King is meant before the King in hit court, and 
not before the King in perſon, The plaintiff muſt} have judg- 

ment. Ante 153, | 


Slicer ver; Thompſon. 


/ mendment. HE judgment in Ireland was, that the plaintiff ſhall reco- 

36 ada. HD ver, And upon error here, it was amended to do recover, 
| on the authority of Blakey v. Birmingham, ante 1132. (1) 

* * 1 


0) ide Short v. Coffin, 5 Burr. 2730. Reer v. Morgan, 3 Ton 
. Rep. 349 a 


Between the Pariſhes of Kirton and Weſton in Notting, 
| hamſhire, 


Fvidence of PON a ſpecial order of ſeſſions it was ſtated, that the 
Bumi is not ſul U pauper took a farm of 101, per annum in Kirton, . 
ere * had been let at that rent for ſix years laſt paſt, but before only 
Furr. Sett. Ca. at 7/. per annum; and he alſo took a by-tack of 205, a-year n 
| * Kirten, and his family lived ten months there: that when he 
vel. 2, 3 took theſe tenements he was not of ability to ſtock them; 
No, 443.5. C. being told by the former tenant that 10/. per annum was too er 
| he anſwered, he did not regard the dearneſs, for. as it was 19” 
a-year jt would gain him a ſettlement, and put an end to 3 
pute between two towns z but deſired the former tenant, o 


no notice of this to any body. The ſclhons determined 11 
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deſign of the writ, it is ſufficient. 2 Cro. 286, 2 Vt. 


alt] 


 feigity: Term 14 Ged. 2. 


be no ſettlement in Xirtan. But the order being removed, was 

quaſhed: for the court ſaid, they could not hold this to be frau- 
dulent, it not being ſo adjudged, and evidence of fraud is not 
ſufficient (1): and as to the value, they muſt take it to be ac- 
cording to the rent, unleſs the contrary was ſtated; ſor as it is 
2 removal of a man from his farni, it ſhould be ſhewn to be un- 
der value. N 


* — 


may form the concluſion of fraud, 
although it is not ſpecially ſtated 


— 


(1) In what inſtances the court 


ö. 
by the ſeſſions in their caſe. Vide 


— 


Heathcote verſ. Gollin. 


# . 


HE affidavit to hold to bail was, that the defendant bor- 
rowed 2000 J. of the plaintiff on bottomree, which money 


is now due and owing to this deponent by virtue of the ſaid 


bond, as thereby may appear. I objected, that this was no oath 
of the debt; for fuppoſe every penny is paid, and a ſeparate re- 
ccipt taken for itz yet upon the face of the bond the whole will 
appear due. Et per curiam, It is not ſufficient. Then the 
plaintiff would have made a ſupplemental affidavit (1): but the 
court refuſed to receive it, for the act of Parliament requires a 
full oath, previous to the iſſuing the proceſs, that defendants 
may not be harraſſed. And therefore in this caſe the defendant 


% 


was diſcharged upon common bail (2). 


* 
— 


(1) Emerſon v. Hawkins, 1 Will. 
233- acc. Et wide Turner v. 
Warren, Andr. 70. But the 
practice in C. B. is contra. Via 
Barnes 66, 2 Barnes 58. 81. 84. 
2 Black. 8 30. 

(2) dn. B. R. Hil. 19 Geo. 2. 
i Wil. 121, Where affidavit 
only by way of reference it is 
bid, Rilliz v. Mills, upon a bill 
5 "change S. P. 1 Wilſ. 279. 
e g v. Martin; on an eject» 


ment. S. P. 3 Burr. 1447. Riw 


v. Belifante, peſ. 1209: On the 


maſter's allocatur Powell v. Por- 


therch, 2 Term Rep. 55. 802 
alſo Barclay v. Hunt, 4 Burr. 
1995, Warbrecks v. Wheeler, 
Barnes 100. Kuh v. Devereux, 
Say, 59. But in the caſe of perſong 
ſuing in the right of another per- 
ſon it is otherwiſe. Malroad v. 


Franſbam, pa. 1219. 


Nan; . 


1156 


Whaddington and Tedford, ante 
1014. and the caſes cited in the 


1 1157 1 


12 Geo. ;. c 20, 1) 


What a proper 
affidavis to hotd 
to bail. 8 
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Trinity Term 14 Geo. 2: 


Wickes wer/. Strahan. 


＋ noon = HE defendant and his partner in trade had a joint com 


8 miſſion of bankruptcy taken out againſt them, under which 

artwer _— his they obtained a certificate; the vlaintiff + was a ſeparate creditor, 

ſeparate debt. and had obtained a judgment before the commiſſion or att of 

bankruptcy: and having now the body of the deſendant in er- 

, Ecution, the court was moved to diſcharge him, upon the au- 

thority of Howard v. Poole, (ante 995.) where it was held, that 

1 8 a ſeparate creditor might come in under a joint commiſſion: and 

(a) Moſely 30. alſo on Abr. Eg. Caſes 55. 2 Vern. 77. 2 Will. Rep. 500 (aj 
8. C. And the court diſcharged him accordingly (1). | 


=P 


(1) Teviſs v. Maſſey, 1 Att. 67. Hor/ey's zaſe, 3 P. Wms. 23. I 
the matter of Simp/on, 1 Att. 138. 19 


Caſe of Aberyſt with. 
. IN this cafe, and alſo in the caſe of Tintagel about four yen 
Ante 1003. and ago, the court held, that though it was diſcloſed that there 
Oe was a fact of election, yet if upon looking into it there wa 
ge-ood reaſon to think it void, they would award a mandamus upon 
the act of Parliament, to go to an election, and not wait te 

event of any controverſy about the former. 

Dominus Rex ver/. Pocock. 

What words ofa A N information was moved for againſt him on account a 
jo dice are in- words ſpoken of Mr. Kent, a juſtice of peace. And tht 


* affidavit ſtated, that in converſation about a warrant granted by 
J 1158 J Mr. Kent, the defendant aſked it Mr. Kent was a ſworn juſtie, 
| and being anſwered to be ſure he was, elſe he would not act, tbc 
defendant replied, If he is a ſworn juſtice, he is a rogue and 

foreſworn rogue. 


* To this it was objected, that the words were not ſpoken # 
him in the execution of his office, but only im relation to what 
he had formerly done: and Salk.*698. was cited. EI ſer 
riam, There ought to be no information. It is not the ſame i- 
ſult and contempt, as if ſpoken to him in the execution 
o:fice, which would make it a matter indictable (i). 


(i) Fide Rex v. Revel, ante 421. 


erer wg 3 „ 


rinity Term 14 Geo. % — n ow 


Dominus Rex ver." The Inhabitants of Great Bedyrin, —— 
N . * _ _ 


m. N order of two juſtices was made, without ſaying it was Seflions cannot 
A upon complaint * the churchwardens and overſeers, nor —_ ray by 
of, that one of the juſtices was of the nor that the paper averments. 
of Wi (who was a certificate man) was become actually chargeable, Burr. Set. a. 
ex. Upon appeal to the ſeſſions, they ſet all this right, under 5 Geo. 2. 1 
a0 c. 19. which impowers them to amend defects in form, and pro- 1550. vol. a. r. 
hat ceed to the merits. Sed per curiam, This is going too far; they 22 No. 148, | 
and WW are to amend defects in form, before they go into the me» * © 
% nid; whereas here they muſt go into the merits before they can 
introduce the amendment. It was never defigned they ſhould | 
1 inſert new facts, but only amend the informal way of ſetting ut Þ| 
the ſacts which were ſtated. The order therefore for the amends Þ ' _ | 
0 ment muſt be quaſhed, and alſo the original order. 1 
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Martin Wright, E. 
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a & | ; PP ERS 2 


S Dudley Ryder, Kar. eren 7 SY 
9 55 Sir John Strange, Kut. Solicitor General. 


„ ad (607 : I 1 


T Tolle. 94 


Goodburn ver/. Marley. 


Horſe races are N aftion was brought for 15 /, won as a wager at a horſe+ 
- within the aQs race (1). And upon a caſe made and argued, it was deter- 
againſt ung., mined, that the action would not lie; for 16, Car. 2, e. 7. has 
\ @ Show. 36. (2) ade 
-theſe words horce racing, and a great many other words, which he 
are not particularly mentioned in 9 Ann. c. 14. but are within the 
general words other game or games. And the court ſeemed to be * 
of this opinion in Oates v. Clins, Trin. 6 Geo. 2. though it was 9 
never determined. Vide 1 Vent. 253. The defendant had = 

judgment. 

(1) « The wager was that the ** at horſe-races was ei and that the 
ware of one B. beat the defendant's ** e aer of farliament jpeats o 1 

mare. MSS. runming of borjes or bor ſe-racing 
(2) „ According to a MSS note but Heals nothing of betting at to b 
1% of this caſe,” (belonging to a * horſe-races, which 3 ut caſe; to U 
„% learned judge now upon the ** and therefore that rule can not ary give 

© bench) it was objecled in this caſe ** ways aff & the preſent caſe.” MSS. 
&« that inaſmuch as a late flatute Blasten v. Pye, 2 Will. 209. — 


« was made againfi borſe- racing that on v. Bann, 4 Term Rep. 1, 
if an argument ny horſe- * . F See alſo in Bidmead v La 
« vas net prohibited by any of the 4 Burr. 2432. and in Good v. 

« former laws, for if it were, this Elliot, 3 Term Rep. 706. A foot 
„ fatute need not have been made; race bas alſo been determined 10 
* and therefore it was ſaid it cenld be within the 9 Ann. c. 14. upon 
« wot be within the flatute ꝙ Ann. the principle and authority of 
« But to this it was anſwered by the this caſe. Lynall v. bettom, 
« comrt, that though borſe- racing 2 Wi, 36. Brown v. Barks 

"1M a not be 3 yet * Comp. 281. 


—_ 


Michaelmas Term 15 Geo, 2. 


Cheſter verſ. Crawley. | 


T*HE execution of a writ of inquiry before fourteen jurors Posen jure 
T was held good: for it is but an inqueſt of office (1), —— 


whereon no attaint lies. 2 Roll. Abr. 673, 674. 


7 — +. 
— — 


2 As. 


—— 
3 


(1) S. P. in Cook v. Beal, 1 v. Le Maire, 3. 368. Hewit 
v. Mantell, FT Mb Bruce v. 


II. Raym. 176. In Beardmore v. 


> ay 


Rawlings, 3 Will. 62. 


4 oo 


" - Yoiald Rex verſ Beck, 


Upon the trial at Gui before Lee C. J. he held that this 
addition did not make it a void licence, for the place is not of 
the eſſence of a licence; and the practice is to have theſe blanks, 
and fill them up afterwards. And he compared it to the caſe of 
a deed altered in a part not material by a ſtranger, which does 


not vitiate the deed. 


Crookſhank ver. Thompſon, | 
TH defendant gave a bond of indemnity, and before any Where the 


breach became a bankrupt. And being now ſued, move 
to be diſcharged on common bail. 


to the caſe of Tully v. Sparkes, (ante 867.) and ordered ke thould K 


bre ſpecial bail (i). 


1 


> 


3 "Ws 


(1) Smithſon v. Johnſon, Barnes 
113. 8. 2 e Hooke, 
Dugl. 97. Alſop v. Price, ib. 
8 Tung v. Heckley, 2 Black. 
49. Vanderbegden v. De Paiba, 
* J 528. Bx parte Ardney, 
big 460. Hatun v. Weods 
bal A. Doug, wu Talor v. 
» 19. 525. Utterſon v. Fer- 
% 3 Term Rep. ra; 4 Term 
70. And though the ſure- 


ty be liable in conſequence of a 
breach, yet if he has not actually 


jad it till after the bankroptey, 
he cannot prove it under the com- 
miſſion. Paul v. Fones, 1 Term 
Rep. 599. or unleſs he has been 
taken in execution, which is con- 
ſidered as a ſatisfaction, Chilton 
v. Min, 3 Wil/.13- Goddard 
v. Vanderbeydon, ib. 262. 


[1160] 
PON an information for perjury in ſwearing a young girl Adding the 

to be of age, in order to obtain a licence; which was, ſet name of a farin 

out in hec verba : it appeared that the licence when granted was 
to marry in Buſhey, Watford or . Aldenham in Hertfordſhire, and 
then came a blank, which was filled up by the parſon of Pinner, 
who celebrated the marriage, with the name of 
as ſuch it was deſcribed in the information. 


to a licence does 
not make it void. 


- 
& 
* oy 


d breach of a bond 


is after a bank - 2 
But the court compared it rupicy, the bond 


no diſcharged, © 
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Sir William Chapple, Kut. 


Martin Wright, %: 


is Georgii 2 Regis. In B. K. 


Chief Fuſtice. 


* 


Thomas Deniſon, %: 
Sir Dudley Ryder, Kut. Attorney General, 
* Sir John Strange, Knut. Solicitor General. 
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Dominus Rex ver/. Sir Thomas Reynell. 


H E court held, that an information in the nature of 1 
quo warrants would lie for claiming an excluſive ferry over 


the Thames from Laleham (1) : but diſcharged the rule, becauſe 


- 
— 


— * 


(1) Io Rex v. Nicholſon, + 


299. Rex v. Hulfton, ante 621. 


and the caſes cited in the note 
Rex v. Boyles, ante $36. Rex v. 
Hewel, Caf. Temp. Hard. 287. Rex 
V. Franchard, ante 1149. and Rex 
v. Jones, poſt, 1213, the court 


_ ſeems either to have determined 
or taken it for granted that 


they can grant an informa- 
tion in nature of a quo warranto 
in the name of the clerk of the 
crown, at the inſlance of a privat: 
relator for a ſuppoſed uſurpation of 
any oſſice or franchiſe of a public 


nature. But ia Rex v. Mar/den, 


3 Burr. 1812. all the Jodges are 
rather of a contrary opinion, and 
declare that there are no traces 
the King's coroner and attorne) 
having filed ſach an information 
before 4 & 5 V. & M. c. 18. and 
Anne, c. 20. J 4. and that ſuch av- 
thotity is not given by the former, 
as it was meant not to augment but 
to check the power of the crown 
office; and the latter only e 

to corporate offices and Corporate 
rights. Vide Rex v. en. 
Burr. 402. 1 Black. Rep. 93. 8. C. 
Rex v. Marſden, ut ſapra- und Rus. 
W. Wallis. 5 Term Rep» 375 
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it only appeared he took money of paſſengers, which is not ſet- Tas 
— 4 " 7 ' MY, 22 4. 
ting up an excluſive right. | WY | 
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Plea in abatement was put in to an information in nature As fes 
A of a quo warrants, and ſet aſide for want of a title to the in abatement 
d 


affidavit annexed to it : for the practice in the crown-office can- in the crown- 


- : . * . ; 
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not alter the act of parliament. won on Wo 
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* 14 A. 7 W —5 wo. $4.1 434 : "| © 5 : 
N treſpaſs it was moved in arreſt, of a judgment, that the de- Amendment, | 
claration was with a quod cum; but the plaintiff ling a 8. 
right bill, the court amended the declaration by it, though for 
want of thinking of this before many judgments had been 
aneſtede fr tel cle 1 0 Bft T 3% Hong © $2999 
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Dominus Rex ver. Cornforth et al. 
HE court granted an information againſt the defendants A Ee 
. for taking away a natural daughter under ſixteen, under au metas, 
the care of her putative father: being of opinion, it was within 1 Bett. by Con! 


1 | Fits 536. 
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N acre in Cotleigh, wherein A. had a leaſe for lives, was What a put- 

mortgaged to a pauper for 151. When the mortgagor died, _ 4 8 
there was two years intereſt due, and he alſo owed 181, 104, to feen. 

the mortgagee by bond and ſimple contract. And it was agreed Burr Jett. Ca, 

between the widow and the mortgagee,' that he ſhould admini- my den 

ſter, and take all but the houſhold goods, which he did. And 

the ſeſſions having held, that his taking to this acre, and- living | 

on it eight years, did not gain a ſettlement under 9 Gen. 1. c. 7. 

which requires a bona fide payment of 30 /. The court no- 

quathed the order, it being to all intents of law and equity te 


lame as actual payment of the conſideration money. 
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| DER ruin, Though » plaintiff cannot 
EDI P change the veniey/ yet he may in effect do it by moving to 


1 wy, and inſerting Afiddlefex. (1) * 9 T 
„ 1 $4 1 . . ; r 1 tha ons « 
SIRKG 7 . , ' 
". = (1) Rivet et a v. Cholmondly when changed by defendant even 
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amend. And it was done ſo in this caſe, by ſtriking out Dey. 
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regularly move to 


amend, upon which he could only 


9. So alſo in a gui tam action, obtain a rule nf. Yide Bruciſbaw 
vie Bennert v. Smith; 1 Burr. v. Hopkins, Cowp. 409. But ſee 
40. But that the plaintiff maß — y. Boddington, 1 Creny. 

move to bring back the une Pratt. 114. | | 
ain! ſhes of St. Nicholas in Harwich and Wookrr: 

1 ſtone in Suffolk, | 

A certificate 1 * pauper came into Harwich with a certificate, from 
| REY $of 1 Voluerſtons, addreſſed to the ' pariſh of Harwich near 
1 gh © Dower Gurt, and delivered it to a pariſhioner, who did not ap- 
miſtakein che . pear to be an officer- of the pariſh (1). The ſeſſions were of 
name of the pe- opinion, he had not taken 101. per annum in Harwich, and was 


ie b pr therefore not ſettled there: but as there was a miſtake of the 
+ Burr, Sett. Ca. name of the pariſh in the addreſs of the certificate, they held 
27%. 5, C. more Moulueg uns could not be obliged to xeceive the pauper. Bu 
| upon debate it was ruled they were; for it is not to be conſider- 
ed as a" certificate 10 any particular pariſh, but as a gener! 
©» acknowledgment. of his being a pariſhioner of oolver- 

Alone, and is conclufive againſt. them for all the world (2) 

| ; an 


a mY * em * ta 80 ah . 


— 


(1) The words of the order are, 
% That the ſaid Thomas Parſons 
** (the panper) went into the pa- 
„ riſh of St. Nicholas in Horwich 
* with the ſaid certificate, and 
delivered the ſame unto Mr. G. 
„% D. an inhabitant of the ſaid 
% pariſh: but aubether be was a 
os churchwarden or overſeer of the 
* ſaid pariſh did not af per. 
* (a) Henin v. Saint Mary 


Axe, Salk. 535.8. P. & wide Rex 
v. Biba, Burr. 8. C. 384. 


But 41! Saints v. Saint Giles, Salt. 
530. Rex v. Lubbenbam, 4 Ian 
Rep. 251, are contra, @ vd 
Tones v. Arundel, 2 Black. K). 
324. Zut although the reaſon of 
* this determination that a cert 

« cate is not to be confidered 3 
« one granted to any particulsr 

8 | 

„% pariſt,'”” ſeems irreconcila 

with thete deciſions; yet as H v3! 
the pariſh which . had in con 
templation when it e ” 
ceruſicate, and as H. had regular! 
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Hilary Term 15 Geo. 2, 
and the delivery. of it to an officer is not neceſſary 
(3)- 7 | 
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received the pauper, and had the pariſh to which it is given 


lected to remove him upon the or from giving one to his appren- 
faith of its validity, perhaps the tice; for the words of 8 K g lz. 
determination may not be conſi- c., 30. are, „ ſhall procure bring 
dered as erroneous notwithſtand- ** and deliver to the churchwar- 
ing the weakneſs of the reaſons dens, &c.” Rex v. Wenſffey, 
upon which it is built. Vide Rex Term Rep. 154. Nel. 182. 8. 0 


v. Kirkby Stephen. Burr. S. C. But ſuch certificate as between the - 


664. 2 Bott by Conft. 799. pl. ting it, and that t 


pariſh 
which it is drafted, will be con- 


748. 8. C. 
(3) But if be keeps it in his clufive evidence of a ſettlement 
own poſſeſſion he ſtall not be con- againit the former up to the time 


fidered as diſqualified thereby ei- of its date. Vid Rex v. Buck- 
ber from gaining a ſettlement in ib, Cald, 6. 
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135 Georgii 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Fuſtice, te 
Sir William Chapple, Kut. n MG ig 
__ Martin Wright, Ef; Tulln, 
Thomas Deniſon, %; Fr. 
Sir Dudley Ryder, Kut. Attorney General, 
Sir John Strange, Kut. Solicitor General, a 
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Bogg ver/. Roſe. 


TT was ſettled (on conſideration) that when a term's notice 
| of trial is required upon an old iſſue, the notice mult be 


given before the eſſoin- day, and that is a full term (1). 35 
— | 8 ( 
(1) Harvey v. Porter, anty 211. contra. fee Peyton v. Burdus. aut 1 
1100. ö 5 

Between the Pariſhes of Ladock and Saint Ennidore, ; 
 Servingaut the V Perfor was hired for a year, and ſerved half a year, vhet BN - * 
raps cn the maſter died: the executor (who lived in another ps tf n 
ther pariſh N riſh) aſked the ſervant if ſhe would ſerve out the year with him; bail; 
ſertlementthere. ſhe did ſo : and now on the authority of the caſe of Tving*, quaſ 
— 7 15 © (ante go.) the court held it a ſettlement in the executor's fe pon 
much fuller riſh; for the laſt ſervice is not to be conſidered as a new 3g dot h 

2 ment, but a continuation of the firſt. ; | 
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| Eaſter Term 35:Geo. ) Ya. 


TPON reg; an indictment from the ſeſſions of cher Cofts on , 
and termingr, the defendant and his bail entered into a — la- 

90 /. recognizance to plead, go to trial, and appear on the return ng gr 09 

of the verdict. He did ſo, and received judgment. And upon common law g. 

motion to diſcharge the recognizance, it was inſiſted he ſhould $983\2ances 

pay coſts ; but this not being in 204, the ſum required by the | 

ſtatute 5 & 6 W. & M. c. 11, the court held it was to be coll. 

ſidered as a recognizance at common law (1). And precedents 

being ſearched, it was found, that coſts had not been required. 

Here therefore being a performance of every thing the words ex- 

tended to, the court diſcharged the recogtiizance (2). © 


ws 


(1) Regina * Salk. 564. ( 


2) Rex v. Fonſeca, 1 Burr: 
10. 8. 2” IN | 


P. 


Dominus Sex ver: The Inhabitants of Sherborne. © 


Certificate-man has a ſon born in the pariſh to which he FAY 3 1 
was certified, who when ſixteen years old hires himſelf as cerdifete mn 
2 ſervant to a button- maker in the ſame pariſh, and ſerves a gains noſettle-. 


year. And upon conſidering the words of 9g & 10 V. 3. c. 11. CIO 


which declare, “That no perſon or perſons who come in by Burr. Sett, Ca. . 
* certificate ſhall be adjudged to gain a ſettlement by any 4 r 


* whatſoever, except he takes 10 /. per annum, or executes an 3 
* annual office.“ The court held, that the ſon of the cer- ”_ 3p. 
acate-man was equally within it, and that therefore the hiring * 
ud ſervice in this caſe gave him no ſettlement (j. e 


* 


(1) Rex v. Bray, Burr. 8. E. Buckingham, ' Burr. 8. C. 314. 
253. 1 Will. Rey. 121. Rex v. Say. Rep. i 1. S. P. | 


Z 


Grey ver}. Jefferſon, 


II a ſcire facias againſt bail, the plaintiff made a miſtake in Schr foe 
ſetting out the recognizance, which the defendant took ad- Win f bail not © 
Lge of by pleading Nul tiel record ; and afterwards the plain- — 
moved to amend it, but was denied; for ſcire facias's againſt 

Arn amended, and the courſe is for plaintiff to 
Jai his own writ, This may be to defeat the bail of an op- 
Pm to ſurrender, which he would have done, if he could 


lane been ſure of ſucceeding in his pleas 
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in not within the  - AA 10. LIE being armed and aſſiſting in running un 


Omer of ba- N order of baſtardy ſtated, that the woman was delivered 
9 of a child baptized in the pariſh of A. and it was objected 
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| Eaſter Term 15 Geo. * 


Dominus Rex verſ. Fletcher. 


If one ſmuggler K E defendant was indifted on the a8 "IVY 

has no srms he aq 
ſtatute though ed goods 4 — trial a ſpecial verdict is found, whereby it ap- 
— 22 peared that ey were above three in company, and all the 
wn Others had e but the defendant bad only a common 
5 horſe Whip. And upon argument the court ſtrongly inclined, 
that he was not guilty : for the act makes it a material circum. 
ſtance in each man's ir and theſe acts are to be taken ftriQ. 
ly, They did not however determine it upon the firſt gu- 
ment, but gave Mr. Attorney General time to conſider of it; 
who upon conference with me declined to argue it, and * 

priſoner had judgment, and was ms 


Dominus Rex wor Moravia. 


3. 3% that this does not import it to be born there, which is the only 

2 Bott. by Conſt. circumſtance to warrant the pariſh's applying for relief. Butthe 

437 1 court ſaid, that by a reaſonable conſtruction it may be ſo under · 
ſtood, and confirmed the order, 


4 „„ 1 


Trivity Tem 


* 15 Georgii 2 Regis. In B. R. er 
| 270 ag pl. 66. note to 
Sir William Lee, Kut. Chief Juſtice. | 
Sir William Chapple, Nut. "EAR een 
Martin Wright, EZ; * 1 5 | Fuſhices, 

Thomas Deniſon, E/q; Sh 
Sir Dudley Ryder, Nur. Attorney General, 
Sir John Strange, Knt. Solicitor General. 


Dominus Rex verſes Taylor. | 5 
HE court granted an information againſt him as for anu- Kenn 


ſance, on affidavits of his keeping great quantities of gun - powder in great 
yh to the endangering the church and houſes where he gane. 
} : wi | P | 


4 * * * 


Pitts verſ. Meller et up. 5 
N trover againſt both, and judgment and execution againſt Burn and fes, 
both: the court refuſed to diſcharge her out of cuſtody, un- 


it could be ſhewn that there was fraud and colluſion between I 
plaintiff and the huſband to keep her there (1). 


i Finch v. Duddin, poſt 1237. clearly appears. Lawford v. Gar. 
mm; faffe v. Raine, 1 Will. 149. diner, Barnes: 96. Harriſon v.  . : 
met v. Butler, Say. 149. Anon. Bearcliffe et ux, poſt 1272. Roberts 
Will. 124. Berryman v. Gilbert, v. Andrews, 2 Black, 720. and the 
1 203. 8. P. Jackſon v. Ga- caſesthere cited. Anon. 3 Wil; 121. 
„ 1 Var. Fl. ſeems contra. Edwards v. Rourke, 1 Tirm Red. 
tif the wife is in cuſtody upon 436. and ſee Holland v. Erftine, 
ſe, ſhe ſhall be diſ- > t 100. Pearſon v. Made, 


bail, if her coverture - 


Vol., II. . O o 


ne 
— out of cuſtody upon filing 2 Black. Rep. ge. . 
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tion of his office, and relating thereto, were held action- | 
| able, vis. Mr. Kent is a rague, according to the caſe of Afon v. 
Blagraue, (ante 617.) 1157, 


en <a T HESE words ſpoken of a juſtice of peace in the execu- 


4 58 % * 
8 f g 
ce * 


bsi , Moor, 


. | ; 
- Wherefullcofts, T* relics the defendant juſtified for a way, and the plain. 
— ; tiff replied extra viam, and obtained a verdict and damages 
under 40s. But the court allowed full coſts, becauſe this is a 
caſe where the right came in queſtion (i). 8 

| | * * 1 
(1) Higgins v. Jennings, ante 726. 8. P. 
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| Between! the Pariſhes of Road in © Somerſetſhire and North 
| OT Bradley in Wilts, © a | 


| - The court will Poser was removed from Road to North Bradly. North 
late ſerved, Bradley gave notice to appeal, on which took him 


here the order back, but however got their order confirmed at ſeſſions. The 
on appeal is © next ſeſſions ſet both aſide as fraudulent. And now Read in. 
next ſeſſions but ſiſted, that the order was good, as not being appealed from at 
Jer c, we next quarter ſeſſion, And as to the other, that it was not 
| 285. No.2. in the power of one ſeſſion to ſet aſide the act of the other (1). 
8. CG. All being now before the court, they quaſhed the firſt order, as 
5 being properly quaſhable on appeal; and would not take notice, 
that it was not at the next ſeſſions after ſervice of the order, 
which being in the caſe of a recent appeal they would ſuppoſe 
to have been ſerved too late for an appeal to the next ſeſſions (2). 
And as to the order of confirmation, they quaſhed that, as not 
being made on any appeal, and confequently without juriſdic- 
tion (3), and at the ſame time quaſhed the latter part of the ſe- 

4; cond ſeſſions order, that reſcinded that confirmation, as not 
ing properly before them. | ; 

+ il g , 
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(1) Fide Rex 0 Cockfield,2 Salk. Rex v. Turley, 1 Sf. Ca. 175. pl. 
nn Hon | 215. ace. icy, ob 
(2) Rex v. Norton, ante 831. (3) 2 Salk. 479. 8. P. 
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FTunity Term ig Geo. 5. 
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Between the Pariſhes of Lydlinch and Hilton, 


HE caſe of New Windſor and White Waltham, (a) Trin. pang 2 


5 Geo. 1. turning chiefly on the certificates being conclu-, 3 is. | 
five to the pariſti which gave it and certified two perſons as man porn. 3 


and wife: it now came under debate again, and was determin- Burr. Set. Ca. 


ed, that the baſtard of a certificate perſon is ſettled where 95 2 
born, atid is not a child to be ſent back within the meaning of, al. 2. Þ. 249. , 
the ſtatute. | | 1 No. 170. S. C. 

3 (a) Ante 186. 11 


. 


FT — 
—— * wn 4 
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* [t was agreed that the word See For. Settl. Caf. 190. Note 
child meant a legitimate child only. 10 24 Edition. ' 5 
. 


Jackſon, qui tam, &c. ver. Gifling: HERS. > 1 1769 15 


* 


N debt on the ſtatute 15 Car. 2. c. 8. for ſelling fat lambs Plea of a retens:- 
alive, the defendant pleaded that in the ſame term another ebene 
informed againſt him and recovered. And on demurrer it was che the day 
held ill, according to 2 Lu. 141. becauſe he did not ſet out each bill was 
the days on which- each bill was exhibited, that ſo the court enn. 
might judge of the priority (1). | * 
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1 


FL 
I 


a. 3 * 
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—— 


(1) This was a plea in bar, Vid tween a plea in bar and one in | | | 
3 Burr, 1428. where the preſent abatement, and that in both the "- ' 
note is corrected. Its acouracy particular day mult be ſet out. SD 
however is ſuſtained by Denniſon J. Yide Coombe v. Pitt, 3 Burr, 1423. 


IS % © a. we 


l 
- 


as 16. 1434. But that there is 1 Black. 437« S. C. 

c, to diſtinction in this point be- „ 

T, | ws, 2 

8 Davis werſ. Miller et ur. „„ 
o HES E words, “ You cheated the lawyer of his linen, Words not 


4 * and ſtood bawd to your daughter, to make it up with 
os g him, you cheat every body, you cheated me of a ſheet, ou 
cheated· Mr. Saunders, and I will let him know it: were held 


not actionable, without a co/l:quium of the plaintiff's trade or 
profeſſion (1). | | 1 


3 


* = 4 _— 4 _ 
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(t) Vide Cm. Dig. Tit. 44'on for Defamation, (F ; 2.) $68. | 
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7 R ' ” 
Tos Sir William Lee, Xt. Chief Fuſlice.. 
Ssir William Chapple, An. 
Martin Wright, E/q; 5 Fuſtices, 0 
Thomas Deniſon, E:: F. 
5 | Sir Dudley Ryder, Knt. Attorney General, bi 
2 4 Sir John Strange, Kut. Solicitor General. h 
—_—_— — — — not 
* 5 ©: ; - | 3 52 
®,” Ball 9 The Hundred of Wymgrley in Northamptonſhire. I 
7 REL A . Ne tO 1; 
What is2 ge PO N-a-Gafe made at the aſſizes on the ſtatute of hue od Wi icy 
3 a5FY | _ cry, it was ſtated, that ſoon after ſix in the morning the 
in an ation plaintiff was robbed at two miles and an half diſtance fron 
— hun- Northampton, and the highwayman cut his bridle and ftirrups 
Bull. L. M. p. threw them into a ditch, and turned his horſe looſe; that the , 
5. plaintiff recovered them, remounted, rode through à villa 


called Cutton, where he gave no notice, met three men on the 
road whom he informed of the robbery, and arrived at Noth 
ampton by ſeven of the clock, and gave notice to an inn-keepe! 
there, from whence he went to Rotherthorpe, three miles ol, 
where the  high-conſtable lived, and between eight and one 
gave notice. And whether this was ſufficient to maintain the 


A2 aion within 8 Geo. 2, c. 16. which requires that the pat 
| robbed ſhall . irh as much convenient ſpeed as may bt after be 


— 


(1) Vid Whitworth v. The Hundred of Grin, 4 Will 1% 
Com. Dig. Hundred (C. 4.) 356. ee 
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Michielmes Term 16 Gee 2. % 
| « robbery give notice to one of the conſtables of the hundred. | | 
, « or to ſome conſtable of ſome town, parith, village, hamlet, - 

« or tithing,, near unto the place where ſuch robbery ſhall. hap- _- 
« pen,” was the queſtion; 2 


And the court on argument held it to be good notice, for thke 
high conſtable is the propereſt perſon to go to, and it is not re- 
quired he muſt go to the next conſtable. It </ wo the plain- 
bf loſt no time, conſidering the circumſtances he was in; and 
Retberthorpe is not at ſuch a diſtance, but that it may come 
vithin the meaning of the word near. 80 the plaintiff had 


HE plaintiff obtained judgment for 388 J. os. 1 d. In Vance. 
debt thereon he deſeribed it as a judgment for 388 J. only,” | +» 


omitting the penny: the defendant pleaded Nul tiel record; and 

on iſſye joined inſiſted on the variance. The plaintiff defired it 

might ſtand over, and at another day produced the record with a a 

xnittit of the penny added. The court reſented this as an 

abuſe of their indulgence, and ſaid they would ſtill conſider it in 

the ſituation it was in before; or if not, yet the variance was - 

not cured, for a remittit muſt be before judgment, whereas this Ante 11% 
* after, And conſidering it as reducing the firſt judgment, is " 
making an inconſiſtency on the record. The moſt it can amount 

os, an acknowledgment of ſatisfaction of fo much of the mo- 

Wy £7 recovered, The defendant. had judgment of dcn de recordos 
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Holloway  verſ, Smith, 
N treſpaſs the defendant juſtifies a diſtreſs for toll, and fe's Ty iv not . 
forth a cuſtom in Daventry to hold a fair on St. Auſtin's day cideat to a fair. 
ud take toll; and that Queen Elizabeth! reciting all this, had 
panted them two new fairs, one on the Tueſday aſter Eafter, 
nd the other on Saint Matthew's day, with all profits, commodi= 
ei emeluments, liberties, and free cufloms ad hujuſmodi ferins per- 
mer”, On demurrer the juſtification was held ill, for toll is not 
vent of common right (1), and -therefore not within the 
Pords of reference ; and being new faits, upon which no toll is 
ante by expreſs words, the cuſtom cannot extend to them. 
® the plaintiff had judgment. 1 
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Oates on the Demiſe of Elizabeth 
: 


As dest . TT PON a caſe made at the aflifes, it was ſtated ) 
1 * 0 18 

= hyp Clay being ſeiſed of an eſtate called ie . 
ana her children it in theſe words, As to Wolf Park I give it to my wiſe Anu. 
of ber body em es bella: for her life, and after death to my; daughter 1/abell; 
Ferocten by C. © Aulibell and her children on hex body begotten. or to be begotten 
her huſband, © © by William Addibell her huſband, and their -heirs for ever.” 
. 3 That the wife is dead, and 1/abel/a- at the time of making the 
cCgulild being born will had one daughter Elizabeth, and afterwards two ſons and 
dt thetimethis one daughter, who are all dead without iſſue: that Elizabeth had 
creates a joint” iſſue the leſſor of the plaintiff: that'{/abe/la ſurvived William 41- 


tenancy between . 
B. and her chil- dibell and married Fackſan, dy whom ſhe had a ſon the 
_— defendant, who entred ener death, + | LIN poein 


ag oa | The queſtion was, what eſtate paſſed to 1/abella and her chil- 
Const. Rem. dren by William Addibell; the plaintiff inſiſting, that 1ſabella wu 
.M . only tenant for life, and the children of that marriage had the 
Desite (V. a.) , reverſion in fee: the defendant inſiſting, that Habella was jointy 
. Rep, ſeiſed in fee with the children, and having ſurvived them all, and 
z belt him ber ſon and heir; he is intitled, ©, 

And after ſeveral arguments the Chief Juſtice delivered the 
„„ reſo lution of the court: that J/«be/la took as joint tenant. l 
deeing stated, that at the time of making the will ſhe had a cl 


which has been conſtrued to be equal to children. 2 Fern. 106. 
0. Lit. 9. is expreſs, that to A. et liberis ſuis and their heirs, i 
2 joint fee to all. And it is no objection, that by this means 
F the ſeveral eſtates may commence at di times. Co. Li, 
188. Pollexf. 373. Mo. 20. 


5 23 Jfabella therefore ſurvived all the children the had by Vi 
N e iam Addibell, the whole fee veſted in her, and deſcended to bd 
1 ſon the defendant. Who had judgment accordingly. e 


| Between the Pariſhes of Nympsfield and Woodcheſter in O i 
A4 order un- 172 I, 2 man and his wife were removed from Nympsfield 

, appealed m % 1 Moodeheſſer, and here was no appeal. They had | 

7 ere vite is returned to Nympsfre/d, ' and had there three children who welt jal 

concluſive as to now ſent from Nympsfield to Woodcheſler together with the fathes tho 

after-bory call- And upon appeal as to the children; it was offered io 8? hci 

den. Zur. | wt <) buy 


Fett. Ca. 197. 1 Bott. by.Conſt, 40. Pl. 531. 8. e. 1 
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in evidence, that the man had a former with,” and an 
the children born at Nympsfield were. as baſtards ſettled chere. 

: The ſeſſions refuſed to let Waodchefler go into this evidence, be- 
[ph ing of opinion, that Woedcheſter was concluded by the firſt order 
ſed unappealed from, and that Annen no bann the x 1p * 
10 were born ene Ys | 


ten The conrt upon debuts: acai both >. "Fo or ke 
* marriage being eſtabliſhed by the firſt order, the ſettlement. of 
the the children (which is derivative) follows of courſe; and can 
and no way be impeached, but by entering into the merits of the 


bal WY ft order, which has been acquieſced in. And nothing is mare 
4d- eſtabliſhed, than that an order m n W ne 088 
ſent Salk, 524, 527. yes 2 " . ann 
4 - — * —— — * 25 670 Wl x1 
chil- | | ; os 1d 
was (1) Rex v. Silebefter, Burr, 8. ey Teen, I Tom ER: LR) 3 
the C. 551. Rex v. Kirkby Stephen, 2 Rex v. Kenikworth, % 10m 0 & Ja 
intly Butt by Conft, 799. pl. 748. * n 8. P. RE! — 
7 * Cald, 4% Res e... .' - _ ie." o 
* N | ; 11 p = 3 uu. 1 3 

* W WA <> 

* as de Puhs of Great Chae ou Kenningo, NE 

a | a = 
— 18 * juſtices of peace made an order of removal; which A eannot 
* was quaſhed at ſeſſions, becauſe one of the juſtices of the Pu moving: 
2 peace was an inhabitant of the pariſh from whence the ke dels par wn pad. 


vas removed (1), Upon debate in B. R. it was inſiſte 

3 14 Car. 2. c 12. gives the power to apy two uſtices, of 
the peace: and fo has been the practice. And the inſtance of 
corporations Where there are but two juſtices of che peace, or 
= one pariſh, * inhſted on. Aud BY there * an 


3 Wan e hs 
Bu the court katd; "had this was a judicial at, and the party, 
ntereſted is tacitly excepted. Lord „who lived in the 


pariſh of Mbbotts Langley, went off the, Bench, when one; of 


rr 
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(1) This ſtatement, that the pwiugzce of which i it was Gated 
jaltice was an inhabitant, was ** that he was charged and. 
N by the court to be inſuf- chargeable, and paid & "4g 

(edt, and they ſaid that the caſe rate,” Burr, F. C. 5 | 
b9yht to de ** amended, in 
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aur. 86. ans Lagborn, and Naples; and the plaintiff's agent was told, it vu 
”% che caſe col- | intended to go to thbſe ports-firſt, and then come back to Mor- 
| Jefted there. fille ; but he inſiſted that his bargain was to go firſt or direciy 


| 33. feilles, or alter his 8 | 1 


1 


. an and Knight v. Dodd; Paſ. 10 Geo. 1, where the loſs was laid t 


| Michotlens Teri ab-Gadcinc 


their. orders came before the court. They: ſaid; the. prific 

could not overturn; ſo fundamental a rule of juſtice, as that 3 

party intereſted could not be 2 Judge. And as to the eaſe of 
deeotporations, they ſaid; chat if it appeared there were no other 
 * juſtices, it might be allowed to prevent a failure of juſtice, 
And therefore they confirmed the order af ſeſſiuns. Pate the 
6-16 Gov. 2. e . e nl ball, 2966609» 
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HE. dp the Gothich Ion being advertiſed. to be going t 
. P Marjeilles, goods WETE. ſhipt on board her on behalf of 


his owners, it is te plaintiff, and a bill of ſigned by the maſter, whereby 
RILEY he undertakes to go a droifFoute a Marſeilles, and the — 
„ rn fi underwrote a policy from Falmouth. (where the goods were taken 
breach of con- in) to Marſilles : before the ſhip departed from the port of 


8 London,” another advertiſement was publiſhed for goods to Gens, 


F FFF AFA. 


„ Len Ae. to Marſeilles, and he, would not conſent to let her paſs by Mer- 


2 


y The ſhip however did oof by Marie, — Lis Jelivern 
bon cargo at the other ports, ſet out on her return for Marſeille 
e FIND the plaintiff's goods : but in her 5 rep thirhex was bloyn 
. up in an engagement with a Spayþ ſhip, And in an action up- 
2 —. In the 5 the b br rl ah ed of a bole by the barratry of 
_ 5. + the m3 | the plaintiff inſiſted, that.any e or male- 
en e  verſation oh Fe — * 1 85 the meaning af the r 
u reſs ne te! fit. in contract ius; 

1 de a jonaries, bb It "4: Dict. verbo barrataria; Min: 
peu, Furetier, Ge. 9 that in the caſes of Knight v. Cone 


— fraudem of the maſter, the court held it a good aſſignment of 
breach, here being the word barratry i in the police,. 


' The defendant's collnſer inſiſted, this was no more than 2 te- 
viation, in which caſe the infurer-is-diſchargeds and the plain- 
tiff's remedy is againſt the owners or maſter, That this emos 
be ealled # crime in the maſter, when he 1 1s be nk all the whit 


ing the benefit of his . 


s The chef Juſtice i in his aegion to 3 i thew, ta 
this being againlt. the expreſs agreement to go — 
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{cemed to be more than a common deviation j being a formed de. 
ien to deceive che contractor. And compaped it to the cafe of 
laling out of port without paying duties, whereby the ſhip, was 


Chief Juſtice, whether if the maſter was to have no benefit to 
himſelf by paſſing by Marſeilles, and went only to the other 
places firſt {# the benefit of his owners, that would be a bar- 
ny? And the Chief Juſtice anſwering, No, they found for 
the defendant. 5 eee 


And now a new trial being moved for, the caſe was argued; 
2nd all the court was of opinion, that the verdict was right. For 
the maſter has acted conſiſtent with his duty to his owners, 
ind the plaintiff's agent knew of the intended alteration, before 
the goods were put on board, and might have refuſed. to ſhi _ 
them, or have altered the inſurance ; that to make it 3 + 
there muſt be ſomething of a criminal nature, as well as a breach L 11 %% | 
of contract; and that here the breach being aſſigned only on 7 
the barratry, was not ſupported by the evidence, So the de- 
fendant had judgment. 1 2 i 
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ng Barker ur. Suretees. 8 | "BE 
on N a ſpecial verdict in ejectment, the queſtion turned up · nitruftion 
p- 0 on theſe words in a will, vis. I give the ſaid premiſſes 2 MSS. 
of WW") grandfon, his heirs and aſſigns, but in caſe he dies before 8. C. 
le- WP: 2ttains the age of twenty-one years or marriage, and without. 

of ſue, then and in ſuch caſe he deviſed the fame to the defend- 


ant, The fact was, that the grandſon attained twenty-one, and Z 
iel having never been married. And it was inſiſted, that the | 

mitaining twenty-one was a performance of the condition, and 

ted the eſtate abſolutely in the grandfon, under whom the 

for of the plaintiff claimed. And judgment was accordingly © 

pren in the county palatine of Durham, whereof error was. 
vugi in Banco Regis. ; f 7 n l nin ene 


And after ſeveral arguments, the court affirmed the jadgment, 
don the authority of - Phjce v. Hunt in .Pollexf. 645. Where 
ne word oF was conſtrued conjunRtively. And they faid "they 
ud read this without the word or, as if it run, And if he 
ie; before twenty-one, unmarried and without iſſue; which 
dia not do, for one of the circumſtances failed. And all 
« together are but in the nature of one contingeney: and it 
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was copfderable, that this was not a condition precedent, by 


B. and the heirs of. his body, But 
if B. ſhould happen to die before 
21, and without iſſue, remainder 
over, B. attained his age of 21, 
and died without iſſue. Lord 
Hardwicke conſidered the word 
the remainder over to take 
place. But he ſaid it would be 
by otherwiſe if the firſt demiſe hd 
: ttruſtees and their heirs to receive been to B. and his heirs, Brow- 

the rents till B. ould attain 21, /word v. Edwards, 2 Yef. 100 

have iſſue; and if B. ſhould Feary Conf, Rem, 3 ed. 399. 

+ ,_ attain 21, er have iſſue, then to | | | 
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Faſt-ſaia Company wer. Chitty, | 


At what timk a A T half an hour after eleven in the morning of 18 Jaw 
edbe 4 ary, the defendant being indebted to the plaintiffs, pai 
. to their caſhier a note of Caſwell and Mount, gold{miths © 
ON Lombard. ſireet; they continued to pay all notes till the next dij 
A224 at two; and immediately after they had ſtopt payment, the con- 
5 pany's ſervant came with the note. The queſtion was, who 
World bear the loſs.? And upon examining merchants, it wn 
held, that the company had made it their own, by not ſending 
it out the afternoon of the 18th, or at furtheſt the next mot. 
ing. So there was a verdict for the defendant (1). 


_ 


— 


” % l 4.16744 1 k LE 4 TO n _— JO TRY W — E 


(1) Tt was formerly the prac- 3. Ball. L. V. P. 275. 
tice to leave the reaſonableneſs of v. Sweetapple, B. R. M. 
the time in which payment was to 3. Bayley on Bill, 73. * 
be demanded to the jury as being v. Brown, 1 Term Rep. 107. 
queſtion within their province, it ſeems alſo eſtabliſhed that the 
Vo Han v. Trotmai, 1 Black. next day after a banker“ draſt u 


„ge. But as this was given, is the ſtated time 

Ie endleſs «the: ug by law for the demanding 15 

is now conlidered as a queſtion of ment, in order to exoner”” 

Ia arifing out of the fact, Me- holder from the copſequenc® 
\ _ calfe v. Hall, K. B. Tr. 22 Geo. the drawer'vinlolyency. . 
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5 Cauniſel, and Recorder of 

my practice at the Hue of Lords, Council Table, 
of the courts in Weſtminſter-hall except the 7% 


there alſo at the afternoon Jens: 3 Haje 


vate audience I took leave of 
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Sir William Lee, Kur. Chief Fuflice. 

Sir William Chapple, Km. 

Martin Wright, EG; Fuſlicer, 
Thomas Deniſon, E; 1 ep Py | . 
Sir Dudley Ryder, Knt. Attorney General. 
The Hon. Will Murray, Solicitor General. 
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1 | | | | 
1 Fa pt iſſue may EBT was brought in an inferior court at Nocbgſter upon 
= . OG a bond. The defendant pleaded dureſs of impriſonmer”, 
1 e an end af. To which the plaintiff replied, that he was at large, and at his 
. irmative and own diſpoſal, and executed the bond of his free will; and not 

3 Wile 6. 8. c. for fear of impriſonment : and concludes to the country. To 

pg - 25 was a demurrer, and judgment given for the plan- 


1 


— 1 


Ll 
7 
it 
' 


It was now objected on error, that it is not ſaid, he was #9 
guamlibet priſonam, which is the ancient way of pleading : and 
that at leaſt the replication ſhould have concluded with a 
averment. 8 9 5 3 


* 


Sed per curiam, This is ſuch an affirmative'as implies à neg. 

tive; like the caſe of pleading in a writ of right, where the de. 
mandant counts, that he has more right than the tenant, 

che plea of the tenant is, that he hath more right than the de 

mandant. The ancient rule of requiring an affirmative and ne- 


gative has been long broke into, as in the common caſe of 7 


* 
» 
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£ by 


Hin Tem 16 Geo. 4. 

faney, mherPformerly they" oe aan replied full. age, but alſo 
traverſed the infancy, which is not now requized, Sir Tho . 
Jones 6. It is enough, if the ſecond affirmative.is ſo contrary to... { ©; | 
the firſt, that the firſt cannot in any degree be true (1). 80 the 

judgment was affirmed. v2; elne ; Portia 1 


CT ——— ——————— 
E'% 
Saw, 86. Kit. 214. 6: 
#7 ja - _ 
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g LADS 


Th (1) Ge. Lit. 126. 
Harriſon wer. Grundy. 


p 8. court held, that on g & 10 * 6. IF. they could When ns 
not receive any complaint to ſet aſide an award, till r J 
ſubmiſſion was made a rule of court: and that a conſent in the 1 Cm H. 
ſubmiſſion bond, to make the award a rule of court, inſtead of Arbitzament.|. 


9 


the ſubmiſton, would not warrant their interpoſing. een 
- Paterſon verſ. Taſh. At Guildhall, © 9 42 


II was held by C. J. Les, that though a factor has power to 
[ ſell, and thereby bind his principal, yet he cannot bind or 1 


affect the property of the goods by pledging them as a ſecurity | | 
for his own debt, though there is the formality of a bill of — „ 
cels and a receipt. And the jury found accor ingly. 4:4 


(1) Not even to the amount of 1 Tones * Daubi V. Duval, 
his lien for a general balance. 5 Term Rep. 606. BE | 
Per Buller & Groſe J. hafitante Lord 


* 
- ; 
o 
— 


| Mynot «er/. Bridge et a'. 3 
WO declarations were delivered at the ſuit of the ſame Where the conlth 
1 plaintiff againſt the ſame defendants, one of them for a will»otoblige 
night of way from one part of a cloſe to one part of a town, — {5 
and the other was for another way from another part of the cloſe 
to another part of the-town : and the court refuſed to conſoli s:: 
date them, becauſe the plaintiff may be ready as to one, and not 
as to the other: and in the caſe two years ſince of Smith v. Gb 


Ss 


0. l 
- 

* 

N 


. TY, 
for the lame reaſon the court refuſed to conſolidate ſeveral decla- Ants %,, 
uam in dene CY 

ALI” Vs . | | ; 2 


1 


m 


— 


& * 


* ++ Serecoli wr/, Hamſon, Bart. re 
HF defendant was outlawed in a perſonal action, with- Where (peclal 


baving brought * 13+ N. 1  onreverſing outs. 
cht error, he aſſigned his being beyond fea at the lg. 1 With 
ume of the outlawry, for which the court made no difficulty to 136 _ "0 
| Vop. I. "a 5 2 5 reverſe 


out any alſidayit made of the plaintiff's demand: and Mil is quired; 


— 
_ * 


— n. 3 
— 
g 


r. r VET d T ²˙T X . nomm hp 
LA * a 


8 yr TY 


DAL. act's, as ke a Sato 
p i 
9 


* 


* TTY 5 „ ee 


11175] 


- . ; (1) Vide Ducket V. Martin, ante Pract. K. B. 71, 72. 


| c. 18. 8 


1 
„ p 
7 * * | 8 * 3 * 
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reverſe it. But then che queſtion was, upon 1 
ſhould do it, the plaintiff inſiſting on ſpecial bail, and 


* 


common bail only. F Ni Feat 8 

The court upon conſidering the words of 4 5 W;& I 
3. which empowers the outlaw to appear by attorney (as 
he did here) and ſays, “ It ſhall be reverſed without bail in all 
& caſes, but where ſpecial bail ſhall be ordered by the court,” 
declared they were of opinion, they had a diſcretionary power 
to require it or not; and that the want of an affidavit before, 


was no objection, becauſe that is only. requiſite to warrant an 


arreſt; and here was one in time, for the new action that muſt 


be brought. And though the 31 Ez. c. 3. f 3. is the only act 
that expreſsly requires bail; it is not to be inferred from thence, 


that in other caſes it ought not to be inſiſted on; for that act 
makes a new error, and the bail upon it is abſolutely to pay the 
condemnation money (17. ot; . 


— 2 — 9 — 


351. See the caſes cited Tidd'; 


esst is tail 


Wich the rever- 


fon in fre ex 


| . m 
fers a common . N 


recovery, che old 
uſe is gone, and 


| Iedeſeends to 


, ** marriage a ſon and two dauphiers; 
be ſen dicd without fue gn mmf at, 


pond an, married Sir J. Banks, by 
 *" rcbem foe badifue two _/onr, Jeb 


Martin, on the demiſe of Jobn Tregonwell, Eſq. r). 
nigh Strachan et al.“ Ra. 


. ejectment for lands in the county of Dorſet, a ſpecial ver- 
dict was found, whereon the ſhort ſtate of the caſe was this: 
tenant in tail ex parie materna (1), with the reverſion in fee in 


— ] 


— 
— — — —— 


WS 


(1) Yide MSS. see of C. J. a4 Jacob; John died withut 
* Lee's opinion whereby it appears ** ie, Nacab ente ed and fuſed 
« that this report is very defettive.  ** a common ve and died with- 
% John Tregourvell being ſeijed in ** out ifſue and inteflate” B. F. 

fee, on the marriage of his aangh- Ile tenant in tail in this cafe 
ter Mary with Francis Lutirell, ** who. juffered the recovery tet bi 
i ſettled bis eftate (after ſeveral pre- © gate tail 7 purchaſe under tht 
6 cedint 2 for Iife), To the „ ſettlement (that is he was the 5 
"* uſe of the fiſt and ther jons of © perſon who el under the finite” 
«* the marriage in tail male, with re. ** tion) bad he taken the efate tail 
* mainder over, reverſion in fee to ** by diſcent, it would after the rect- 
&« himſelf. There was ue of this very awe to the brirs lle 
« ff purchaſer of the tail." 155 
Vide Abbot v. Burton, Salk. 59. 
cited ſupra Roe ex dem, Crow © 


Baldwere, 5 Term Rep. 194 
himſelf 


* 


0 Mary furvived Francii Luttrell, , 


et 


they 
now made a proper affidavit; and the defendant inſiſting to file 


ding ; 
de othe 
lows ; 
laſe w 
Mite my 
le land 
mal he 
rr, So 
he ſy 
ads, a 
d to his 
N di 
roys | 
*%y ti 
thout i 
erefore 
rever; 
led in 
dale tec 
e fine, 
Ker e 
Mer, 


* 


umſelk on the part 


her, was the queſtion. t> 


* 


ery to the ule of himſelf in fee. 
leah veſted in his heir on the part of the father, or of the mo- 


2 


Hilary Term 16 Geo. 2. 
of che mother alſo, ſuffers a common reco- 


And whether this fee on his 


I 


7 


And after two arguments at bar, the Chief Juſtice delivered 
de reſolution of the court: that by the common recovery to the 
of himſelf in fee, the title under the ſettlement was deſtroy- 
4, and a new fee acquired, deſcendible to the right heir of him 
dat ſuffered the recovery. He aid, it was true, that if A. ſo 
iſed, had made a feoffment to the uſe of his own right heirs, it 
11d work no alteration, but be the ſame uſe, according to Co. 
Lit. 13. 3 Lev. 400. Salk. 590. 
deſcent; whereas here the eſtate-tail he took, was as a pur- 
ler per formam doni. In the caſe of a common recovery the 
coreror has a fee as the gums of tenant in tail, Poph; 5. and 
full fee paſſes. The caſe of Simmonds v. Cudmore, Salk. 338. 

; upon the operation of a fine, which differs widely from that 

f 2 recovery, The charges of tenant in tail affect the fee gain- 
1 Pb. 5.) but no act or charge of the remainder man ſub-. 
ts, which ſhews nothing of his eſtate paſſes. 
aſc (2). The leflor of the plaintiff 


But that is only in the caſe of 


1. Co. Capel's 
ore, claiming * 


—— 


(2) This caſe is very briefly 
nd confuſedly ſtated ; the rea- 
ning as I have collected it from 
de other reports of the caſe is as 
lows: If tenant in tail by pur- 
aſe with the reverſion in fee ex 
vte materna, levies a fine, &c. 
ie land ſhall deſcend to his ma- 
mal heirs, vide Simmonds v. Cud - 
we, Salk. 338. 1 Show, 370. but 
he ſuffers, a recovery of the 
(dy, as is the caſe here, it ſhall 
d to his paternal, The ground 
he difference is this: The fine 
iroys the eſtate tail as much as 
the tenant in tail had died 
bout iſſue. The abſolute fee 
erefure which the conuſor had 
1 becomes thereby 
cd in poſſeſſion; befides-which 
vale lee paſſes to him alſo by 
r dne. Bat this being the 
«ker eſtate, it merges in the 
act. The tenant is therefore 


Jide allo 1 


ſeiſed of a fee which coming ex 
parte materns myſt deſcend in the 


ſame line. But a recovery is a 
ſpecies of conveyance excepted _ 


out of the ſtatute de donis, | Benjon 
v. Hudſon, 2 Lev. 26. When it 
is uſed, the tenant in tail may 
paſs the fee, as he might have done 
a conditional fee after iſſue. 
born prior to that ſtatute, by 
any other ſpecies of conveyance, 
A recovery therefore paſſes a full 
and abſolute fee ſimple, which 18 
totally independent of the rever- 
ſion, ſince a rent charge created 
by him in reverſion would be de- 
ſtroyed by the recovery. Poph. 6. 
6. n. 4. 2 Rep. 


53. As the uſe of a, ſee then 
paſſes out of the tevant-in tail to 
the recoveror, it reſults back to 
the former where no uſe has been 
declared, and the eftate which he 
thus has is a fee ſimple, unconnected 

on 


* . 
- 


ES”, 

a 

2 
LT 


. deſcend to his heir at law. T. 
rule laid down here extends to 


uu Term 16 Geo: 2. 
heir on the part of the mother, chere was judgment for the 


Affirmed in the Houſe of Lords, by the unanimous opia 


of all the other Judges (3). 


8 * a4. * a 


ws 


0 * 17 ye * 4 
it 


1 


with the reverſion. It does not 
therefore partake of its deſcendi- 
ble quality, but having veſted in 
the conuſor by purchaſe, 22 

he 


copyhold as well as freehold lands. 
Roe ar dem Crow v. Baldawere, 5 
Term Rep. 104. and that there is no 
difference. in this reſpect between 
them in caſe of a deviſe, per Pratt 
C. J. ante 491. In what caſes a 
deviſe to an heir ſhall change the 
courſe of deſcent, and in what 
not, vide Smith v. Trigg, ante 


So alſo where 
egal and equitable intereſts a” 
ſcend in different lines, the lat 
merges in the former, and ( 
ſcends with it. Goodright v. Wi 
et al*. Dougl. 770. 

(3) This caſe in 1 Hill. 6 
ſee ms to be a report of it in 
Houſe of Lords, for the i 
verdict is ſtated to have be 
found upon a trial at bar in B. 
And Wiles, then Ld. C. J. of C. 
delivers the judgment which ſee 
to have been given about the 
time that the judgment of 3. 


+ 1270, 


r and the note Alan v. He- 
4 


; was affirmed in Dom. Proe, Ji 
and the caſes cited in it, ; 


Bro. P . C. 486. 2 | 


The Caſe of the Corporation of Scarborough. 
Mandamus was moved for on 11 Geo. 1. c. 4. 52: togo 
5 the ęlection of bailiffs, coroners, chamberlains, and d 
other annual officers of the corporation; there not having bet 
any good officers ſince the year 1736, and thoſe that have bet 
in fact choſen, ſeveral of them had judgments of oufer again 
them. And upon conſidering the caſes of Tintage! and Aber 
with, (ante 1003,'1157.) court granted a mandamus : here 
ing no reaſonable expectation of juſtifying the rights of the | 
ſent poſſeſſors, and the act being made to prevent the confuli 
in corporations, that muſt enſue, And they ſaid it ſhouldg 
not only for "mg head officer, but alſo for the others who v 
neceſſary conſtituent parts of the corporatien, and equally wit 
ts the reaſon of the 17. 8 


ic. 
* — — — 


(1) Vide Rex v. Weodrow, 2 Term Rep. 732. 


WEST THT, 
= e 


eclaration upon a policy was laid in Lancaſbire, and de- y, = 
— here —— moved on an — n GY 
; ſigned at Briſtol, and that the common affidavit to change "+ - 12 
de venue was ſent for, that we might have time. And the court 
.clined to have relieved us, if it had not appeared to ariſe in 
%, where there is no Lent aſſizes (1); and could not- 
der it to an adjacent county, without conſent of both ſides, - 
hough the defendant offered his conſent to avoid delay (1). 


1 


9 o 
+ 
* I x is atk att 4 
* r * 45 ret, abba ties. 
. 


8 ; 
—— 


(1) Southouſe v. Boak, poſt. 1216. Nichols v. Bolfter, cited , "M | 
Wil. 138. | 8 „ | ; 

Mortes, Baronet, verſe Barry. | | | 
RROR of a judgment in ejectment for lands in Ireland, The court will | 


' where there are two demiſes laid of the ſame premiſſes for — poſſi. _ * 


23 Wc fame term both as to commencement and duration; and the to ſupport a judg- 
agment is, that the plaintiff recover his terms (in the plural ment in ehe- * 
under) in the premiſſes. —_— 
| was objeftod, that both leſſors could not have a title to de- 1183 } | 
iſe the whole; and therefore there was an inconſiſtency in the 78 = 


yours and non conflat which of the leſſor's rights is eſta- 


dd per curiam, As this is after a verdict, a bare poſſibility of 
tic conſiſtent with the judgment will be ſufficient. The two 
dors might be jointenants, and yet refuſe to join in a leaſe z and - "= 
ng an intereſt in every part of the land, it was not improper Ante 905. "8 
cach to demiſe the whole... The judgment does not intitle the Ante 3359 
ntiff to hold one moment longer, than he ought to do if it = 
tory term in the ſingular number. So the judgment was | 


| 14 

O debt on bond for performance of covenants, the de- Plea waived jg. 
1 fendant pleaded Ni debet, to which there was a demurrer bad ® * 
Jjoinder in demurrer, And upon the defendant's conſent- 1 Comp. Prack. N 


5e put the plaintiff into as good a condition as if he had 170. | | 
ded right at firſt, the court permitted him to waive his firſt 
and plead performance of covenants (t). 


i) Fide Tefferys v. Walter, ;2 Black. 357. Meard v. Philips, ante 
/ 177. Olding v. Arundel, 1 906, and the caſes chere cited. 
Vox. II, P p 


£3 
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: 
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us. Hilary Term 16 Geo. 2, 


Dominus Rex ver/. Thomas Sergiſon, Eſquire, 

GOD. N information. was moved for againſt him for not con- 
ch, 26. f. 9. 1 demning a horſe taken out of a team under the ſtatute ; 
7 ed. 4 vol. go. Geo. I, c. 12. which requires proof to be made before a juſtice, 
of the cauſe of forfeiture; and the party who ſeized tendering 

his own cath, the defendant ſcrupled to take it (1), or deter- 

mine the affair, in the abſence of the owner or driver. Ei per 

curiam, They were both reaſonable objections. Why is net the 

perſon who ſeized, and is to have the beneſit of the forfeiture, 

within the reaſon of excluding informers where there is a penal- 

ty? Mating proof muſt mean legal proof. The other alſo is but 

natural juſtice, There are exceptions in the act as to one ſtone, 

or one piece of timber, though drawn by ever ſo many horſes ; 

and ought not the owner to have an opportunity of ſhewing it? 


The-rule was diſcharged with coſts. 
S (1). Rex v. Moore, caf. temp. Andr. 18. S.P. Vid Rex Y, 

Hardt. 176. Rex v. Piercy, Tilly, ante 316. and the note. 8 
( 
. | | | +50 pot de 
Ci 1182 ] Between the Pariſhes of Atherton and Barton. So 
; : | : * V7 
eee Perſon ſettled in Atherton hires himſelf into Barton for one . be 

parton amonth's year, at 4/. wages, and either maſter or ſervant to be at e. 


N nder liberty to determine the contract at the end of any quarter, upon 
a hiring for as Aa month's notice. And it is ſtated, that he ſerved the year out, 
— Ante 950. but that at the time of the hiring the pauper geclared, he made 


5 $4 b. the agreement in that manner, to prevent loſing his former ſct. 


=> tlement, And upon this caſe the two juſtices and-ſeſhons held 
it no ſettlement in Barton. | | 
But the court on 'debate quaſhed both the orders ; for this is 4+ fa 
the common ſort of hiring for a year, with an intention to ſtay , bet 
together (as in fact they did); and if this ſhould be determine Jury 
not to gain a ſettlement, it would overturn great numbers a 


ſettlements chat ſubſiſt on ſuch hirings. 


1 Hillerſdon ver. Skildroy. ee ou 
wu - ; #37 | 1 ien 
WW Amanat. A FTER error in the Exchequer Chamber, © the cru iche 


1: error brous ht. amended che judgment, by adding the introduce _ 
| to the awarding a writ of inquiry, vis, That the plain, . 


% 
— 


Hilary Term 16 Geo. 2. 


rover Bis damages againſt the defendant. For this is but a con- 
ſequence'of determining that the replication which the defendant 
demurred to was good. Vide ante 1132, Blakey v. Birmingham, 
and Slicer v. T hompſen, ante 1156, 


Scrimſhire ver, Alderton. At Guildhall. ///47 


HE plaintiff, who was a farmer in the iſle of Ely, ſent Where 1 
up oats to Bear-key, conſigned to one Hunt as his faCtor, 1914 by «fatter 
The cu 


om of the trade appeared to be, that formerly the factor dn bg th 1 
had 4 d. per quarter for ſelling them, and they gave immediate of the debte, tus 
notice to the farmer of the name of the buyer, and the price: once is ane, 

2 * w the 
but this being inconvenient to farmers at a diſtance, it had for amount tothe 
many years paſt been cuſtomary for the farmer to allow. 2 d. per owner, if he has 
qurter more, upon the factor's taking the riſque of the debts : . 
ſnce which they had ceaſed to inform the farmers of the buyers. him and not the 
The goods in the preſent caſe were ſold ; but the factor fail- _  praiogk 
wp, the plaintiff (before actual payment) gave notice to the NG 2 
keiendant (the buyer) not to pay the factor, which he did not- (ij. | 


vinltanding: and thereupon this action was brought. 


The Chief Juſtice was of opinion, that this new method had [ 1183 J 
dat deprived the farmer of his remedy againſt the buyer, pro- 
nded there was no payment to the factor. And the only reaſon 
advancing 2 d. per quarter was, to have boch at ſtake: and 

tere being notice before actual payment, there could be no harm 

ane. And therefore he directed the jury in favour of the 
pantif, They went out and found for the defendant; were 

aut out a ſecond, and a third time to re-conſider it, and {till 
aered to their verdict; and being aſked man by man, they ſe- 
pnately declared they found for the defendant. Upon this a 

* trial was moved for, and no cauſe being ſhewn was ac- 

ingly granted. And at the fittings after this term it came 

again before a ſpecial jury; when the Chief Juſtice declared, 

mt a faCtor's ſale does by the general rule of law create a con» 
between the owner and buyer. But cotwithſtanding this, 


jury found for the defendant z and being aſked their reaſon, 


8 


4 "I 


0 Mr. J. Buller, in his Law contract between the owner and 
% Prius, p. 130. ſeems t be the buyer,” for that from the 
non with the jury, that the. agreement to take the riſque 
cular circumſtances of this of the debts upon him, the ſactior 
liſcharged the operation. of | himſelf was to be conſidered as 
general rule of law, “ that the debtor to the owner, ©-/ 
le of the factor creates a ; 


| Pp 2 a declared, 

* U 1 Ie hae aw ot * CoA Q © ae 
WM Su lth, D ws {ba Tor, e CA. Jag © 

uo) Gees ag dtp ore v Sheet Ba p00 


If a material cir- N 2cth Auguſt 1740 the defendant under-wrote 2 
Cumbuncs of O 2 rolina 7 A 


danger is con- 
ct aled from an 


inſurer, the po- 21ft Auguft, wherein it is ſaid, * The 1ath of this month, I 
al- « was in company with the ſhip Davy, (the ſhip in queſtion) at 


licy is void, 
though the loſs 


dues not happen twelve in the night loſt ſight of her all at once; the captain 
by its interven- (e ſpoke to me the day before that he was leaky, and the next day 


tn (1). 


"Af + 
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declared, that they thought from the circumſtances no eredit 
was given as between the owner and buyer, and that the latter 
was-anfwerable to the factor only, and he only to the owner. 


| Seaman verſ. Fonereau. At Guildhall, - 


AF to Holland, It appeared the agent for the 
plaintiff had on 23d Auguſ received a letter from Caves dated 


<« we had a hard gale.” The ſhip however continued her voy- 

age till 19th Auguſt, when ſhe was taken by the Spaniards : and 

there was no pretence of any knowledge of the actual loſs at the 

time of the inſurance, but it was made in conſequence of a letter 

1 that day from the plaintiff abroad, dated 27th June be- 
re. 4 ; | 


Several brokers were examined, and proved that the agent 
ought to have diſcloſed the letter; for either the defendant would 
not have under-wrote, or inſiſted on a higher premium. And 
the Chief Juſtice was of that opinion, and declared, that as thel 


are contracts upon chance, zue m ought to know all the 
cumſtances. And he thought it not material, that the loſs wa 4 
not ſuch an one as the letter imported ; for thoſe things are tobe 
| conſidered in the ſituation of them at the time of the contrad, 
and not to be judged of by ſubſequent events; he therclore 
thought it a ſtrong caſe for the defendant, and the jury found 
accor dingly. : | : | 


« 
* ” 
* 
— 
* 8 


(1) Vide the ſeveral caſes collected upon this ſubjeR, Port « 
Mar, Inſur. 179. 2 : : 


Eaſter Tem 
16 Georgii 2 Regis. In B. R. 


Sir William Lee, Kur. Chief Fuſtire. 


Sir William Chapple, Kt. 


Martin Wright, %: Juflicet. 
Thomas Deniſon, 7; | 


Sir Dudley Ryder, Kut. Attorney General. | 20 
The Hon, William Murray, Solicitor General. 


- 


een Or JO OR 


Middleton verſt Price: | by | & 
1 treſpaſs and falſe impriſonment againſt the plaintiff in the A juſtification 


action and the officer, they jointly juſtified under a proceſs pit o mas 
of the court at Welch Pon, re She next court, and it — 
not being ſhewn, that any return was made, the court held, that * Oy >> of ©. 
the officer (1) was a treſpaſſer ab initio, and that the plaintiff by 75 join ah 3-064 
joining with him in the plea, is equally affected by the defect of officer ther mus f 
it, And therefore there was judgment againſt them both. 1 


* — ri. 7. 


— 2 


| FT * . e Ante 993. 
(1) But a bailiff or other ſub- to execute the ſheriff's warrant. 
ordinate officer need not ſhew that Britton v. Cole; Salk. 409. B. L. 
the writ was returned, becauſe it] N. F. 23. 
1 not in his power, as he is on r 


Pp3. 


5 1 Faſter Term 16 Geo. 2; 


. Dominus Rex verſ. Monkhouſe, 


Nd replevin of HE court granted an attachment againſt the under ſherif 
3 of Cumberland, for granting a replevin of goods diſirained 
* 


on a conviction for deer-ſtealing (1). 


. 
_ 6. / on} LY 1 


——_ . 
— 


(1) Jide Rex v. Burchet, ante ble: and the ground of the de. 
567. note. The ſheriff was ad- * cifion was, that the convidtion 
7 viſed and had expreſs notice be- was concluſive, and its legaliry 
4 fore he granted the replevin, * could not be queſtioned in a 
e that the goods were irrepleviſa- © replevin.” MSS. 196. 


[ 2185 J Lewis, on the Demiſe of the Earl of Derby, verſ. Witham, at 


6 PON a ſpecial verdict in ejectment, the defendant 
out ſeifin is im- claimed under a common recovery, whereby it was inl- 
perfectly found, ed the leflor of the plaintiff was barred. But exception being 
and no wenire fa- . , Lad 

ia de neve that taken, that no writ of ſeiſin or execution is found, the court vn 
60. 1Wilſ. 48, of opinion the defendant could not take any advantage of the re- 


$5. More full 4 covery. It was then moved, that a venire facias de novo might 


504. S. C. go, this being an old recovery an hundred years ago, on which bi 
execution would be preſumed ; and in fact there was a writ of i. 

: ſeiſin and a return, and ſo this recovery is compleatly found in de; 

g a a cauſe now depending on the demiſe of the Duke of 4thv/: it 2 

| was likewiſe inſiſted, that the minutes find this recovery pra, 2 


Sc. and therefore warrant the inſerting this. 


Sed per curiam, A venire facias de nous can only be granted 
upon what appears to the court on this record; and unleſs the 
record warrants it, it will be error to grant it. 8 Co, Lovdojb 
caſe. It is not the verdiQ, but the defendant's title that is in- 
perfect: how can we ſuggeſt, that the jury have miſbcharel 
themſelves; and yet that muſt be an introduction of a ww 
facias de nouo. 


It was then prayed, that an entry might be made of its being 
aſked and denied: but as to that, the court ſaid, that as it v 
7 to iſſue upon the record, it would be grantable by the cu 

Ante 1053, where error was brought: as was done in the Houſe 
lately in the caſe of the wine licence office. Ante 1125» 


Affirmed in the Houſe of Lords upon the queſtions put to be 
Judges in both reſpects (1). | 


— — 


(1) This has always been con- cuted. Per Lord Kenya C 4 
ſidered as a ſtrange caſe, a writ Goodright ex dem. Burton 5. 
of ſeiſin never being in fact exe · by, 5 Term Rep. 179. 


0 the 


15 
, A 


25 Eaſter Term 16 Geo. 2. 86 


Dewey verſ. Sopp. 


H E defendant obtained time to plead, on the terms of The ure. is 
pleading an ifſuable plea, rejoining gratis, and taking 8 «AY 
ſhort notice of trial, The action was on a bond, conditioned gratis, if the re- 
to ſurrender a copyhold at the requeſt and coſts of the plaintiff; . — 
and the plea was, that the plaintiff never requeſted: the plain- nurrer. 

tif replied a requeſt, and made up the iſſue with a rejoinder to 

the country; which the defendant ſtruck out, and demurred, ſo 

near to the aſſizes, that the plaintiff expecting a trial, had the re- 

cord made up, and actually tried the cauſe before he heard of 

the demurrer. And now upon motion, the court ſet aſide the [ 1186 ] 
verdict : for the conſtruction of theſe terms put upon defend- | 
ants, when they aſk time to plead, is not to oblige them in all 
events to join iſſue to the country; but only where the replica- 
tion offers a fair iſſue, and affords no reaſonable cauſe of de- 
murrer (1). Now here the replication not ſhewing any tender 
of a ſurrender, does give ſuch a colour of objection, as will 


warrant what the defendant hath done. 


- 


— 


— 


(1) That a fair demurrer is an C. B. N:ſbet v. Farmer, Barnes 
iſuable plea within a judge's or- 168; contra in C. B. and Sutton v. 
der, vide Stonehouſe v. Powell, Waddilove, ib. 314. vid. ace. but 
Soy. 88. Gray v. Aſpton, 4 Burr. it does not appear there whether 
1788. in B. R. Wright v. Ru/- the demurrer was frivolous. 
ſell, 2 Black. Rep. 923. S. P. in | 


Soreſby verſ, Sparrow. 


HE plaintiff declared in covenant, making a profert of Oyer of a ded 
the counterpart executed by the defendant, and aſſigned 2 
the breach in non-payment of rent. The defendant demanded fhewn to be lad. 
97 : and upon ſearch the plaintiff could not find it, and upon 1 Will. 16. 3 
ahdayits of his inability to give yer, applied to the court to * 1 Rer. 183. 
liſpenſe with it, the defendant having the original leaſe, and 
ore not inconvenienced. But the court on conſideration 
declared they could not do it; the phintiff was bound to make 
a prifert, elſe his declaration would be demurred to; the de- 
cndant is by law intitled to oyer, and the denial of it wauld be 
mor. They ſaid this does not depend upon any particular 
rule of the court, but on the general right of law, which the 
count cannot diſpenſe with. 1 Med. 206. It was the plain- 
uff fault to bring the action, before he had the deed, or a 
Proper diſcovery, And it is not like the caſe of a defendant 
Pp 4 _ whoſe 


a 


; 
o 
ö 
| 


. 
1186 


grant imparlances from time to time until it is produced (i). 


have been ** that it was loſt by 1 Cromp. Prack. 141. Matijn v. 
time and accident,” and without Atkinſon, 3 I. R. 153. n. And 


Plaintiff cannot 
call for the re- 
turn of a capi 
ad Abies 
dum pending 
error. 1 Wil. 
16. S. C. 


Ante 867. 


118] 


There can be no 
market overt for 


pawning, and 


the court cannct hands of Seamer a goldſmit!) for ſafe cuſtody only, incloſed in? 


take notice of 
the cuſtom of 
London as to 
ſhops (1). 

x Will. 8, 9. 

3 Atk. 44. 

4 Via. Abr. tit. 
Bailment, 9. 


Eaſter Term 16 Geb. 2. 
whoſe deed is in the plaintiff's hands, where the court vil 


K 4 
th 


— , _— 


mu. 


(1) Jide Doctor Leyſield 's cafe, the deed, he may move that the 
10 Rep. 93. a. Snelgrove v. Bai- production of a copy ſhall be yr, 
ley, 3 Ath. 214. per Hardwicke C. or if he have none, to amend his 
But it is now held that the proper declaration and plead as above. 
method of pleadingthis deed would 46. Toth v. Neſbitt, ib. 154, 5. 


a profert, Read v. Brookman, 3 ee the caſe of Whitfield v. Fauſt, 
Term Rep. 151. But where the 1 Yex. 392. | | 
party has made a profert and loſt | 


Smith verſ. Nicholſon, 


+: HE plaintiff in order to proceed againſt bail took out 1 
capias ad ſatisfaciendum on the 3d of December, on the 4th 
a writ of error was allowed, notwithſtanding which he called 
for a return of non eff inventus; and then waiting till the writ 
of error was at an end, proceeded by /cire facias againſt the bail 
And now upon motion the whole proceedings were ſet alide; 
for the ground of them, viz. the return of non eff inventus, wa 
obtained after notice of the writ of error, which in its nature 
ſtopt all ſort of proceedings, and the ſheriff could not ſo much 
as look after the defendant in order to ground ſuch a retun 


upon (1). 


—_— th " — 


(1) ide Perkius v. Woolaſton, Salk. 321. 6 Med. 140. 214. 
Raym. 1260. S. C. | | 
Sir John Hartop ver/. Alderman Hoare et al, 


N trover for jewels, the jury found this ſpecial verdicl. That 
the plaintiff being owner of the jewels, lodged them in the 


paper ſcaled up, and that alſo inclofed in a bag ſealed up vi 


the plaintiff's ſeal, and tou; a receipt from him ſor the fans Coy 
That Samer broke the ſeals, and carried the jewels to the dl = 
e 

m_— N 5 

(1)! Marſden v. Panſbe!, 1 v. Metcalfe, 2 Vern. 691- þ. Lit 


Vern. 40% fare v. Harder, 2 Cg8. which ſeems contra. 
Term Rep. 376. See Demuirbray | ad 


Eaſter Term 16 Geo. 2, | ß 


5 in Fleet. ſtreet, where they traded in jewels, 
7 * _—— on the ſecurity of jewels, and there bor- 
-owed cf them 300 J. and depoſited the jewels as his own, by 
X way of ſecurity, at the ſame time giving his note for the money. 
That Seumer had no authority from the plaintiff to ſell, order, 
yawn, or diſpoſe of the jewels, and that the defendants have 
converted them to their own uſe. | 


This cauſe was twice ſolemnly argued at the bar, the firſt time 
1 by ſerjeant Prime and Mr. Mildmay and the ſecond time by my- 
ſelf and Mr. Bootle. And this term the Chief Juſtice delivered 
6 the reſolution of the court as follows, - 


The general queſtion in this caſe is, whether the 
found to be originally in the plaintiff is diveſted by any act found 
to have been done in this caſe. In-order to conſider this, it will 
be proper to ſee 1. How Seamer ſtands with regard to the plain» 
tif, and 2. With regard to the defendants. 


7 1. As to the plaintiff, he is a mere bailee for ſafe cuſtody 

vt only, without any authority to open the bag the jewels were in; 

all, and he was a treſpaſſer in ſo doing. 4 Co. 23. Mo. 248. Co. os 
de; Li, 89. 9. f . 

wal 


2. As to the defendants, though they came honeſtly by them, 
jet they are within the general rule of caveat emptor, unleſs ſome- 
thing appears particularly to exempt them. What they rely upon 
ls, that they are purchaſers of them in a market overt, it being 
found that they bought them in an open ſhop, where they dealt 
in jewels, which according to the cuſtom of London is a market 
overt for that purpoſe, 


To this it was properly anſwered by the plaintiff, that this 
eultom not being found, the court cannot judicially take notice . 
ol it; and in all caſes theſe cuſtoms are pleaded or found. For. 4 | 
tlis purpoſe was cited the caſe of Argyle v. Hunt, Trin. 5 Geo. 1. =_— 
(ante 187.) where 2 prohibition was moved for after ſentence, = 


1 the becauſe it appeared in the libel, that the word whore was ſpoken | ( 1188 } | 
in 9 in London; but denied, for though the words appear to be ſpoken 

wil there, yet the cuſtom does not appear: and though \ſaid the y 

_ court) we have ſuch a private knowledge of it, that upon mo- 

i 


ons we do not put the party to produce an aſlidavit of it; yet 
ve cannot judicially take notice of it, And agreeable to this is 
5 Mod. 162. Carth. 75. Salk. 125. 243+ Mo, 360. Cor 
Lit, 175. . Cm. Care 517. Cro. Fac. 69. 


Another, 


” nbd 


= 3 4 n 1 n 
n n n 5 . ET Ip * * 
9 F * n 4 er N R * ” 
- * a. — FP” is 6 o 9 
co W * 0 


. 
e 
1 2 4 


- Eaſter Term 16 Geo. 2. 
Another, and we think alſo a proper anſwer, was likewi{ 


ven, that if we could take notice of the cuſtom, yet that ex. 


to the caſe of a fale,” and not of a pawn. © Perl, | 
28. 28id. 139. Lamb. 619. 35 Heb. 25. Yen, 


* 


4 
1 


It is a rule that all cuſtoms muſt be taken ſtricliy and not e. 
to ſimilar caſes, I Roll, Abr. 567, 568. Show, 4. 


2 HH. 713. but here a pawn is not a ſimilar caſe; ſales 
t overt are encouraged, becauſe it is a circulation of pro- 
perty, whereas pawning is pro tempore a locking of it up. 


There is no occaſion to pray in aid of 1 Fac. 1. c. 21. in thi 
caſe z though it was not immaterially argued from for che plain 
tiff. We are all of opinion, the plaintiff muſt have judgment, 


tended r 
Owen 4. 2 Leo. 109. 208. 1 Bulft. 207. 2 Roll. Abr. 8;, 
f 55 7 


Trinity Term 
16 Georgii 2. Regis. In B. 2 


Burr. Sett. Ca. 
Sir William Lee, Knt. Chief Fuftice. 

Sir William Chapple, Ant. . 

Martin Wright, %; Fab Fuſtices, 

Thomas Deniſon, %;; 7 

Sir Dudley Ryder, Knt. Attorney General. yy 
The Hon, William Murray, Solicitor General. . 


8 — „ 


Taylor verf, Hall, 2 


HE court held, that it was not actionable to ſay, the plain- NotaQionablets 
tiff bad had the pox, For it is avoiding him for fear of Om ang 
contagion, and refuſing to keep him company, that is the legal Rail. Abr. A. 
notion of damage; and when he is cured, thoſe inconveniences "0 
will not attend him, And judgment was arreſted (1). 


Dr ET 


a6 - — 


— 


(1) Fide in Canſſale 1 Maplederam, S. P. acc. 2 Term Rep. 473. 


Dominus Rex verſ. Eyre, Clerk. 


Writ de excommunicato capiendo iſſued out of Chancery, Where the writ 
which was opened and inrolled in B. R. but upon ex. f eee 
ceptions taken to it, the ade a rule upon the 2 
n to it, the court made a rule upon proſecutor opened and in- 
hte delivery of it to the ſheriff is ſtaid by the defendant until the return in out, — 


5 | ct ancery may-ifſus 
lc is good where it ates the cauſe 44 to be on an appeal and complaint of aubkiey. Bo 


a a party, and condemned in colts Vide 4 Com, Dig. Excommengemeat, (B. 1.) 106 


- ſhould not be ſtaid: before an opportunity came of ſhey; 


L 1190 ] 


the ſheriff. 


1 WAL. 2 — not exceeding 100 /. The defendant pleaded, that none ft 


3 


* 


This is their form, which Trin. 3 Geo. 1. Rex v. Elderten, it wa 


eld in coſts, Mo. 540. 1 Vent. 86. Anſwer, In this caſe thee 


* * — 
. 2 4 * K * ee 9 
* * „ e . mW » > Bak: ls, = * nad 
AS, * * e r Ml. * 3 y "XY 4 LW * % 2 
* F > EP 4 1 * + VEIN 
F 8 th. % \ 4 * * 
. : 4 
. 


Tunit) Term 16 Geb. 2; 
to ſhew cauſe why the delivery out of the writ to the ther 


1 


cauſe, the return of the writ was out: and the proſecutor ſu 
out 2 fecoud writ e Cancel/aria, and to prevent the loſs of th, 
defired that the defendant might at once take his exceptions by; 
DEBS. k. 


The firſt exception was, that the former writ being inrolle 
in B. R. the Chancery could not ifſue a ſecond writ, but h 

Elia. c. 23. ſuch ſecond writ was to iſſue from B. R. Todi 
it was anſwered, that the act related only to the caſe where the 
firſt writ had actually iſſued, and the ſheriff had returned wn gf 
inventus z where the eourt can fine him if they Tee occaſion, ad 
rue captas,/ alias, and pluries, Ht per curiam, The anſwer i 
right; if the firſt writ had been actually quaſhed, they muſt har 
gone to the Chancery for another... 


Second exception, That it is ſaid to be on an appeal and con 
plaint of nullity: now from a nullity there lies no appeal. Anſwe, 


held we muſt have regard to; they lay words with an aut cui 
lia, which is allowed. | *1 


Third exception, The Judge is made a party and is condems- 


could be no other, he ex officio excommunicates a man; tt 
man appeals, and muſt make ſome body a party; there ij 
promoter, and therefore he cites the Judge: the ſuperior junk 
diction is of opinion, he has done the man an injury, and wif 
then ſhould he not pay coſts? Lord Talbot in his tirae, an 
Lord Hardwicke ſince, upon exceptions to the fignificavit bel, 
it E to make him a party, and that he was lb 
to Colts, | 5 


The court (after time taken to conſider) diſcharged the nt 
for quaſhing, and ordered it to be inrolled, and delivered oui 8 


Tiste ver ſ. Vaughan. 


FMNYHE condition of # bond was, that if che plaintiff furniſ® 
1 à third perſon's cellar with beer, the defendant would fat 


delivered: to which the plaintiff replied à delivery 2 15 
value of 80 J. and the defendant demurred. And j * 
given for the plaintiff, 0 


mi · 
there 
that 
. 
40 
and 
held 
lade 


— aan alas Ce 


in, execution. was taken out. And now upon 1 8 


. c. 8. where the words are, Bonds for the payment of me- 
ppg court ſet aſide the execution: for this is by no 


means à certain demand, but. reſts upon a quantum meruit; and 
the ſum is only put into the replication, in order to aſſign a 
breach. a „ muſt be 


taken ſtrictly (1). 3 Carth, 28. 2 l. 54. 


| 1 Lev. 117. 


of 2. 3 | WT 


— 


1) That this flat. 3 Fac. Rep. 321. ane Vs ane 
. 1 5 be conſtrued liberally. 2 Burr. 745. 4 


Fide Huddy er ux v. Giffard, Gun, 


Pitts FI Cubes” 


N a trial at Guildhall the plaintiff proved 40. OR 

be due to him: the defendant by a ſet-off diſcharged 3 /. 
27. ſo the verdict was only for 1 J. 13. 3d. The defendant 
upon this moved on 3 Face I. c. 15. ſuggeſted both to be ci- 
tens of London, and prayed to be excuſed, and have coſts: * 
relied on the caſe of Hickman v. Colley, ante 1120. 


But the court held, he was not intitled to the — of that 
20, though the damages were under 40s. for it is plain the real 
demand was above 40 5. and how could the plaintiff tell, whe- 
ther the defendant would ſet off any thing in that action, ſo as 
to be bound to chuſe that juriſdiction. Beſides, he has in effect 
E 40. 15 5. 3d. becauſe a debt, which he muſt otherwiſę 

have paid, is now 2 tisfied, Here are two cauſes determined, 


to A ſet-off re 
dycing the de- 
mand under 40 . 
dogs not affect 


both of them of greater value than is within the inferior juriſ- 


— The plaintiff had judgment for the 1. * 36. and his 
colts (1) 


Pr EIS . r * *** 00" "08 — „* „ r 


22 


(1) Groſs v. Fiſher, 3 Wal. 48. wiſe where no ſet-off, if the de- 


F. in C. B. adm. Fitzpatrick mand is reduced below 4940 Ante 


Y. Pickering, 2 Wil. 68. Benn 1120, We, 
„ Honming, Barnes 353- Other- | 


Yeo and Leman. 


[1 COT WEI brought on a re-entry for non-pay Th* 
ment of rent, the defendant moved to ſtay the proceed» u 
"gi, on payment of arrears and coſts. . 


Fg 


* 
e * 8 * "nn 
P. 171 * <4 >» SY a * 
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oy | 
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1 © "Trinity Term 16 Geo: 4. 


the maſter a difficulty aroſe about the proportion of land- u u 
be allowed, as to which the caſe was: that the premiſſes were 
let at 120 J. per annum, but by improvements were of more u. 
Ye _ *ue; and fince thoſe improvements, were taxed at 1500. fer . 
dam. The tenant would have deducted the whole land- 
But the court held, that the landlord ought only to allow th 
proportion which 120/, bears to 150 l. upon the whole, 


f Olivant ver/. Perineau. 
No bringing N trover for pictures, the court refuſed to let the defendant 
_— 885 bring them into court. For the action is not for the thing, 
,- x Wil 23. S. c. but damages; and they may not now be in as good a. condition 
Ante $28. as they were before. Salk. 597. A caſe of Blackborne v. Fre 
[ 1192 ] man was cited, where a rule was taken for bringing in a watch» 
chain; but in fact the court ſaid the motion was denied (1), 


4 . 8 3 » — * 


— —  __; * 


(1) Buxton v. Gatell, B. R. ty, and the caſe is unattended 

1 Will. 33. Harding v. Wilkins, with any circumftances that cn 

—— _ Say. 120. B. R. S. P. Sed vide enhance the damages over the 

* Ng v. Clerk, Caf. Prac. C. B. real worth, but that its teal and 

69. Cook v. Holgate, ib. 130. aſcertained value muſt be the (ole 

Prac. Reg. 260. in C. B. Cattling meaſure of the damages. B. 1364. 

v. Bowling, Say. 80. Fiſher v. But the plaintiff may ſtill elect u 

Price, 3 Burr. 1364. in B. R. proceed for ſpecial damages a 

contra. In which laſt it is laid theperil of coſts, J. 1365. W*- 

down that goods may be brought ters v. Fuller in C. B. Black, Ry. 

into court in trover. When it is goz. Vide Aron, ante 131. and 
5 brought for a ſpecific chattel of the caſes there cited. 
4 an aſcertained quantity and quali- | 


Practice as to W HEN che rules to plead ran for eight days, the coul 
— 2 1 888 of the court was to allow the four firſt only for pleas 


2 Wilfa23, S. C. abatement : but as to pleas in chief, it was ſufficient if they cane 
4 in at any time before judgment ſigned. In Trin. 6 Gre. 2. the 
time for pleading was ſhortened to four days, but no 
for any diſtinction between the two ſorts of pleas. In the pr 
ſent caſe the rule was given the 1th of May, which expired the 
11th: and (no judgment being figned) the defendant on tk 
16th put in a plea in abatement z notwithſtanding which 
plaintiff ſigned his judgment. And per curiam, He had 3 
ſo to do, Whilſt the eight days rule ſtood, the plaintif * 
not obliged to regard a plea in abatement, that did not con. 


a) and K CE - 
= \ 
WOT Y 9 4 g 
3 4 5. * 9 
a 
; * 


was no plea at 
when we 


e 


the four days, 
may (1). 


1 


7 9 


Trinity Term 16 Geo. 2. 


vithin the four days; but might ſign 
Styles Pr 
ſhortened the general g 
imagined we intended to enlarge it as to dilatories ? 1 
and upon the ſtrict rule of the court, and muſt come in within 
and cannot be received after, as pleas in chief 


„ Reg. 369. 1 Lill. 2. 


= * ä 1 A —— 2 
e * 2 
* 1 U * A+ 
4 * E 
2 %* 
_ - 
- 


his judgment, as if there 


time of -pleading 


(1) Vide Anderſon v. Baddiſlade, 
. 1268. Bidaleton v. Atcherley, 
ö. P. in C. B. Co. Ca. Prac. 
63. and the four days are 
both incluſive. Jennings & al? 
v. Webb, 1 Term Rep. 277. and 


— — —ꝛ 


the caſes there cited, and Sunday 
is counted as one, unleſs it be 
the fourth day, when it may be 


filed on the fifth. Lee v. Carleton, 


3 Term Rep. 642. Harberd v. 
Perigal, 5 Term Rep. 210. 8. P. 


; Catlin ver /. Catlin. = f 


oy 


þ T was held, that upon a proper affidavit the writ may be — Bt 
0 marked for bail in trover, without the order of the court, or « judge order, 
1 f a Judge at his chambers; for it is more an action of proper- Wit 23.8. C. 
be 7, than a tort, 6 Mod. 14. Trin. 11 Geo. 2. Pitts v. Meller in 

a . R. (1). * 

Ie — — — 

- (1) Adm, Lumley v. Quaree, 2 Ld. Raym. 767. Emerſon v. Haw- 

u, Vi 335. Charter v. Jaques, Comp. 529. 
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EE 


Caſe of the Lecturer of St. Anne's Weſtminſter. 


HE court (upon conſideration) refuſed to grant a manda- Nomandanus for 

mus to the biſhop of London to grant licence to a lecturer, 
bo appeared to have no fixed falary, but to depend altogether 
n voluntary contributions; and where there was no cuſtom, and 
be rector had refuſed his leave to preach in the church to the 
ron now applying (1). Fide Caſes in Hall time 433. 


re 

L 

me 

the 

jon * 4 Term Rep. 125. 
2 

the . 
the Dominus Rex 
the 

git 

126 

- 1 

tus 


2 


(1) Vide Rex v. Biſhop of Londen, 1 Term Rep. 331. Rex v. Field, 


verſ. Groſvenor, 


a lecturer. 
1 Wil. 12, 8. C. 
much fuller. 
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E was one of the diſſenters who was choſen ſheriff of Lan- No information 
* and Middleſex, and refuſed to take upon him the fo 
* for which an information was moved for againſt him, as 
it 


for refuſing the 
office of ſheritf. 


I WI. 18. 3. C. 


0 ©: 
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201. n. * but 
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A certificate · 
man gains a ſet- 
tlement by pur- 
chaſe. 

Burr. Sett. Ca. 
220. S. C. 


Ants 163. 


Ante 1116. 


&, 


: $ 


Tri T 16 Geo. 2, 
Trinity Term 16 Geo, 2, 


it is an office in which the publick are intereſted, and thereſom 
not to be compenſated by a pecuniary ſatis faction to the cin 
But upon ſhewing cauſe, the court diſcharged the rule, it aþs 
pearing there were acts of common-council that had proyi 
penalties upon refuſers, which is the proper remedy ; eſpecially 
where it is in dubio, whether the refuſal is a crime or not, which 
has never yet been ſettled, In this caſe the facts are agreed, 
and the only doubt is in point of law (1) ; and therefore mar 

oper for a civil ſuit: and ſo was the opinion of the court in 
the caſe of Shak/eton of York (a) in Lord Hardwicke's time. How. 
ever they declared, that if aſter the point was determined againk 
the diſſenters, others ſhould refuſe ; it might be a foundation ty 
alk for an information, Ps 


EIT 


3 


— 
= — 


(1) i Guildford Town v. and therefore are not liable to f 
Clarke, 2 Vent. 247. Larwood's fine impoſed by a bye-law of th 
caſe, 1 Ld. Raym. 29. 4 Mod. corporation in caſe of refuld, 
269. and it has been determined Harriſon Chamberlain of Londa 1, 
that diſſenters are not eligible by Evans, 2 Burt's Ecel. Low 151 
law to ſerve the office of ſheriff, 6 Bro. P. C. 181, Cowp. 536. 


W 


Between the Pariſhes of Deddington and Nunfrew, 


Certificate-man purchaſed a houſe for 42 J. lived in 


many yy; then ſold it, and becoming chargeable s 
ent back, It was inſiſted, that 9 & 10 V. 3. c. 11. ſang” 
A certificate-man ſhall gain a ſettlement by no act whatſorr r., 
* unleſs the taking 10/. per annum, or ſerving an annud 5 
1 office ;” this man, notwithſtanding the purchaſe, might E, 
ſent back: and it was ſaid to differ from the caſe of Burclur u 
Eaftwodhay, Paſch. 5 Geo. 1. where the ſyrrender of a copf- 
hold to the certificate-man's wife was held to gain him a {tilt 
ment; becauſe there it was not his own act, (as this purcha 7 
is) but it came to him by operation of law, The court did ad die 
think this a ſufficient Alla Rien, and ſaid a purchaſe was in WIS : 
nature an excepted caſe ; and his ſelling it afterwards made m n. 
alteration, as was held Trin. 12 Ges. 2, between Saint Net u ur 
Saint Cleer (1). 0 heſe 

| de 

This alſo, as to a purchaſe by a certificate-man, was bell den 

Jaſt term in the caſe of the pariſh of Sjangfield. Burr. Rep. Le 
205. 1 Se. Ca. 396. No. 316. 

IT — — — 

(1), Rer v. , Sbefford, Burr. f. C. 307, Rex v. Wed" * 


+ HE defendant being ſued by original, and artefted upon Ebi lies noe 
al a ſpecial capias, calt an eſſoin with the clerk; and for 5%, 3 
e of the plaintiff's adjourning it, ſigned a mm prof The ts may go on 
ws took no notice of this, but delivered his declaration, and ne-witaſtanding 
deer the rule to plead was out, and a plea called for, figned his RE. | 
* lement: % She 
uk BY nis was moved to be ſet aſide, though little could be ſaid to 


rt the legality of caſting an eſſoin on the ſpecial capras, 
= the eric is not to — Pry but arreſt he N J. 
t what was principally relied on was, that after a non prof. 
med, the plaintiff was out of court, as to all purpoſes but - 
ring to ſet it aſide, and therefore could not ſign his judgment, 
t was irregular in that reſpect. But the court (conſidering it 
a trick) declared, that as there was no colour for the eſſoin, 
to expect a plaintiff to ſearch after a non prof. and there was 
notice given of itz the plaintiff was right to go on: and there- 
c they refuſed to ſet aſide the judgment. | 


1 8 
2 


(1) le is now ſettled that there But in proceedings againſt — 


in 1 | be no eſſoin in a perſonal and mem bers of parliament where. 

ee, ent v. Dean and the proceſs is by. ſummons and # 
ing p/n of St. Paul's, E. 23 Geo. 34 diſtreſs, it is ſtill allowed, Rooks f 
— 1 Prac. 7. Symonds v. Mayor v. Earl of Leicefler, 2 Term Rip, 

% Co. Cafe Prac. 8. An- 16. 5 


*. Jefferſon, 2 Wil/. 164 contra. 


8 5 tat 1 * — PR 6 
216448 „„%kÿꝙ— 224 


Goddard ver,. Cox, In Middleſex. „ 


41 UE L Owen was indebted to the plaintiff for coals, He Who has the 
died, and made his wife executrix. She continued to deal _ of apply- 
id the plaintiff, and received coals on her own account z then ate n 
married the defendant, who alſo received coals on his own Bull. L. N. F. 
nt, and made ſeveral payments generally upon account. “ 
hele payments, if applied to the debt from the executrix, and 
debt whilſt a widow, cleared both thoſe accounts, and the 
75 ation was againſt the defendant only, for what was de- 
ed in his time, And the queſtion was, who had the right | 


al. 1 


* — 


) Y y nag v. 28 * 174. Gilb. Law of Evi 
; non. . Ir. 8. „177 16 Vin. Abr. if 
Yar Med. 236. 8. P. Bull. L. : 15 e 


N Qq 7 of 


1194 : Trinity Term 16 Geo. 2. 


; of applying theſe payments, there being no direction from tþ 
defendant, who it was agreed had the firſt tight. And the Chi 

\ Juſtice held, that thereby it devolved to the plaintiff, And gy 

| defendant being by the marriage equally a debtor” for what lil 

+ wife received dum ſola, as for what was after; the plaintiff mig 
apply the money received to diſcharge che wife's own debt: by 

as to the demand againſt her as executrix, the validity of which 

; depended on the queſtion of aſſets, and manner of adminiſting 
them; he was of opinion, the plaintiff could not apply any d 
dhe money paid by the defendant to the diſcharge of that dem 


/ A cafe was mentioned to have been before the Chief Juli 
at Suffolk affizes in 1730, between Bliſs and Cutting, where th 
defendant owed money on two bonds, and paid money on x 
{ 1195 ] count, but gave no directions which he would have it applied v 
and upon a caſe reſerved, it was determined, that the plaini 
had the election. | 


( 
k 


Biſhop ver/. Chitty. At Guildhall, 


kk) LIE FR. ns FRY 


* Lp Ion NA ASE by indorſee of a bill of exchange againſt defendant 
A 5 acceptor, who on tender of the bill Fs « Meſheurs (s 


tendered within “ eval/ and Mount, pay this bill when due for Thomas Clith 

- — ame ums The bill fell due 2 January 1741, the bankers paid till t 
a note muſt, 

5 19th at two, and 21ſt January the money was demanded of & 

 fendant, 


For the defendant it was inſiſted „that the plaintiff had git 
ſuch a credit to the bankers, as to make it his loſs ; and they a 
pared it to the common caſe of a note or draft kept. 


For the plaintiff it was ſaid, that there was no limited in 
but that of the ſtatute of limitations, to ſue the acceptor; 
that the plaintiff cannot come in as a creditor of the goldimil 
becauſe they have done nothing to make themſelves liable. 


The Chief Juſtice held, that it was the loſs of the phim 
who though he might have refuſed to take ſuch an acceptas 

yet had now agreed to it: and it was to all purpoſes in the fi 
ture of a draft, which is always conſidered as actual pay 
when a reaſonable time to receive it in is elapſed (1). 


— ä 3 * 


: (1) Smith v. De la Fontane, B. R. T. 25 Geo, 3. Bajly ®® 
| Append. No. 5. vide contra. | | 


x Fr 5 
3 


4 


Michaelmas Term 
17 Georgii 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Fuftice. 
Sir William Chapple, Kut. 


Martin Wright, %; Juſtices. 
Thomas Deniſon, E/; 


Sir Dudley. yder, Kut. Attorney General. 


4 The Hon. William Murray, Solicitor General. 
ith 55 | 


— 


Dominus Rex verſ. Dawbeny. 


WO ſets of churchwardens were ſworn in for the pariſh y, ,., ene 
of Sampford Peverel in Deren; and the court refuſed to for office of 
pant any information in the nature of a que warranto, but left * 78 
em to ſettle the right in au action (1). 288. a bak 

| | S. C. Here full. 


— 


{ 8 v. Sbepherd, 4 Term Rep. 381. S. P. upon the authority of 


Graham ver/. Benton. 


N 2 motion to diſcharge the defendant out of execution, as 1 n | 
being a bankrupt, on the ſtatute 5 Geo. 2. c. 30. it appeared 1 Wilſ. 41. 8. C. 
i the debt was contracted before the bankruptcy, and fucd for MSs. 5. W 
© recovered pending the commiſſion, and before any certificate 
ned, and the judgment was afterwards affirmed on error, 
i colts given on ſuch aſſirmance. 1 FF 

| K 1:42:45 e And 


# Will. 33.5. C. for 2741. 117. damages: and Mr. Juſtice Burnet entered it ſo i 


| 1197 | ; | Michaelmas Term 17 Geo. 2, : 


„ 


And the court diſcharged him as to all; for not having ki 
certificate, he could not plead to the action: and theſe coſts were 

' attendant upon the original judgment; and cannot be conſidered 
as given for delay of execution, when it appears there ouglit to 
have been no execution, though no writ of error had been 


brought ( I Js 


"I —__ 2 a. > « 


— 


\ - 


.) Palmby v. Maſters, Barnes For the debt ariſes from his plead. 
368. Calcraft v. Swarm, ib. 204. ing the falſe plea, and is there. 
Aylett v. Harford, 2 Back. 1317. fore ſubſequent to the commiſion. 
Blandford & al v. Foote, Cewp. Howard v. Femmet, 3 Bur, | 378. 
138. Lewes v. Piercy, H. Black. 1 Black. 400. S. C. The 5 Geo. 2, 
Rep. 29. Langford v. Ellis, Cor c. 30. extends only to the perſon, 
Bank. Laws 232. 3d ed. But a not to executions againſt the 
bankrupt executor . pleading a bankrupt's goods. Cale v. My: 
falſe plea after the commiſſion ifſued, rick, 1 Term Rep, 361, 
is liable to execntion for the coſts. | a 


” 


oe. Newcombe wver/. Green. 


5 8 N covenant the breach was aſſigned in-non- ayment of 270l, Wdeliver 
1 mortgage- money. And on the trial the juſh gave a verdic 


% 


his minutes, but the.clerk of nf privs had only marked 14. 
mages on the dif{ringas. 


The court was now moved, - to alter the indorſement, 
making it agreeable to the Judge's notes. And Mr. Juſtice l 

_ niſon having conferred with him, and reporting the matter tot 
as above ſtated, the court ordered it to be amended accort 


mgly (1). : med 


(1) Jide Eddowes v. Hophins, Mayo v. Archer, ante 513. 
Doug. 361. Alle v. Grant, ib, v. Bois, 1 Lev. 134- De: v. F't 
703. Tajlr v. Whitchead, ib. kns, 3 Term Rep. 749. Wii bat: 
718. Eliot v. Shyp, Cro. Car, v. Jones, Barnes 6. Hal "wh 
338. Bala's cale, Salk. 53. tam v. Smith, ib. 449+ 


| Dyfon ver/. Ironmonger et UX. 


— Of 2 complaint againſt one Stanton, for ſerving hy : 
the court, the where the plaintiff bad diſowned employing any = fron 


court permiued rufe was made upon Stanton, to anſwer the matters in ve 
cCouaſel to ex- a N , . { Up 
- amine bim, but vits, and at the ſame time attend the court in perlon. ü y, 


1 not ſwear attendance, aud reading his aſfidavit, I deſired leave 10 - | 
1 | 


Miclaeimas Term ty Geo. 2. 1% 
ome queſtions on behalf of the defendants, which the court al-. k 
wed me to do; but would not ſwear him to anſwer ſuch | 
W queſtions. - wo | ; 


Everall ver /. Smalley. | 


Nejectment, a caſe was ſtated, that by the cuſtom of the Cuſtom to bar” 
manor of Collinghum a tenant in tall of a copyhold might ſur- areas wer” 

render the ſame, and bar his iflue, without ſufferin a recovery; very or ſurren- 
und that by the ſame cuſtom a recovery might be füffered in the den good (i) ha 
manor court, and have the ſame effect. The leſſor of the plain- x Will. „6% 
if in this caſe claimed under a bare ſurrender: and it was ob- | 
jected, that the cuſtom to bar by ſurrender could only be ſup- 
ported ex neceſſitate, where there was no other way; whereas 
here it could be done by recovery, and therefore no neceſſity ap- 
peared, Sed per curiam, There is no cafe to warrant any ſuch 
ditinftion, and there is nothing unreaſonable in allowing two 
ways of alienating eſtates ; the cuſtoms are both of equal anti- 
duty, and we cannot "prefer one to the other. The ſurrender [ 1198 1 
i the moſt natural way, and the cheapeſt, The poffea mult be „ 
aclvered to the plaintiff, e "FOB 


. F 
— 1 E 3 + —_—— 0 * — 19 1 


— 7 * * * * 


(1) Dee v. Duty, 2 Black. Rep. 944. S. P. 


Mitford, Executor, wer. Cordwell, 


HE R teſtator obtained judgment, which after his Ae guerele 
death was revived by two ſcire . with nichils re- muſt be brought, 
med (i); and the defendant being taken in execution, moved ;, qounitut..  - 
c be diſcharged, upon producing a releaſe from the teſtator, and | 

ue was made for the plaintiff to ſhew cauſe, _ | | 4 


hen ſhewing eauſe it appeared very doubtful, whether the 
eaſe was executed by the teſtator: and thereupon I inſiſted, 
at though when the ſcire facias is not ſerved, the court will in 
= caſe relieve the party upon motion (2) ; and not put him 
ding his audita querela ; yet they will never do it, where the 


„ —_— — 
EST” , 


.) Bot if the meriff had re "Os 1 1 
a - 2 Cromp, Prac. . 1 Com 
＋ a ſcire feci, the tele iſe be- Dig. Ale Oe, (C.) 649. 
4 — the tetator, he cou d (2) Wharton v. Richardſon, ante 
dave had an avdita guerela. 1 
Ai Wif.o8, ‚§ ͤ w ge 
2 ia 


, fuſed to do any thing upon the motion, and left the defendant 


qr? 


Where a bond is 

in the hands of a 
third perſon, the 
court will oblige 
him to give oyer 
and produce it. 


Michaelmas Term 17 Geo. 2, , 


fat is diſputed. And ſo the court agreed; but then the | 
have had the plaintiff conſent to try it in a feigned 5 * a 
fendant lying actually in execution; which the plaintiff, who 
was an executrix in truſt, refuſing to conſent to, the coun re. 


to his audidita querela. 


© IE | White verſ. The Earl of Montgomery. 


* debt upon bond the defendant craved oyer, which the plain- 
1 tf was not able to give him, the band hee in the hands of 
Mr. Strickland, a gentleman of the bar, who had refuſed to pv WW —- 
duce it, and enable the plaintiff to force the defendant to plead, 
And the court being moved againſt Mr. Strickland, his excuſe 
was, that the bond was left with him to wait the event of 2 ſui 


ſtill depending. Et per curiam, That is a matter the defendu . 


* a 
Cafts are not to 


be paid where 


any material 
part of an order 
is quaſheq. 
Burr. S. C. 202. 
But not S. P. 

8. C. 


1 1199 ] 


(a) Rep. Burr. 
S. C. 194. but 

no ſuch deter- 

mination. 


the bond (1), and produce it at the trial, if required by the 
_ © Plane. . Ca 2c | 5 


way avail himſelf of by plea, and we will not determine it up 
motion: there muſt be a rule on Mr. Strickland to give cer d 


_ 


(1) Like rule where the deed E. 27 Geo. 3 B. R. 3 Tn I 
was tortiouſly in the hands of the 153. 
defendant. Mattiſon v. Athinſon, 


Dominus Rex verf The Inhabitants of Madley in Sal 


Man, his wife and daughter were removed by order of tm 


| juſtices of the peace, which upon appeal was confirm: in 
and being removed by certiorari into the King's Bench, was be an 0; 


quaſhed as to the daughter, her age not being ſtated, not ® 
place adjudged to be the place of her ſettlement ; but as to 
man and his wife the orders were confirmed. _ - 


It then became a queſtion upon the ſtatute. 5 Geo. 2. c. 19-1 
whether coſts ſhould be paid. And a caſe was cited of the 
habitants of Great Chart, (a) Mich. 16 Geo. 2. where the co 
affirmed the order of ſeſſions as to the point of the appel, 


quaſhed a reſervation in the ſame order as to coſts in caſe 


new removal; and it was determined, that the proſecutor of 
certiorari ſhould pay colts, | 

=”, fer curiam, That is a very different caſe from thi | 
there the party could not be affected by the part of the & 
| F 4 2 : 


Michaelmas Term 17. Geo, 2. Soon 19 


which was quaſhed, till the ſeſſions had made an actual order 
about the coſts 3 and the bringing it up for the purpoſe of quaſn- 
ing that part was unneceſſary, and conſequently vexatious, 
which is the true teſt to go by. Whereas here the pariſh who 
brought the certiorari were unjuſtly burthened with the daughter, 
ind had no other remedy but to come here. And the Parlia- 


meet never intended to puniſh 75 taking a legal remedy 


= © S YT” as 


againſt a gravamen. - Upon writs of error there are no colts, if 
execution was taken out before. In this caſe therefore the 
;ecopnizance given on bringing the certiorari muſt be diſ- 
harged (1). ws | hes 


— 


— PIE 


(1) Rex v. Hitcham, Burr. S. C. recognizance for the coſts ſhall be 
-4. Rex v. Bray, ib. M. acc. diſcharged. But if he litigates 
bo «here a caſe is ſent Ma by the amended caſe, and the de- 
N. to be re-ſtated, and the ciſion is againſt him, it ſhall not. 


h | | 
oo i 'o cc utor upon ſuch re-ſtatement Rex v. Ragecbortb, 4 Term Rep. 
- > nds the ground of his appeal 218. | | 


lone away, and abandons it, his 


barten the Pariſhes of Wingham and Sellindge in Kent. ——— 


| T was ſtated in a ſpecial order, that a certificate-man, having A certificate». 
| notice that he was appointed borſholder, never took the oath e e 
*f office, but once executed a warrant of a juſtice directed to office elſe he 
he borſholder, And this the ſeſſions determined to be gaining 842+ no fertle» 
ſettlement within the 9 & 10 V. 3. c. 11. Sed per curiam, 9 
Lie order muſt be quaſhed, for the words of the act are, Burr. Sett. Ca, 
being legally placed in ſuch office,” that is, being the officer * 6 
ot de fats and de jure, which this man was not, the order ww 
ating negatively, that he was not legally placed therein, which 
an only be by an appointment and ſwearing in (1), KY 


m 


6 — — 


— * 


%) It was alſo ſtated negative- Rex. v. Winterbourne, Burr. S. C. 
chat there was no preſent- 520. Bl, Rep. 452. 


9.41 ut of jury of the leet.” Vide "TY 

he | | 

5 Green verſ. Brown, At Guildhall, 

e 

oft HE ſhip Charming Peggy was inſured in 1739, from Nerth a gig never 


ina to London, with a warranty againſt captures and heard of is pre» 
ures, And in an action the loſs was laid to be by ſinking at — wy. OVEN 
=, All the evidence given was, that ſhe failed out of port on ” 
intended voyage, and has never ſince been heard of. And 


„ ſeveral 


The truth of 

words cannot be 
© given in evi- 

dence on Not 


3 * 9 a 
9 
5 


— 


Mlichselmas Term 1 Geo. 4. 


ſeveral witneſſes proved, that in ſuch a caſe the pr k 
that ſhe foundered at fea, all other ſort of loſſes being generaly 
heard of. The underwriter inſiſted, that as captures and ſe 
zures were excepted, it lay upon the aſſured to prove the lo 
happened in the particular manner declared on. But the Chi 
Juſtice ſaid, it would be unreaſonable to expect certain evidenq 
of ſuch a loſs, as where every body on board is prefumed to i 
drowned ; and all that can be required is the beſt proof the u. 
ture of the caſe admits of, which the plaintiff has given; by 
therefore left it to the jury, who found the loſs according io de 
plaintiff's declaration (1), PF AIR 8 77 5 


IÞ | 


— o oy * — — — 


— _ ae ado ; 1 
— — — 


(1) Newby V. Read, $3. after Mich. 3 Cao; 8. P. Park * 
Iife 63/ quod u%,ů,ẽ . EY | on 


Underwood: verſ, Paiks, At Middleſex Bittings, 
N an action for words, the deſendant pleaded Not guilty 


and offered to prove the words to be true, in mitigation d 
. which the Chief Juſtice refuſed to permit, ſaying the 
at a meeting of all the Judges upon a caſe that aroſe in th 
Common Pleas, a large majority of them had determined, nd 
do allow it for the future, but that it ſhould be pleaded, wherdy 

the plaintiff might be prepared to defend himſelf, as well a f 
prove the ſpeaking of the words. That this was now a genen 
rule amongſt them all, which no Judge would rhink himſelf 2 
liberty to depart from, and that it extended to all ſort of work 
and not barely to ſuch as importcd a charge of felony (1): 


1 * — 
— — * 0 VT "IO 3 4 of ""— 
4 - N 


_ (1) Dennis. v. Pawling, coram ticular and ſpecified criminal i 
Price B. at Bodmyn, Trin. vac. not capital, the defendant nd 
1716. S. P. 12 Fm. 150. pl. 16. give the truth of, it in evidrac; 
Where the words imported a Smitbics v. Harrijon, per-Holt C. 
charg: of felony. Vide Smith v. 1 Ld, Rm. 747, And where! 
Richardſm, Burnes 195, Com, words charged impute 4 c 
Rep. 35 . Prac. Reg. 383. S. C. crime, if thaplgintifi gives e100 | 
8. P. So where the words import of other expreſiions to the (ant 
a general charge of crimes not ca- purport in aggravation, . the« 
ital, the truth cannot be given fendant may ia mjtigauen, þ Cour 
in evidence in mitigation, 257 evideoce that theſe laſt are uh | 
Sarum v. Na , Parker C. , for he had no opportuni) to 
js, 3 1 But it has it. Collien v. Loder, Ou 1. 
deen held prior to the preſent caſe, Per Fur net J. Bull. L V. 
that where the chatye is of a par- wann 
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FEES AST, 


17 Georgii 2 Regis. In R R . 
* dir William Lee, Kut. Chief Fuſtice, 5 | 
fe r 
Sir William Chapple, Kut. | 
Main Wright, , . Jets 


Thomas Deniſon, Ef; 
Sir Dudley Ryder, Knt. Attorney General. 
The Hon, William Murray, Solicitor General, 


£3 $i * Cid — FR wa 4 4 


— — — — —— — 


* 


Wilſon, on the Demiſe of Eyre, Clerk, verſe Carteret al, 


HE leſſor of the plaintiff, being a 3 of Sarum, Conditicndl fir 
brought an ejectment to avoid a leaſe made by his prede- _ Kg pre- 
ceſſor, as not being conformable to the proviſo in 32 H. 8. c. 28, le inen 
. which requires, that upon renewals the. old leaſe muſt be newal, 
expired, ſurrendered, or ended, within one year next after Burn's Tcl. 
making of the new leaſe. And his objection was, that the ſur- 3 Bace Abe, . 
render made of the former leaſe was with a condition, that if the | 
then prebendary did not within a. week after grant a new leaſe 
lor three lives, the ſurrender ſhould be void; whereby (as was 
mended tor the plaintiff) the old term was not 1 gone. 
but the lefſee reſerved a power, of ſetting it u NN ut the 
Fourt after two arguments, gave judgment for the defendants: 
us being within the intent of the ſtatute, which was that there 
. ould not be two long leaſes - ſtanding out againſt the ſucceſſor, 
ere the new leaſe was made within the week, and from thence 
became an abſolute ſurrender both in deed and in law, And 
| whole was out of the leſſce, without further act to be done „ 
lum. In the pipviſo there js the word ended as well as für- 
3 0 rendered, 


7 


8 k * > 
3 1 * , 11 
4 _— — . wo "© N * 9 
ot 
oy wn 
1 
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rendered, and can any body fay the firſt leaſe is not at an eng? 


This was no more than a reaſonable caution in the firſt leſſee, to 
keep ſome hold of his old eſtate, till a new title was made hin, 


Dominus Rex ver,. Beſtland. 


Ld 


No certiorari for 


| 2 3 1 - 
HE court refuſed to grant the defen gn 
defendant to | gr the defendant a certiorari to 


Ante 877. and aſſizes. 


Judges of afl ze. remove an indictment for a miſdemeanor from Du 
the caſes in the | # 4: * 4 | J 
note. | 


Rivet et al“ verſ, Cholmondley et alt. 


Plaintiff mny PON the authority of Stroud v. Tilley, (ante 1162.) the 
mend dne wen court ſuffered the plaintiff to amend the venue, after the 
 detendant had changed it upon the common affidavit (1). 


— — 


ad * ” — 
— 


(i) Vide Cup. 409 


; Lord Vane's Caſe. 


The court will IS lady exhibited articles of the peace againſt him, and 
wot inquire Lats was ordered ſecurity upon them: when my lord came 
the truth of ar- 


ticles of the into court, Mr, Lhyd deſired the articles might be read, and in- 

_ ſiſted they were no ground for demanding ſecurity ; or if they 

— eee were, yet the fact of a ſeparation under articles, upon which 

after ſecurity haz the complaint was grounded was falſe, and he offered to prore 

been ordered it ſo. | 

vob — 9 wo. N 

— So” Strange contra, oppoſed going into any ſuch inquiry, it having 

ee. never been done: and the courſe of the law had been, to gre 
that credit to the oath of the party, as to'order ſecurity imme- 
diately upon it; mentioning alſo the inconvenience in opening: 
door for vying and re-vying on ſuch occaſions. He admit 
that the court might properly review the articles, and hear a 
objeCtions ariſing on the fate of them. | 


Et per curiam; That is all we can do, the other never vu 1. 
tempted before, and we muſt preſerve the courſe of the coun i 
taking the articles to be true. Upon the review the court vu d 
opinion, the facts as ſtated required ſecurity. And it was gie 
accordingly. 3 ee e 


Rule being made for him to ſhew cauſe, why an informa- No rule toin- 
tion in nature of a quo warranto ſhould not be granted, to . 
ſhew by what authority he claimed to hold à court- leet in hold a het. 

to borough of Wigan 1n Lancaſbire: he moved for the common rule 

w inſpect the books of the corporation, who were the proſecu- 

tors, and it was granted. But upon ſpecial motion it was af- 

terwards diſcharged, this being a matter of a private claim be- 

tween the defendant and the corporation; and if this ſhould 

prevail, - one private man would have as good a right to inſpect 

the deeds and evidences of another (1). | | 


be — 1 


(1) Vide Hodges v. Athis, 3 466. pl. 11. Mod v. Davit, 1 
Mil. 298. Cor v. Coppings Wil/. 104. Rex v. Fraternity of 
5 Med. 395. 1 Ld. Raym. 337+  He/tmen, poſt. 1223. and the note. 
Turner v. Gethin, 12 Fin. 4b. a £ 1 N 


— 


Ld 


Duthy verſ Tito et al. | 
Tito verſ. Duthy. „ 


N both cauſes the verdict was for the defendants. And now Coſts cannot be 
Tito one of the defendants in the firſt cauſe moved, that the ed colts. 
coſts he was to pay to Duthy in the ſecond cauſe might be Tet 

againſt the coſts Duthy was to pay in the firſt. _ 


SERSRE 


Sed per curiam, It cannot be done, there was forced to be an 
at of Parliament in the caſe of mutual debts : beſides, how can 
we prefer Tito, who is but one defendant out of five, When 


the plaintiff in that action may pay the coſts to either of the 
others (1). | 


ee 


iA 


„ — 


(1) Powell v. Smith, Bull. L. V. 


1. 7. 336. Goodtitle on the demiſe of 
thy . Lowe, Barnes 130. Ford 
1 of . Miles, cited ib. 131. acc, But the 


lan ſeems now ſettled to be other- 

Scoffin v. Robinſon, Barnes 
45. Roberts v. Biggs, Barnes 
145. Bull, L. V. P. 330. 8. C. 


2 Black, 326. Nunez: v. Modig- 


"ut ex dem. Barnes v. Craſter, 


fiani, H. Black. 217. O! Connor v. 
Murphy, H. Black. 657. Though 
theſe are caſes decided in C. B. yet 
it appears from Mitchell v. Old- 
field, 4 Term Rep. 123. that the 
ſame rule is adopted in B. R. 
But the practice of the two courts - - 
with reſpett to al my the attor- 
ney a paramount: lien, for his bill of 
colts differs. In C B. they * 
co 


* 


— 
„ 


- ſoner pleads the 


» - 


- 
EP dnn. r 


* 


_” heed 


- - 8 
| ; a 
4 , 
* 
* .- : : 1 
y r b : > : n 


coſts in croſs actions to a ſet-off cofls and debt recovered in ong 
againſt each other wichout any action can only be ſet off againf 


bei 

by 486 bog art Tha; Wa 

regard to this Hen, 46 v. thoſe obtained iu another after a WW cl: 
Mackoul, Say. Cofts 254. Cited he 
rer 

and 


deduction of the attorney's bill for 
2 Black. 827. Nunez v. Mozig- bis coſts in the latter ſuit. Miichdj 
Hani, 1 H. Blacks 217. Schoole v. 


v. Oldfield, 4 Term Rep. 123. 


Nable, ib. 23. But in B. R. the ſuc 
ee hh 11 

Dominus Rex veg. Chetwynd. n 

5 Special verdict on an indi ment for murder was found u " 
on age OO Bailey, and removed into the King's Bench. Bu Wl. 


murder the pri- before argument the defendant obtained his Majeſty's pardon, 


King's pardon Which he pleaded upon his knees, and it was allowed. Then WW « ; 
. ol the counſel for the proſecutor inſiſted, that by virtue of 3 H.). . 
victi , 


Tear will nt “. 1» the court ought to require bail for his appearance to anſwer WW « f 
require bail for an appeal; there being an affidavit produced, that the brother . 
his appearance and heir was beyond ſea, but expected in time: and it was allo . 
5 inſined, that by virtue of 5 & 6 V. & M. c. 13. the Up 


7. e. 1. ſhould take ſecurity for the good behaviour. | for 
They will not | c | f 
. him to give ſecurities for his good behaviour under 3 & 6W.&M. c. 13. unleſs he appe ty 


bc a perſon of ill fame. See the trial in St. Tr. ix. 52). a Þ: 
. N am 
ah The ſtatute 3 H. 7. c. 1. runs, . That if any perſon charged 
| aas principal or acceſſory be acquitted at the King's ſuit within WW | 
L 1204 ] „ the year and day; the juſtices before whom he is acquitted tis 
| e ſhall not ſuffer him to go at large, but either remit him ag M. 
& to the priſon, or elſe let him to bail, after their diſcretion, til e 
the year and day be paſt,” —» | tion 
| In t 
Upon this clauſe it was argued, that the caſe of pleading ver 
pardon aſter a ſpecial verdict was ſtronger than the caſe of a En 
acquittal by jury; which took away all the preſumption of guilt 
And that this was an actual acquittal, and is called ſo in the pu 
don. The judgment is, gued eat inde fine die, and if he is agait 
indited, he may plead apterfoits acguitte. 11 H. 4. 41. In. d 


Corone 29. 133. F. N. B. 251. G. And the record being 

moved into the King's Bench, this court are the Juſtices before 

whom he is acquitted : and it is not diſcretionary only as to tht 
be nee point between bail or impriſonment, the latter of which the ps 
Surrey fi ce, ſecutor did not infiſt upon. | 
and he took bail | 


wo anſw.r an appeal, which was afterwards tried at bar, and the party convidted and hanged. 7 V 
gale in Si. Tr. ix. 543. in notes, IL Ante 402, bgs. 858. } 2 


Flangl ver ferd 


F ut as to this point, the court were of opinion, that thc 10 


ſen. caſe was not ſuch as the act of Parliament meant 3 my 


by * E * 8 
12 
» 1 * 
ad * 


„ 


+ —p 


muſt be underſtood, in a courſe of lau, and not an 3 
of the crown's merey. | | 


* 


The other point as to ſureties for the good behaviour depend- 
ed on the 5 & 6 W. & M. c. 13. which enaQts, “That the 
on, Wi « juſtices before whom any pardon for felony ſhall be pleaded, 
ben WW © may at their diſcretion. remand or commit the perſon pleading 


J. (i to priſon, till he ſhall enter into a recognizance with two 

wer , ſureties for his good behaviour for any time not, excecding 

= & ſeven years, and if the party be an infant (which was the pre- 
0 


« ſent caſe) then he is not to be bound, but muſt find ſureties. 
out Upon this clauſe therefore the proſecutor inſiſted upon ſureties 
for the good behaviour, and inſtanced 2 H. H. P. C. 394. where 
it is ſaid, that at common law, without the aid of 18 Elia. c. 7. 
z party acquitted, may be bound to bis good behaviour, if of ill 
„ 


ithin The counſel for the priſoner did not much oppoſe giving ſure- 
itted ties, and ſaid they had them ready. And Mr. J. Wright and 
nr. J. Deniſon were inclined to take them. But as there had 


yet deen no inſtance ſince the act, and this was merely diſere- 
tonary, the Chief- Juſtice was unwilling to make the precedent 
n the caſe of an infant, where ſome favourable circumſtances 


ing rere ſtated in the verdict. And the caſe Hale cites out of RaffaP's 
of a Eur. was where (as the record ſays) tefatum fruit cur per fidedig- 
guilt chat the defendant was of ill fame; and at laſt the others 
e pate ic in, todiſcharge him without ſecurity. 

agu . 3 — 

I. B. 1, on behalf of the proſecutor, (the heir being beyond 
being lea) defired it might be taken notiee of, that we did not 
_ waive our demand : and upon that the court ſaid, it ſhould 
to 


be their own act, upon the diſcretion of the court. 


was not, he not being indictable till the time to appeal was . Kelyng 35- 


* 


L121] 
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17 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Julice. 


Sir William Chapple, Kt. 
Martin Wright, En; Fuſlices, 


Thomas Deniſon, E/; 
Sir Dudley Ryder, Kut. Attorney General. 
8 be Hon. Willtam Murray, Solicitor General. 


. 
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e Hh. EY Ion CRT RR 


— 


| Real et al ver. Macky. 
Foreigner not HE plaintiffs were Swedes, and brought an action ft 


bey 

obliged ro give freight: and I moved to ſtay their proceedings, till they N cou 

| nen give ſecurity for coſts, as is done where in ejectment ti bla 
= | lefſor of the plaintiff is an infant (1). Sed per curiam, This 

a never been carried further than actions gui tam (2); and it ma Bet 


affect trade, in ſhutting up our courts from foreigners, 9 
; perhaps cannot find ſecurity in a ſtrange country, The cal 
ejectment are conſidered as more under the power of the cout 
than other proceedings (3), and therefore we ſtay a ſecond ul 


' > 


. 


— 


(1) Note v. Windham, ante (z) Vide the caſes cited in # 
4+ note to Vat qui tam v. C 
4 (2) Vat gui tam v. Green, ants ſupra, 


te 


[ 


caſes (5). There was no rule made 1 


* - 
1 
” 
- 2 x : ! 
. C by — 
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the coſts are paid of the firſt (4% which we cannot do in vther 


* ” * 4. 22 


1 


66 


(4) Nad. Short v. King, ante 
681. 

(5) Knock v. Wilkins,” 2 Kelv. 
62. Chapman v. Brown, ibid. 163. 
Engliſh qui tam v. Cox, Cowp. 322+ 
In B. R. Lazarus v. Pritchard, 
Barnes 126. in C. B. But it ſeems 
ſettled that both courts will ſtay 
proceedings in a ſecond action un- 
til the colts have been paid in a 
former one, if it appears the merits 
of the caſe have been fully tried 
therein, and the ſecond is mani- 
feltly vexatious. Hacker v. New- 
bern, Sty. 413. Lord Byron's cale, 
1 Vent. 100. Anon. 2 Lord Raym, 
1308. Weſton v. Withers, 2 Term 
Rep. 511. Monkton qui tam v. 
Bingham, ib. n. a. Baldwyn v. Ri- 
chardt in B. R. Grovenor v. Cape, 
Say. L. of Cofts 245. cited 3 Wii. 
140. 2 Black, Rep. 741. Mitchell 
v. the Executors Halſty, 2 Wilſ. 
149. 2 Black, 741. S8. C. 

(6) It does not appear here 
vhether the plaintiffs were reſident 
abroad or in this country. But it 
bas been held that foreigners ſhall 
not be obliged to give ſecurity 
for colts, although they do reſide 


| fot beyond the juriſdiclion of our 
they courts, Carr v. Sharp, cited 2 
t the Black, 1742. Lamii v. Sewel, 1 
1b | 


1 


the 


Wilſ. 206. Nuncomar v. Burdett, 


Cowp. 158. In Maxwell v. Mayor, : 


2 Burr. 1026. Bofwell v. Irifh, 
4 Burr. 2105. Golding qui tam 
v. Barlow, Cowp. 24. and the 
court have in theſe caſes always 
ſtated the practice to depend 
upon -mberleſs authorities. In 
later caſes however B. R. has re- 
ſolved to ſtay the proceedings when 


the plaintiff re/ides abroad, whether 
he be a foreigner or native. Pray 


v. Edie, 1 Term Rep. 267. Fitx- 


gerald v. Whitmore, ib. 362. Doe 


on dem. Selby v. Alon, ib. 491. 
De La Preuve v. Le Duc de Biron, 
4 Term Rep. 697. In this latter 
caſe the court has ſaid that the 
defendant can not require this ſe- 
curity until he has put in bail, 
but it does not appear from any 
printed authority that I have been 


able to meet with, that B. R. will 


exact this ſecurity from a foreign - 


er who is plaintiff and reſides with- 


C. B. will not compel a plaintiff 
to give ſecurity for colts ſolely 
upon the reaſon of reſidence 
abroad, or being a foreigner if he 
dweli here. Parguot v. Eling, 1 


in this kingdom. And the courtof 


5 


** 


H. Black. 106. Forrie v. Carter, 


ibid. 


Between the Pariſhes of Beccles and Leowſtoff in Suffolk. 


HE panper was hired to a blackſmith for a year at 3 J. per 
annum, to be paid when wanted by the ſervant. - 
year the maſter gave him leaye to work with another ſmith 
» three days, with another for a week, and with a third for a 
"tnight, and agreed the ſervant ſhould have the advantage of it; 
aſter which he returned and ſtaid out the year, and the maſter 
bis conſent d«duCted the proportion of wages for the time he 
-y away: and upon this ſtate of the caſe the ſeſſions held no 
culement was gained, the firſt contract being diſſolved. Sed per 
| * The order muſt be quaſhed, for this is not a diſſolution 
due contract, but a licence to be abſent ; and both parties con- 


uring 


ſidereqͥ 


canon — 


Abſence of ſer- 


vant by the maſ- 


rer's permiſſion 
does not prevent 


a ſettlement. 
Burr, Set, Ca. 
230. S. C. 
Ante 423. and 
the note. 


Poit 1232, 


* 


** Eaſter Term 1 Geo. 2. i 
+ HGideted it fo, by continuing together to the end of the year; the 


accelerating the payment of wages for the convenience of the ſer: 
vant, which is uſually done, without a particular agreement, 


makes no alteration, 


| Caſe of the Rector of Wigan. 


t 
| TELE 5 0 
—_— T TE claimed as lord of the manor to hold a court-leet, at which n 
OED © wont the in-burgeſſes of Wigan ought to attend to make a jury, be 
ks s | Which they having — 1 and neglected to do at two courts, th 
Wu. 76. 8. C. whereby no buſineſs could be done, the eourt granted a nun- 
damus to enforce their attendanee (1). | th 
| . for 
we" | . in 
(i) So alſo to a jury of a leet tenures. Rex v. Lord Montaeute, | 
to preſent one duly eledted mayor. 1 Black. Rep. 60. 1 Vi, 283. 8. Wa: 
Rex. v. Millu, Andr. 279. and to. C. et vide Rex v. Banks, 3 Bur, fou 
the homage of a court baron to 1492. 1 Black. 452. S. C. mig 
- preſent conveyances of burgage | * 
| | Ys and 
- | 3 | 404 
. 1 Sims's Caſe. conf 
*  Hultand may E exhibited articles of the peace againſt his wife, and de IA. 
ſwear the peace court received the fame without any objection. * 
againſt his wiſe. . cor 
Com. Dig. the 0 
orceable Entry. | * ; | T} 
(D.22.) Afhley very. Kell, * Kip 
| *-4 | 3 
Future effects f T T PON motion ſor a new trial, the court held, that though * 
« ſecond bank- - under 5 Geo. 2. c. 30. the future effects of a bankrupt both | 
BY . oy whom two commiſſions had iſſued, were liable to be ſeized for "=" 
| feind. the benefit of creditors (1); yet the bankrupt had in the mean t 
| * time ſuch a property in them, as enabled him to tranſact and fell An 
to a bona fide purchaſer (2). | ther 4 
8 - 1 2 = — 75 d 
SORT | Walt 
(1) Ex parte Proudfoot, 1 At. Chippendale v. Tomlinſon, Cale. 
253. Evans v. Mann, Cowp. 569. Bank. Lau, 3d Ed. 518. 
Isa Martin v. O' Hara, ib. 824. (2) Troughton v. Githy, And, 


But they are not entitled to the 


profits of his perſonal labour. 


630. Chippendale v. Tome 
Coe“ Bank. Laws 518. Cale 
v. Meyrick, 1 Tm Rep. 361. 


1 
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Dominus Rex vex/. Roberts. | 


HE defendant having traverſed an inquiſition, whereby he The traverſor of 

F was found to be a lunatick; the Attorney General filed 3 for 
the common replication : and it was ſent from the petty-bag be A ar 5 
office to the King's Bench: the proſecutor pf the commiſſion a defendant. 
made up the record, and carried it down to trial; and Mr. Ro- | 
terts being ill, he did not appear, and no defence was made, and 
the jury found in favour of the inqueſt, : - if 

Upon this a new trial was moved for upon two points. 1. That Upon fucha 
the ſuppoſed lunatick was in the nature of a plaintiff, and there- nat agua 
fore had the right to carry down the record: and his traverſe is ef lune 8 
in the nature of a monſtrans de droit. proſecutor of the 

To this it was anſwered, and reſolved by the court, that he commillion hav 
was properly to be conſidered as a defendant, oppoſing the title =. e 
ſound for the crown, without ſetting up any title in himſelf, as he vnd carry it 
might do in a petition of right. And Yaugh. 62. and Lord Somers's gen de wid. 
argument in the Banker's eaſe, and 4 Hen. 6. 1 3. a. were cited, jags upon this 
and the form of the entries in Tremain 628, 652, Coke's Ent, cle inchancery, 
404, Ec. ſhew it to be ſo. And indeed it would be abſurd, to 3 A. 5: 308. 
conſtrue the liberty of traverſing, to give a power of delaying 
the crown; which muſt be, if the party is conſidered as havin 
tie common right of a plaintiff, It was therefore held, that t 
tecord was well made up, and carried down by the proſecutor 
de commiſſion, 

The ſecond point was upon the illneſs of Roberts, who cou... 
dot attend, and which was made out by affidavits. And the court 


1 ought it reaſonable to grant a new trial for this upon the foot 24 
ö 0 2ccident, and becauſe the Lord Chancellor and the former jury 
p bh had an inſpection, which might be of great uſe/to a ſecond 
. , who otherwiſe would be left to judge upon leſs evidence 
ll kan the others had had. | „ 
A new trial was granted upon payment of coſts, And at ano- 
er day the court ordered it, upon the application of Mr. Re- 
— * to be tried at the bar by a jury of Devon, where the former 
1 Wultion was taken. | 
by Belifante ver/. Levy. ü 20 1 
n, 


HE ee to hold to ſpecial bail being deſective, e If «facond welg 
mon bail was ordered; and thereupon the plaintiff on der gh. 
April made a full affidavit, and took — wh writ, and pat ng i, 
ihe defendant to bail; and the next day, 2oth April, moved mall be takes, 
. ominue upon payment of coſts, Et per curiam, The 

* lag been too quick, for ke ſhould have had the coſts 

Nn beſore he took out a new writ, Therefore let 


Rr ; the 


See the proceed- 


CY 


Belief of debt is 
no ground for 

ſpecial bail. 

Ante 11 57. 


Ree lies in caſe 
the! fo alas 


vit 


or recognizances 


- 
* 


% 
12 
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the defendant be diſcharged upon common and 
plaintiff pay him his coſts of this application 5 he 
; « 


m 


(1) ide Belchier v. Ganſell, 4 Burr. 2502. Olmius v. Delay, 
« As 


„Rios verſ. Belifante. 


H E affidavit to hold to ſpecial bail was made by a mer. 
chant in London, ſwearing that the defendant owed the 
plaintiff 270 J. as appears by an affidavit made by the plaintif in 
Amſterdam, which the deponent believes to be true. Et per a- 
riam, There can only be common bail; for the oath abroad i 
no ground for our proceſs, and then there is nothing but the 
belief of a third perſon, which is not ſufficient (1). 


(1) Claphamfon v. Bowman, pet Burr. 655, and the author 
1226. Yan Moerſell v. Julian, 1 there cited. acc. 
Will. 231. Pompv. Ludvigſm, 2 + 


unn 


44 


Dominus Rex ver/. Farewell. 


HE proſecutor of an indictment for a nuſance in d 

highway took out a certiorari; and the defendant more 
to quaſh it, there being no, affidavit made, according to the! 
tutes V. & M. c. 11. nor any recognizance given accord 
to that and former ſtatutes of 13 & 14 Car, 2. c. 6. and 
Car. 2. c. 12. and 3 V. & M. c. 12. 


But the court on conſidering thoſe acts held, that they relat 
only to certioraris applied for by defendants, and not to 0 
pro Rege, as this was. And many precedents were ſhewn « 
certiorari's for a proſecutor taken out in the manner thus 
and the certiorari was allowed (1). 


(1) A report of this caſe purport- but I own that I nerve! © 
ing to be taken by Mr. Mafterman know an inſtance where 1 
at that time ſecondary of the crown ** fidavit in ſuch a caſe #* 
office, which the editor has ſeen, *© was ever made by, ot e3p* 
after ſtating the argument of Mr. © from a proſecutor, or 44 

for the defendant, reports the ** cognizance ever entre“! 
opinion of the court as follows, If we ſhould bold it n * 
« Les C. J. Enlarge the rule fora we ſhould make fine 9%) 
% day or two and we will look into * the crown office by over 


che ſeveral acts of parliament, * the proceedings in a f 
"= 


Eaſter Term 


the « eaſes of this ſort as there have 
« been. In the caſe of Bewdley 
gave an opinion in the very 
« teeth of an act of parliament, 
« hecauſe the courſe of the court 
« 2nd the practice of the crown 
« office had been otherwiſe, Mr. J. 
« Chapple, the legiſlature by theſe 
acts of parliament never intend- 
« ed to lay the proſecutor under 
any hardſhips or difficulties.” 
That the certiorari to remove an 
indidment againſt private perſons 
for not repairing an highway is 
not taken away, vide Rex v. Inha- 


any, 


o purchaſers, 


« (1 P. Wms. 249.) the court 


bitants of Clace, 4 Burr. 2456. in 
which caſe a diſtinction is taken 
where an indictment is actually 
proſecuted by the officer of the 
crown, and where it is carried on 
only in its name by a private pro- 


ſecutor, and it is there laig down 


that in the former caſe the crown 
has in every inſtance a right to de- 
mand a certiorari. In Rex v. Bo- 


denham, Cowp. 78. it was deter- 


mined that a certiorari lay to re- 
move an indictment upon 13 Geo, 
3. c. 78. for a nuiſance to an 
highway &efore traverſe, at the ins 
ſtance of a private proſecutor. 


Sale verſ. Crompton, 


A Teen of attorney was given in 1732, to confeſs a judg- Ola judgment 
ment for Crompton, but. the record of the judgment had 

I*ft out the r, and it was made Compton. And now the court 
uſed to amend it by the warrant, for fear of inconveniencies 


not amendable. 
1 Wilſ. 61. 8. C. 


more at large. 


* 


® 179 18. 
See Burr. S. C. 


2 2 6. pl. 80. 
*Fric Rep. 75. 
n. to 2d Ed, 


— 
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motion, without making it a concilium, or putting it in the pa 
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Sir William Lee, Knt. Chief Juſtice. 
Sir William Chapple, Knt. 

Martin Wright, E/; ER 
Thomas Deniſon, Efq; 
Sir Dudley Ryder, Knt. Attorney General. 
The Hon. William Murray, Solicitor General. 


— 


Walmſley ver/. Roſon. 


FTER judgment r the defendant the plaintiff brouy 
A error, and aſſigned infancy in the defendant, and appt 
ance by attorney: then took out a /cire facias ad audiendun' 
rores, and after a ſcire feci returned, entered the default. 
upon preducing the record the judgment was reverſed on 


2 Dominus Rex ver/. Cornelius et al' 


A N information was granted againſt them for a mil 
meanour in taking money on granting of licences u 
houſe-keepers at Ipſwich. 


— . 


1) Rex v. Nurſenbam, 1 Lord ib. Rex v. Haydm, 17 
2 705. Regina V. Mead, 2 35 1. 8. P. Vide alſo Ret V. | 


Lord Raym. 927+. Rex v. Docter ternity of Heſinltn, = Joy 


Purne, i Wilf. 239. 1 Black. and the caſes there 
Rep. 37. S. C. Rex v. Lee, cited 


7 * 


PE 


Trinity Term n Geo. 2. 


The proſecutor applied for a rule to inſpe& the books of the 
corporation, alleging the defendants were only juſtices as they 
were bailifs, But the Judges (ab/ente C. J.) upon conhderation 
refuſed to grant it, their right to be bailiffs or juſtices not being 
in queſtion. And it is in effect obliging a defendant indicted 
for a miſdemeanour, to furniſh evidence againſt himſelf... | 


«S- | 


0 | | FI 
15 2 

N the declaration delivered to the tenant in poſſeſſion, the Declaration in 

ſaid James inſtead of John, was ſaid to enter by virtue of the ejectment not * 


femiſc 3 and the court refuſed to amend it, for they confidered 
352 proceſs. And Ms. Juſtice Vrighi cited a (a) caſe, Hi. (% The raneot 
; 6-2. 2, where the premiſſes were laid to lie in Twickenham it was Traetitlev. 

nd Iſleworth or one of them, and the court refuſed to let the Auburn & u. 

aintiff amend by ſtriking out the disjunctive words (1) 


xz” ya 


(1) Ree v. Doe on dem. of Ste- v. Shepherd, poſt 1272, in Parſons 
n/or, 2 Barnes 186. VideOates v. Gull, Lord Raym. 896. 


amendable. 


Dominus Rex ver/. Bailey. 


HE court refuſed to quaſh an indictment for not at- What indi. 

tending the mayor of Sarum, to execute his warrant 3 

d ſaid the defendant might demur to it (1). © 
DRE: DICE WE, 

- 3 4 * | =} 

i Vide the ſeveral caſes in fendant to demur to it, collected * 

ch the court have either quaſh- 2 Hawk. P. C. c. 48. /. 146, and 

a indictment or left the de - note [H] y Ed. 4 vob 83. 


Swaine verſ. De Mattos. At Guildhall, * Loy _— 


N a queſtion about a bankruptcy, the Chief Juſtice held, Conftration of 5 q | 
Wat h the preamble of 7 Geo. 1. c. 31. ſpeaks only of a 1 


& given for goods in trade bl bony 
| payable at a future day, yet the 

: ing words extend to all forts of bonds for 3 of or 
en 3nd that the words fach fo do not mean ſecurity * 
().“ of debt, but ſecurity by bonds, bills, notes, 
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What is not a H E plaintiff declared upon the cuſtom of merchant 
3 14 againſt the defendants as acceptors of a bill of exchange 4 
— and the inſtrument run in theſe words: the 
. L 12121 Meſſieurs Gilly and Co, 4 Feb. 174 * 


3 
* 
5 
* 7 - # 
* 


*# Faid it was not in the power of the parties to make what is 


-Y 


= 


= 
a 
| | 


CY F 
- 


* 


G Y Lid »d, 1 Term Rep. 17 Itextendsal- parcel of goods to be paid for 
ſo taygoods ſold on credit. Cochran future day before = A. ke 


dhe objeQi 
jury of mexchants : who found it to be no bill of exchatgh 
= the objeQtion for want of value received (2). 


* | a Thie obj 


. 


— 


* 


Trinity Term 17 Geo. 2. 


v. Love. at N. P. cor Ld. Kenyon, comes a bankrapt, the good 
C. J 34 June 1790. Coet's Bank, being delivered, is ot * 
Laws 75 3d Ed. But à contract the EAI, India Company. 2 P. Vn 
at an g India ſale by A. for a 395. | 


- Banbury verſ. Liffef et ab. At Guildhall 


Pray pay Mr. Richard Banbury one manth after date tuo hundn 
pounds on account of freight of the Veale galley, Edward Chan 
pion, ang this order ſpall be your ſufficient diſcharge for the ſane, 


J. Gibſon, 


Accepted for Taſte ag Gilly of Leghorne 7 pay «rn 
mitted from 7 encFat uſance, f | gho * 
18 March 17414. | H. Gi 


And two objections were made by the defendants : 1. Th 
this was not a bill of exchange, for it is not payable to order, 
as to be negotiable- (1) it is not faid to be for value recene 
And it is only an order upon a particular fund, like the caſe 
Jenny v. Herle, (ante 591.) and ſeveral merchants proved, th 
they did not look upon it to be a bill of exchange; and ode 
were of a contrary opinion. 


The Chief Juſtice ruled {ot to be a bill of exchange. 


they pleaſe paſs for ſuch a bill, it ought to be agreeable to 
lex mercatoria : the privilege ariſes from the convenience tot 
which is not conſulted in this caſe. And he thought it bad 
to the fund out of which it was to be paid (! 
ing a mercantile tranſaction, he left it to the {x6 


ection * taken in B. R. temp. Hard. 286. 


Chamberiyn V De 3 Will. (2% Yide, That ibis l 
353. where the ou gave o 0pi- ceflary Mack/cod v. 59% - 
nion upon the point But in Smith * 1481. Bech v. 

Z 


v. Kendal, Mich. 35 Geo. 3. they 1 Barn. B. R. 88. We 
decided a bill to be negatiable ſcerre, Fm. g | 
without theſew the de- <vonters,-1 2 
 claratiovs alſo in Mannin v. Cary, Heale, 8 Mad. 267. (C1085 
1 Lutw. 277. Horton v. gg, 3 Bam, 1 Show: 5. A 3 
Lev. 296. And that they are and ite . Ledevicle 

not peceflary in promiſſory notes, Bills, Ae. 


wide Mort v. Paine, "Cafes WE 


* 8 EIS OP 


Trinity Term 17 Geo: 2. EO 1212 
The ſecond objection was, that the plaintiff (ſuppoling it a . 
bill of exchange) had not ſhewn there was any remittance to the 25 


defendants. And that this was not an abſolute acceptance but 1 
only conditional. And ſo the Chief Juſtice declared he unnsgn 
der{tood it, and left it to the jury (3) But they finding for the 

defendants upon the firſt point, gave no opinion as to this. 


= —_— 
— 


— 
4 


* 
) Smith v. Abbot, ante 1152. what a conditional acceptance, and ; 
wo v. Shobrooke, 2 Wil/. g. 58. that it is not a queſtion for a jury. 
p. But it is now held, that it is Sproat v. Matthews, 1 Term Rep. FE 
the ſole province of the court to 182. Per Buller and Abburft ]. 
decide what is an abſolute and Wilkes I. contra, | 
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Dominus Rex v. Goudge. 


A max court granted an information in the nature of a as 
1 Vuarranto againſt him, ti ſhew by what authority he excr- 
« ciſe@the office of a conſtable for M hitechapple pariſh, under 1 
prekence of an election at the veſtry, and a ſwearing in at the 

ſeſſions. For per curiam, Prima facie the right of appointing i 
in the leet, and the ſeſſions have no power by 13 & 14 Gr. 
e l. except there is a default at the leet (1). And this office 
Fl conſtahle is of ſuch a nature, that informations have beet 
granted td dry che right. Particularly Hil. 14 Geo. 2. Dm 
Rex v. Franc#:d, where the court made no difficulty on u 
8 8 head though they diſcharged the rule upon the merits. 


E 0 (1) Corfabr'P Limington's caſe, ante 798. - Fide Rex v. Si The 
ee, Reyneht, auic 1161. the note. pn | 
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. 34 * 1 TE | 1 ho Bi. 14 | 
N a trial at bar of a traverſe to an inquiſition of lunacy, amendment. ,_ 
7 one of the jury was called by the name of Henry, and in- Ante 1268. 
brmed the court he was chriſtened by the name of Horry, bak, 2 Digs 
red he was the perfon ſummoned z it was propoſed to alter it ment. F. 48.0 
V conſent ; but the defendant's cqunſel refuſing, the court or- 
I-r:4 it to be amended er officia, by virtue of the ſtatutes ß 
Hen, 64 c. 12. and c. 15. And ſo the trial went on.. * 
Gs 7 © 


Bolton weg Prentice. 4. 38 


TN 2umpſt for goods fold and delivered to the defendant's wife, A buſbandwhs” 

the caſe appeared to be, that the defendant and his wife had — r * 
prmerly lodged at the plaintiff's houſe, and the plaintiff ſurniſn- cc. and rele 
{ her with goods; and the defendant finding the plaintiff has hene 
ped her to pawn her watch, and ſuſpeQirig he confederatee ney — 
ith her, left the Jodgings, after paying the plaintiff id Bil iar prohibition. = 


After this the defendant and his wife cohabited together for a 
ar, when without any cauſe appearing he left her, locked up 7 
pr cloaths, and upon her finding him out, refuſed to admit het, 
id ſtruck her, and declared he would not maintain her, or pay. 
py body that did. In this diftreſs ſhe borrowed cloaths of her EM 
iends, and applied to the plaintiff, who furniſhed her with ne⸗ - 
e 5 the Sheng t's degree; which the deſend- 10 . 
nt retuling to pay for, this ation was brought; and upon trial i 
pap : 8 


Upon motion for a new trial, the court held the verdict wa 
Fit; for whilſt they were at the plaintiff's, there was a par- 
Ar reaſon for the particular prohibition ; yet the cauſcleſay 
ming her away deftitute afterwards, gave her the general cre- “? 
im and if a huſband ſhould be allowed, undeFthe notion © © YG 
particular prohibition, to . deſtroy her obtainiu credit in 
| he may in the ſame manner prevent it with all pe- 


is aequainted with. He appears to be a wrong-doer, and „ 
creiore has no right to prohibit any body. They diſtinguiſnet : 
8 Caſe from the caſe of Manby v. Scott, I Sid. 109, for there 

vite was guilty of the firſt wrong in ping (. l 


9 
* 24 1 * * 2 F . : 
%, 


| tes MG —— — 


{1 & feme covert is in gene- But where, the, haf and wiſe 

ke, Pd, 9 7 into any con- cohabit, if the latter take up 

* I goods it is prime facie evidence of | 2:4 
ute L. N. P. 134. a contract entered into by the > © 
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huſband through the means of his con es put; that is, Wart 
wife as his agent. i6. Langfort v. j THEY ARE SEPARATED. Separs. 

© Hier, Salk. 113. But the law has | tion deſtroys the preſumption of 
. conſidered this preſumption as | agency, and where any notice can 
ſtronger and leſs eaſy to be 1 diſcharge the huſband, the notice 
Jed where the contract is for ſuch + of that circamſtance will be a 
"neceſſaries for the wife and family good as a ſpecific defire not to 
as are ſuited to the rank and er. credit her. Here however it is to 
cumſtances of the huſband. In g be obſerved that the law accom- 
the preſent note it is propoſed wm modating itſelf to human exigen- 
conſider merely how far ſuch}! cies does in ſome ficuations refuſe 
contracts of the wife bind the to raiſe any preſumption in favour 
huſband. In doing which it of the contract ſo as to affect the 
will be neceſſary to ſee, Fir, huſband at all; while in others it 

| what the law is waILE THE BaR- | raiſes one ſo violent, that no bo- 
* ON AND FEME LIVE 7001 =, tice, however ſtrongly broyght 


* 


"hes SEconDLY, WHAT 1T rs WHEN | home to the perſon truſting the 
: * THEY LIVE SEPARATE. In the | wife can exonerate him from the | 


FIRST Caſe, the huſband is liable burthen of her agreement. Thy 
to the wife's contract for neceſſa- depends upon the manner it 
_ ries, Dier v. Ea, 1 Vent. 43. which the ſeparation between the 
1 Mod. 9. I Sid. 425. S. C. Beau- parties has taken place; and there 
i mont v. Weldon, 2 Vent. 15 5. and ſeem to be fe different ways 1t 
[if = that though ſhe conduct herſelf ; which it may occur fo as to hare 
1 unchaſtely, Robiſon v. Geſucld, 1 an effect in ſome degree different 
Salk. 1 19. 6 Med. 171. $0200 . upon the huſband's liability to be 
" contract for them with an improper bound by the contracts of his 
deſign of converting them to ſome © wife, The firſt caſe is, / hn 
* other uſe, or of injuring the huſ- they are parted by conſent, und 
= | band. But of this the tradeſmanf be wife is allowed a ſeparate nan. 
1 muſt be ignorant, Morton v. M iu bens tenance, In this caſe the huſband 
* Shinn. 348. Sed vide Etberington v. is not liable, Todd v. Stoker, | 
* 2 infra. But if the tradeſman Id. Raym. 444. 1 Salk. 116. & C. 
elling receives ſpecific notice either Ferrars v. Ferrars, 1 Vun. 71. 
by bimſelf or his ſervant not to Augies v. Augies, Prer. in Char. 
credit her, the huſband will not in 499. Rep. verbatim the ſame 6: 
this cafe be liable, Etherington v. Eg. Rep. 15 3. Dent v. Saut, 
Parrot, 1 Ld. Raym. 1006. Le- 61. Cragg v. Bowman, 6 MI 
Tevorth v. Hockmore, 12 Mod. 244. 1 In Corbet v. Polnitz, 1 Term len. 
Ld. Raym. 1 8. C. Thus far and where the huſband was of 
the eng agenſent of the wife aſfects low degree, the earnings of un 
the huſband upon the preſump- wife have been held equivalent! 
tion that during their union he has ſuch a maintenance, Warr v. 
anthoriſed her generally. to con- 25 Salt. 118. Moſt of theſe as 
tract as his repreſentative for ſuch m to ſtate that a public oo 
things as being within her domeſ- of the ſeparation, althov þ not 
tic province, may be ſuppoſed to ſpecific one to the individual 
be eatrulted to her management. gives ber credits neceflary 
But we hagy ſeen from the caſes diſcharge the huſband. Bu C 
juſt cited, that this preſumption v. Bownen, ut ſupra wh 
may berebutted by expreſs notice Where this ſeparation ka 
) that" ſhe is not. But, in the sx- taken place, and there bu Ke 
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1n allowance of a ſufficient main- 


tenance to che wife, recent deter- 
minations have not merely held | 
the bo band diſcharged from the 


obligation of contracts entered in- 
to by her, but have regarded her 


1 being ſui furit with regard to 
an action to enforce a contrati en- 


matters of property, in the ſame 


manner as ſhe is by the civil law. 
They have conſidered her there- 


fore as being ſo far emancipated 


by the agreement from the inca- 


pacities incident to coverture, as 
to be capable of contracting not 
only for neceſſaries, but for every 
other thing which can be made the 
ſabje& matter of agreement, and 
conſequently as being liable to be 
ſued in courts of common law as. 
if ſhe were a feme ſole. This ex- 


been queſtioned by great authori- 


ty, wide Hatchet v. Baddeley, 2 


Black. Rep. 1079. and the opinion 


of Lord Kenyon C. J. in Ellab v. 
Leigh, 5 Term Rep. 682, I am 


aware of no caſe in which a wo- 


man in this ſituation has broughe 


tered into with her. But the prin- 
ciple by which others are enabled 
to ſue her muſt go the length 


of reciprocally enabling her to. 
' ſue them, and the former has 


been ſuſtained in the followin 

caſes, Ring fead v. Lady Laneſ- 
borough, Hil. 23 Gro. 3. B. R. 
Barwell v. Brooks, Hil. 23 Geo. 
3. B. R. Sparrow v. Caruthers, 


Carl:/le aſſixes 1768. cor, Yates J. 


cited 1 Term Rep. 67. Corbett v. 


ception to the general rule of law, Poelnitæ, Ib. 5. Compton v. Collin - 


although new In its application to /on, 1 H. Black. 364. 2 Bro, Chance. 


this fituation which the cuſtoms of 
preſent times have given birth to, 


yet ſeems warranted by the prin- 


ciple of the old law, which like- 


wiſe conformed to the — 


manners of the age, and reſtored. 
a feme covert (oO her capacity to 
contraſt and ſue where the ſitua- 
tion of the aon made it impollis/ 


dle for him either to manage the 
concerns, or interfere for the pro- 


tection of his wife and family; as 
when he has been in exile, or ab- 
Jered the realm, Co. Lit. 192. 6. 
4. Abr. 152. Courts of equity 
alſo have indulged her in the ſe- 
parate enjoyment of property 
even while living with her haſ- 
band, and have inveſted her wich 
neceſſary powers to defend it 
againſt him, Kirk v. Clark, Prec. 
in | kanc, 275. Griffith v. Hd, 2 
Va. 452. Nay, have allowed her 


ſuch an independent exiſtence as 


to permit her to be ſued by him in 
matters relating to it, Brooks v. 
Brooks, Prac. in Cbahc. 24. More 
Mart, 1 Ath. 272. The proprie- 
ij ot the deciſions of courts of law 
vpon this ſubje& however have 


Caf. 377. S. C. Leas v. Sehutz, 
2 Black. 1195. ide alſo E. Wil- 
mot's caſe, Moore 85 1. Deerly v. 
Dutcheſs of Mazarine, Salk. 116. 
1 Ld. Raym. 14. Comb. 402. 8. 
C. Peacock v. Monk, 1 Ve, 193. 
But to make her liable to be ſued 
thus, ſhe mult not only live ſepa- 
rate from her huſband, but muſt 
have a maintenance independent 


of him, Gilchrift v. Brown, 4 Term 


Rep. 766. and it-mult be perma- 
nently ſecured to her, Ellab v. 
Leigh, 5 Term Rep. 679. Stedman 
v. Goch, Eſpinafſe's Ca. at N. Pri. 
2. But we have already ſeen, that 
this permanent ſubſiſtence is not 
neceflary pe to diſcharge the 
huſband, The ſecond caſe is, 
When the wifo has eloped with an 
adulterer, and then alſo the huſ- 
band is not liable, Car v. King, 
12 Med. 372. Morri, v. Martin, 


ante 047, Manwaring v. Sands, . 


ante 705, The third is, hee 


He has departed from him without his 
conſent, but not with an adulgerer ; - 


in which caſe alſo ſhe cannot 
bind the huſband for neceſſaries, 
Etherington v. Parrot, ut ſupra, 

Lungworth 


© 


Pie don pleaded 
| is forma Pauperis, 
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2 5 v. Hackmore, ut ſupra. 
Child v. Hardyman, ance 875. 


James v. Warren, Halt 104. But 
there is this diſlinction between 
the two caſes, that in the latter 
if the wife offers to return and the 
huſband refuſes to receive her at 
all, his liability to be affeted by 
her contract for neceſſaries, is per- 
haps revived from that time. Man- 
by v. Scat, 1 Bac. Abr. Baron and 
Feme (H) 1 Sid. 109. 1 Lev. 4. 1 
Keb. 69. 10. 87. 206. 337. 361. 
383. 429. 441. 482. 1 Mod. 124. 
8. C. is contra. But Tuyſien J. and 
two other judges were diſſentient. 
See James v. Warren, ut ſupra. 
Child v. Hardyman, ante $75. And 
in this caſe a general notice nat 
to give credit to the wife ſeems 
neceſſary to exonerate the huſband, 
vide Langworthy v. Hackmore, 1 Ld. 
Raym. 444. Hinton v. Hudſon, 
Freem. Rep. 248. and the caſes 
cited ſupra. But in the former caſe 
the huſband muſt actually receive 


her again before (ſhe can contract 


ſo as to affect him, Robijon v. G 
nold, ut ſupra. And the huſband is 
diſcharged, whether the tradeſman 
has notice of the ſeparation or 


not, Morris v. Martin, ante 647. 


Mainwaring v. Sands, ante 706. 
IT be fourth caſe is, Where the bu 
band leaves his awife, though it be 


Parrot, Salk. 118. 


ance is afterwards with-held by 


, x , I * 8 * 3 r 
, n 9 ths * 8 N E * % 
4 * 4 22 = 


* 6 


. 
Harvey, 4 Burr. 2177. | lun 
not met with any caſe de- 
ciding the liability of the hi. 
band, where he and the wie 
having parted by conſent upon 2 
parol agreement to allow ber 2 
ſufficient maintenance, that alloy. 


him. But I ſuppoſe that he would 
be deemed liable from the time of 
his withdrawing it upon the (ane 
principle that he is held ſo in the 
two laſt caſes. The fifth caſe i, 
Where the huſband and wife ar: je 
parated in conſequence of the ſenttur 
of the lau. When this is a 12% 
et thoro by ſentence in the ecclei- 
aſtical court, the law allows ber 
alimony at the diſcretion of the 
judge, unleſs ſhe has eloped aud 
lives with an adulterer, 1 Bla. 
Com. 429. And as the common 
law gives her a writ to recover 
this, it would ſeem that tie ba- 
band is excuſed from the oblige 
tion of her contracts, wide Elab 
v. Leigh, 5 Term Rep. 619 
Where ſhe is ſentenced to 4 
temporary confinement as a pu- 
niſhment for ſome crime, the but 
band has been held not liable to 
her agreements, even for neceliy 
ries, if ſhe is kept in an imprope 
place by the covin of the gaolt, 


for her lewd conduct, or forces her Fowles v. Dinely, ante 1122. But tal 

/ a_ bim by cruelty. In this in Scot v. Manley the judges wiv pa 

t ſhe carries a general credit argue for the plaintiff lay it do ju 

, for neceſſaries along with her, and as clear law, that if a wife be pi m 

if a paricular pfbhibition from ſoner for felony, and the gaoi! * 

truſting ber has been given, it is provides her with food, that be th 
thereby revoked. See in addition huſband may be 0 

to the preſent caſe, 'Etberington v. it, 1 Sid. 118. 

Dominus Rex verſ. Morgan. 4 

E was convicted of perjury, and outlawed for forge " 

but obtained his Majeſty's pardon. And upon moto! . 


3 on the common affidavit of poverty, and no 
ſnewn by the proſecutor, he was admitted to plead it 19/4" 
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Michaelmas Term 18 Geo. 2. 


Unwin wg Kirchoſe. 


PON motion to ſuperſede the defendant, as not being 

charged in execution in two terms; the court held, that 
the committitur muſt be actually entred on record before the end 
of the ſecond term. And that there is no- extenſion of the 
tine to the continuance day after term, nor was it ſufficient 
that there was an entry in the marſhal's book in tithe (1). 


— 


(1) Fotterel v. Philly, 3 Burr. 1841. S. P. 


Landon uerſ. Pickering. 


RROR of a judgment in Communi Banco of Michaelmas 
E term, 10 Geo, 2. in debt upon a mutuatus, And after 
aligning the want of an original, and verifying the ſame, the 
deſendant in error pleaded a relgaſe of errors dated 13 November, 
10 Geo. 2. with an averment that there was no other judgment 
between the parties. And the plaintiff in error craving ayer 
thereof, it appeared, that the warrant of attorney and releaſe of 
errors were both in one inſtrument dated 13 November : and 
therefore on demurrer it was inſiſted, that it could not be appli- 
cd to the judgment in queſtion, which upon the cyer appeared to 
take its riſe only on the 13th of November, whereas the judg- 
ment on record was generally of Michaelmas term, and referred 
to the firſt day of the term; and there was nothing for the re- 
leaſe to operate upon when it was given. And Cro, El. 837. 
505. 70. ö. 28. 5. Allen 71. Salk. 197. were cited. 


Sd per curiam, The two inſtruments are very conſiſtent, if we 
take in the legal relation, as we ought to do, in order to give every 
part of the deed its proper operation; and then it will ſtand as a 


contends for ſhould prevail. The judgment therefore muſt be, 
at the plaintiff in error take nothing by his writ. 


Southouſe verſ. Boak. 


T HF. court refuſed to change the venue into Durham, 
the Judges not going thither in the Lent circuit, Where- 
upon the defendant offere to try it in 7ork/bire, but the plain- 


1 Slukog to conſent, the court ſaid they could do nothing 


4 


— 


2 783) Howarth v. Willtt, ant: 1180. 


judgment 23 OSaber, and a releaſe after. It would overturtf\ 
many judgments by confeſſion, if what the plaintiff in ertors 


1215 


Practice. 


A warrant of 
attorney and a 
releaſe of errors 
of a day in term 
are good. 

5 Com. Dig. 
Pleader. (3 B. 


19. 


= 


Venne not to be 
changed into a 
third county 
without con= 
lent ( 1 ). 


— —— 


— . döLL———— 2  ————_— —— — — - — — 
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1216 | Michaelmas Term 18 Geo, 2. 


# Oſgood verſ. Lyon. 


On notice of 0 DIAM in Hants is reputed from 35 to 38 miles diſtance 
1 from London, but now upon ſetting up mile ſtones, it appeꝛ 
taken by the to be above 40. And on the queſtion whether eight days nod 
computed miles. of trial was good: the court held it to be ſo, they going 

by n miles, as was determined in the caſe of on 


who lived at Aile/bury, ante 95 4. 


Olmius verſ. Delany. 


Where a man N debt upon a bond for 900 J. the defendant put in bi 
may be held to * - | * 
bail in a ſecond who juſtified in court, and were allowed. The plaint 
aQion pending finding they were forſworn, and worth nothing, diſcontinuel 
the firſt. but before he had done ſo, he arreſted the defendant in 2 { 
cond action, and held him to bail. The defendant movedt 
be diſcharged on common bail, according to the caſe of Be 
fante v. Levy, ante 1209, (i and obtained a rule to 
cauſe: when the whole villany appearing, the court diſcharys 
the rule, and ſaid the plaintiff was right in laying hold of hu 
as he did; for had he diſcontinued before, the defendant wor 
- probably have run away: and therefore ordered he ſhould 
% held to ſpecial bail. Strange pro def. 


* 1 


(1) Yide Turton v. Hayes, ante Barnes 612, but ſee Belbio 
439, and Whalley v. Martin, Ganſell, 4 Burr. 2502. 


Dominus Rex ver/. William Clarke, Eſq; 


E as a juſtice of Surrey committed a man on ſuſpicion 
ſtealing a mare, and bound over the owner to proſe 
& Afterwards upon examining two other perſons, he admitted! 
party to bail. The proſecutor appeared at the aſſizes, and f 
a bill, but the party accuſed did not appear. And the d 
granted an information againſt the juſtice, declaring they il 
not have bailed the man themſelves, | 


£4239 ] Webb qui tam verſ. Punter, 


Practice. N debt for the penalty of 5 J. in killing a hare (vis 
| | I other count) the court let the defendant bring in the ps 
and coſts (1). 


ERS ar" (1) Stock v. Eogle, 2 Black. 1052. 


4A 


Michaelmas Term 18 Geo. 2. 


Caſe of the Bail of Peter Vergen. W 


#, 


= E was convicted for felony, and-pardoned on condition of Thott 
rapſportations And having alſo a civil action depending mee 


= inſt him, in which he had given bail, they hrought him up diſcharge of - 
4 er corpus in order to ſurrender him. It was objected, Nemſelves. 


it the court could not take him out af the cuſtody df the ſhe- 
F and commit him to the marſhal; to which I anſwered, that 
jon the return of the writ he was to be conſidered as the pri · 
r of the court, who might do what they would with him, 
d ſend him back to Newgate for ſafer cuſtody. So the bail 
re admitted to deliver him to the marſhal, and the court im- 
lately remanded him to Nexwgate (1). 


— 


(1) Vide Fowler v. Dunn, 4 though the motion for an Had. 
. 2014. where the authority Corp. there was denied. 
this caſe ſeems admitted, 


Gardiner ver/. Holt. 


\ N infant ſued by prochein amy, and there was a verdict Where infant 
2gainſt him and judgment for coſts. And now being Pant and 
en in execution, he moved to be diſcharged, and cited On. coſts, the court 
2. 33. Cro. Fac. 640. Sed per curiam, If coſts cannot be weuls not dil- 
en, it will be matter of error to be inſiſted on; but we will aße him on 


diſcharge him on motion. Where he is a defendant he 2 
tainly pays colts, Dyer 104. 1 Bult. 189. 


= 
N error from C. B. a note to pay to A. ax order, fix What 4 negotia - 
/ weeks after the death of the defendant's father, for value ble note. 
aved, was held to be a negotiable note within the ſtatute 3 N __ 
. c. 9. for there is no contingency, whereby it may never 2181. 

oe payable, but it is only uncertain as to the time, which is 

caſe of all bills payable at ſo many days after ſight, In Cm. 

" Banco it held three arguments, and was held good upon a 


mn reſolution delivered by Chief Juſtice Wiles (1). 


** 


(t) Bull. L. N. P. 253. Evans v. Dad, 1 Wilf. 262. 


4 


" _— 4 . D * 2 ” * 
—— FY — — —— 
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— 
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=_ Crawford verſ. Satchwell. 72 
Ee defendant IHE plintf brought treſpaſs and falſe impriſonment] 
onlits to plead a the ian name of Archibald. The defendant juſtify 


: — 2 in under a captas ad ſqtisfaciendum a judgmant againſt 4rihy 
- wrong name. who was ſued by the name of Arthur. And on demurre 1 


* 


- Michaelmas Term 18 Geo. 2. 


execution'by:the and averred thab che plaintiff in this action was the ſame peri- 


court held it a good plea, the defendant having miſled his tin 
35 for taking advantage of the miſnamer, which ſhould have hee 
by pleading it in the firſt action. {In the caſe of a bond gin 
in a wrong name, he muſt be ſued by that wrong name, and 


execution muſt purſuc it. The defendant had judgment. Sh 

3 3 Si 

Taylor verſ. Waſteneys, , © M 

Common bail or- HE defendant being arreſted for 25 J. lay in Fagl til T] 
—— was ſuperſeded. The plaintiff meeting him afterwad 

der femerac- got a note of him for 20 J. and brought a freſh action upon i 5: 
tien ſuperſeded. and held him to bail. But the court diſcharged him upon con 

= mon bail, for it is but a farther ſecurity, and does not extinguil Tl 


the former cauſe of action, which may be declared uy 
ſtill (1). | | 
— — — - — 


% h Thr. v. Ae e 708, Hall v. Hows, 
ge. 1233. Chambers v. Robinſon, 1039. 


S * 
Exp 


Hilary Term 


4 


18 Geog 2 Regis. * In B. R. 


Sir William Lee; Knt. Chief Juſlice. 

dir William Goole, Rui. 
Martin Wright, £/q; vue. 
Thomas Deniſon, Ey; | 

Sir Dudley Ryder, Knt. Attorney General. 
The Hon, William Murray, Solicitor General. 


Dominus Rex ver/. Turner et F 


\ Rule to ſhew cauſe why an 1 of overſeers for Quaker, 
Cirenceſter ſhould not be quaſhed, was ſerved by a quaker, 
on his affirmation made abſolute ; this not being looked on 
2 criminal proſecution, though it is on the ctown ide, and 
rule intitled in the King's name (r). EN 


— ——._————_—_— 


1) Rebins v. Sayward, ante 441. Rex v. Wjch, ante 873, A 


| * 
Walrond verſ. Franſnam. 


| N executrix in order to hold the defendant to bail made an gwearing w ese 
alldavit, that he was indebted to her teſtator (ſo much) co » A 

appears by the books of her teſtator. And it was held in- 5 ene wh. 

dent, and common bail ordered (1). | Ante. 


) Vide Pony v. Tudvigſn, and more caſes to 8. P. cited 4 | 

4 655. and a long liſt of Burr. 1094. and Heathcote v. G. « 

ted in à note there. Moult- lin, ante 1157. But in the caſe 

| Richardjin, 1h. 1032. 8. P. of aligners, exccators, We. if the 
| 8 5 8 party = 


o. U. 
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1% Hilary Term 18 Geo. 9. | 
| WE: party ſwears that he Believes the Tanna v. Edwards, 4 Burr 115 
acrount to be true, it is ſufficient to Sheldon v. Batter, 1 Term Nez. 
dold the defendant to ſpecial bail. Szwayne v. Crammond, 4 T:ra |; 
Barclay v. Hunt, 4 Burr. 1993. 176. a 


 Noſeire facias on H E condition of their recognizance was, to appear in i 


| er — King's Bench the laſt day of Michaelmas term: on whi 


c party makes day articles of the peace were exhibiged, and the defends 
' __ default, White forbore to move to have his appearance recorded, (tho 
= he was there) and went to get bail. % The proſecutor on f 
1 took out a ſcire fucias teſted 28 Pee And partly for i 
1 ſharpneſs of the proceeding, and bool e ſcire facias mul 
teſted in term time, and he had to the laſt moment of i 


appear in, the court {ct aſide the proceedings. «» 
1 


— 
* 


0 Tp mSm— — —_— 


Hand ver. Lady Dinely. 


: 


2 - «7 pop N afſumpſit the defendant brought 8, into court on 


bringing money uſual terms of paying coſts to that time; the plaintiff tod 
_ 8 my out, and taxed his colts, and ſerved the defendant's atom 
ind nano and they not being paid, went on to trial, and obtained a 
have an attach-. for 9 /, 18% The defendant inſiſted that he ſhould tar 
, colts for his ſubſequent proceedings, ſince it appeared that 
was Over-paid : but the court beld, that as to the coſts, it 
be conſidered as if no motion had been made, the defendm 
having fulſilled the terms of her own rule, in which cal 
not ufual to grant an attachment; but the plaintiff goes « 
being only a conditional rule. They ſaid they would malt 
= 96 allow upon the execution for the 87. he had taken out a 
and ordered him the pea in order to tax his whole cofts.: 


— 


(1) Jide Scarralh v. Horton, Prac. Reg. 259. Barnes 283, 6 4 
Wilkins wr/. Brown. * 


Where dhe repli- Bi 5 ANT by the plaintiff as executrix of Bud 


£44 hk 
| . deſendant pleads, that there was another execum 


euntry. 1 Com. proved the will, adminiſtred, and is living; wherefore n "tb 

| N not joined, he prays the bill may be abated, _The pa 5 
Cen. Dig. plies, tha the other executor named in the will is en the 
Flender. „ ſeven years, and never adminiftercd,' end concludes 
p. 3. _ averment: to which the deſendant demurred g 


9:4 
argument by Serjeant Beljield and myſeif, the cout jc 


Hilary Term 18 Geo. 2. 


il replication ; the plea (they ſaid) contained full matter of 
chatement, if it was true; and the plaintiff ſhould therefore 
hare joined iſſue upon it, and not gone over to a' matter of in- 
fancy, which would have been properly under confideration up- © 
on the iſſue : a probate granted to one under ſeventeen is not 1 1221 : 
therefore void. And if the infant really was not joined in the , Sid. 242. 
probate, the plaintiff ſhould have ſet it out on yer, and have 1 Lev. 162. 
traverſed the never adminiſtring as executor, . Vide 1 Lev, 299. 

i Brownl. 101. and Smith v. Smith in Tel. and Sir T. Jones's 

Rejorts, The judgment was to abate the bill. | - 


Lekeux wer. Naſh, At Guildhall, 
| | * 

N debt for rent againſt the defendant as aſſignee of a term, mad cannot be 

he pleaded that he had made a further aſſigument to one gone inte on 4 

Nd before the time for, which the rent was demanded. To S 

which the plaintiff replied, non alſſignauit. And on the trial it 2, andanafs 

zppeared, that the defendant being weary of the aſſignment he damen by s 

ad taken, employed a perſon to find him one who would take it ,,, — 

pf his hands; and Reed a poor woman, then a priſoner in the fraudulent, 

let, was prevailed on to accept it; and Naſb in conſideration 

pf 5, (which it appeared he lent her for that purpoſe) made 

formal afſignment. The defendant infiſting that this was not 

proper evidence on non afſignavit, but that the plaintiff ſhould: 

ure replied per 1 the Chief Juſtice held, it could not | 

e gone into on this iſſue, according to the caſe in Hob. 729 . 

66 (1), The plaintiff became nonſuit, 


And now a ew action being brought, and fraud replied ; it Bull. L. N. F. 

s debated, whether this was to be conſidered as fraudulent or 159+ 

ot: and the Chief Juſtice directed the jury to find for the de- 

nd:nt. He faid the defendant could not be charged upon the 

ity of eſtate, which was deſtroyed as againſt him by the le- 

a alignment to Reed ; and it was the folly of the plaintiff to | 

charge the original lefſee : that Reed's being a beggar did nde 

ter the caſe, as was ſaid in Pitcher v. Tovey, Salk. 81. 4 Med. (4) Vent. 234. 
Fe 1 » Lev. 295+ 

. (a) He grounded his opinion chiefly on two modern caſes in ; Show. 340. 

ucery, where this had been determined to be no fraud. Carth. 277. 

he firſt was Valliant v. Dodimead (b), 2 May 16 Geo. 2. and 2 I 

| | 73. 8. C. 

uddle v. Hawkfby(c), 4 February 1744. upon the foot that an aſ- () 5 Atk. 546. 

nate taken of the decree in this cauſe, that the plaintiff's bill was to n 

* ens and ſatisfaction for damages; and to have the afſignment of the leaſe delivered 

* ls aſide, iich the court diimiſſed, but without coſts, and the plainciff ordered to deliver” 

"+ bond for performance of covenants in the leaſe to the defendant, given to him byathind+ 

Waicy Was accurdiagly done in court. Note to 2d. Edi;ion. | ph 


1 


I 


E 11 Vow. 329-340. Walker v. Rund, Doug. | 
„. CI. | | bf — s 
| 882 -- © bgnee 


1 


7 
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Hilary Term 1 Geo. 2. 


"Saves cnght nat is be cb le any longer than he occupies 
the premiſes. nnn 


_ This being merely a point of law, the Chief Juſtice told the 
| „jury, they muſt find for the defendant : which they were wy 
un willing to do, and therefore to prevent their going contrary ts 
his opinion, I ſuffered a nonſuit. wh 


— — 2822 FF —"— 


[ 1222 } | Dominus Rex ver/. Coningſby et al, 


* T H E accounts of the overſcers of Watford in Herifirdfin 
ties have the de having been Allowed by two juſtices of the peace, an ap 
termination of peal was lodged at the county ſeſſions, which the juſtices of the 
roy — peace there refuſed to proceed upon, being of opinion, that x 

county ſeflions, Matford was within the liberty of St. Albar's, the appeal ougtt 

F to have been to the liberty ſeſſions. Upon this a mandamu wa 
OG moved for, requiring the county juſtices of the peace to pu- 
| ' ceed. And it was inſiſted on, that by the 47 Elia. c. 2.4 
2 | appeals muſt be to the county ſeſſions ; and if the liberty cou tbe 
| | have juriſdiftion, it would at moſt be only 4 concurrent om, 
= — ' and the appeal might be to either at the election of the pu. 
| | But upon ſhewing cauſe the rule was diſcharged, upon an ah 
1 davit that in fact the juſtices of the peace of the liberty dou 
| 2 ſuck conſtantly appoint the overſeers, and determine about then 
| at their ſeſſions, without one inſtance to the contrary ; wlid 

iſ the court ſaid, was to be conſidered as explanatory of the get 
: ral words in the 43 Elia. and is now confirmed by the 17 6 | 

2. c. 38. which mentions diviſions and franchiſes who have k loci 
juſtices, and here are many more. appl 


1 vv © mo =», wy 


Creſſy verſ. Webb et al. 


D afſ:Med EBB only pleaded to iſſue, the other defendants let ju tel 
l ballen WW ment go by default. And it came on at Guildhall to! = 


i . the iſſue, and alſo to aſſeſs the damages as to the others. : ig 
jog to le ars the trial Webb was acquitted: and a doubt aroſe, whether M? 


acqgitced, Ante plaintiff could go on: but the Chief Jultice thought he mi 


= — 
2% - er en 4 044 44 * . 


507, 1708. (1 proceed, and he did ſo. to 
U | | * 5 ; ' 
4 (1) Bull. L. N. P. 20. = 
j [2223 ] Dominus Rex verſe the Fraternity of Hoſtmen in — 
8 141 
- Where books of - N AMandamus was granted, to admit a perſon into on | | * 
e. FA. pany: and by the return it appeared to ber 
neee ts whether the maſter he ſerved had been admitted to his net 
vieh they are in the corporation at large s whereupon he moved for a | * lo U 


4 a rule to inſpect the books of the corporation, I 


If of the corporation, as they x | 
er cited the caſes of Cobb v. Oldfield, (Hil. 4 Geo. 1.) and 


v. Farmer, (ante 646.) Crew v. Saunders, (ante 1005.) 
BER caſe of 35 Bridgeman, (ante 1203 ). But the court 
ſaid, that every. member, of the corporation had, as ſuch, 2 
right to look into the books for any matter that concerned him- 
ſelf, though it was in a diſpute with others. And the return 
having pointed out the neceſſity of inſpecting them for à parti- 
cular purpoſe, they would aſſiſt him with a rule ;but it ſhould be 
confined to the book wherein admiſſions of freemen are entered (1). 


Hilary Term 13 Geo. 2. 


ere no parties to the diſpute : 


1) The liberty- given to in- 
* take copies of books 
and other inſtruments, which are 
of right in the care of other 
perſons, is grounded either up- 


that effect, or upon one made in 


the ſuppoſition that the matters 
therein contained are neceſſary to 
the attainment of juſtice between 
the parties ta the action. In- 
ances of motions of this laſt kind 
are much more frequently to be 
met with in our reports than of 
the former, It is the intention of 
the preſent note therefore to treat 
principally of them, pointing out 
incidentally how and where the 
application by mandamus ſeems to 
lifer from them, either in the 
grounds upon which, or the ex- 
ent to which it is to be obtained. 
in the caſe of exiſting actions 
theſe motions ſeem to have been 
irt introduced with reſpect to 
court rolls, vide Crew qui tam 
V. Saunders, ante 
the principle which induced the 
court to graat them there, ſeems 
to regulate their diſcretion in 
nol inſtances to which they 
eve hitherto extended the rule: 
pamely, ſuch inflruments as are /be 
mon evidence of ſeveral per- 
P's placed in the hands of one 
otodee for the benefit of all thoſe 
io have this intereſt in them as 
unt the evidence of their rights, 
9 appears to apply 

uons tor a mandamis, 


on a motion for a mandamus to 


an exiſting ſuit, and founded on 


1005, and 


"$83 


except that perhaps a degree of 
ownerſhip muſt appear more ſtrong 
and poſitive to the court there, 
in order to entitle the party to the 
effect of his application. The va- 
rious caſes. to be found in the 
books in which the court have 
granted theſe rules depend/in a 
great meaſure upon their peculiar 
circumſtances, but they may, with 
perhaps a few exceptions, where 
the caſes ſeem contradictory, be re- 
duced under theſe four heads. 
Fixsr, Such documents of public 
proceedings as are lodged in the 
cuſtody of public officers for the 
public uſe. Theſe (at leaſt in ge- 
neral) every ſubject has a right to 
inſpect without ſhewing in his affi- 
davit whether they relate directly 
to the point in queſtion. or not. 
Herbert v. Afpburner, 1 Wilſ. 297. 
Rex v. Barking, cited 1 Wil/. 249. 


+ Black. Rep.39. S. C. Rex v. King, 
2 Term Rep. 234. and ſee Moo- 


dy v. Thurflon, ante 304. But 
in ſome inſtances the court will not 
grant a copy of ſuch inſtruments 
where it js contrary to public 

licy. Thus a copy of an indiQ. 
ment will be refuſed to the perſon 


indited and acquitted, it there 
appear to have been a probable ' 


cauſe for the accuſation, Groen- 
woelt v. Burrell, 1 Lord Raym. 
253. Carth. 421. 8. C. Tor- 
dan v. Lewis, ante 1122. 8 
CONLDY, Such books, &c. as 
are the common property of 
aggregate bodies acknowledged 
as fuch by our law, in which 


every 
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every member has at intereſt as 


being the evidence of ſome pro- 


rty or franchiſe having veſted 
in him, or of his having conduQ- 
ed himſelf in the exerciſe of that 


franchiſe correctly. Such are cor: 
- poration... books with reſpe& to 


cor porators. Slade v. Walter, 12 
Fin. Abr. 146. pl. 8. Rex v. 
Littleton & ai”, Ib. 147. pl. 13. 
Geary v. Hopkins, 2 Ld. Raym. $51, 
7 Med. 127. S. C. Richards gui 
tam v. Pattinſon, Barnes 235. Com. 
Rep. 555. S. C. Rex v. Hollifter, 
Caſ. 7555 Hard. 245. Warrgner 
v. Giles, ante 954. Dr. Young v. 
Dr. Lynch, 1 Black. Rep. 27. Dr 


Bently v. Biſbep of Ely, 1 Barnard. 


B. R. 193. The rolls of copyhold 


| colfits and of courts baron, with 


regard to their reſpective ſuitors, 
Roe v. Aylmar, Barnes 236. Hobſon 


y. Parker, Balduyn v. Tudge, Ib. 


237. Addington v. Clode, 2 Black. 
1030. Follard v Hemet, IB. 1061. 
Rex v. Shelley, 3 Term Rep. 141. So 
alſo pariſh books, Cox v. Copping, 
5 Mad. 395, &c. But the court will 
only grant the rule under the fol- 
lowing circumſtances: rſt, The par- 
ty applying muſt be a member of 
that body or tenant of that manor 
of whoſe books he ſecks the inſpec- 
tion. Fide Hedges v. Atkis, 3 Will. 
398. 2 Black. 877. S. C. Mayer, 
c. of Exeter v. Coleman, Barnes 
228. Anon. 2 Vez. 620. Shelling v. 
Farmer, ante 646. Murray v. J horn- 
Bill, ante 7517, Rex v. Doctor 


' Bridgeman, ante 1203. Allan v. 


Tap, 2 Black. Rep. 850. Wood v, 
Whitcomb, 12 Fin. Abr. 146. 
pl. 9. Lewis v. Baker, 1 Bars 
nard. B. R. 100 College of Phy. 
Acians v. Docter Wit, Gilb. Rep. 
B. R. 134. Biſhop of Hereford 
v. Duke of Bridgewater, Bunb. 
269. Smith v. Davis, 1 Will. 104. 
Talbot v. Fill:bois, cited 3 Term 
Rep. 142. Cox v, Corping, 5 Mod. 
395. 1 La. Raym. 337. Torn 
v. Gethin, 12 Fin. 147. pl. 11. 
But in Mayer of Lyun v. Denton, 1 
5 


Term Rep 689. 7 Corporatin o 
303. in B. R. Mayer, Sc. of ln, 


equity would grant an inſpeRic; 


cauſe, and the party 


4 


Barnſtaple v. Lathey, 3 Tom lg, 


don v. Mayor, c. of "Lym, 1 
Black, 211. in C. B. . coun 


ſeems to have 'over-ruled the cat 
of Hodges v. Atkis, z Wi. zol. 
and Mayor, Oc. of Exeter v. Ca. 
man, Barnes 238, and to har 
held that in ſuch actions as ar 
brought to ſupport claims of di 
ties made by corporations upa 
the public, of the validity 
which the beſt evidence mul be 
in the documents of the corport x „. 
tion, and of which documents at te 


Such for inſtance, as clzims d r v. 
tolls, that in theſe caſes indciridy 
als who are intereſled to diſppe 
their claims have an intereſt is 
the books which will intitle then 
upon motion to an inſpeftionof tl 
entries relating to the ſubjedi mit 
ter of the litigation. But theſe de 
terminations ſeem to carry . 
rule no further than caſes of tly 
ſort even in diſputes between dle em K 


corporation and ftrangers. Ai ll n 
they do not decide that trag ch b⸗ 
have a general right fimilar n inſp 
to that which members of ref 
corporation enjoy, vis. (01 roſecu 


ſpe& the books in actions berveth 
them and third s, Or, 26.8 


the parties applying be not 1 4 
ders! ſock bocks mi be the Py 
mon evidence of the tranſatls val, 
between them and it, ſo a5 109 ' 

to be for this purpoſe the books 
both. Such are the caſes of * * v. 
tries in the Cuſtom-booſe bo 45 


of the India Company and 6 
flock, and transfer books. 

v. Hophins, 2 LA. Nya. 5 
Warriner v. Giles, 954 C up 
tam v. Saunders, ante 1005" bs r 
have met with no 1067, I 
a mandamus to compel tht | * 34 
ſpect ion of books of this bel! | 
The evidence contained 18 . 


irectly materia!  * upettic 
muſt be direct ij _ - — 


way 


ly have the inſpection and co- 
ing of ſuch things as relate 
himſelf. Benſon v. Port, Mich, 
Geo. 2. cited 1 WH. 240: 1 
ack. Rep. 40. S. C. Mayor 
Iundin v. Swinland, 1 Barnard. 
45, Crew qui lam v. 
5 = ſupra, and da though 
orporator, Rex v. Babs, 3 term 
. 581. and the preſent caſe, 
does not ſeem ſettled how 
corporators have 3 right to 
ply for a mandamus for a gene- 
iaſpection and copying of the 
xoks of the corporation. Vide 
x v. G. Babb, 3 Term Rep. 79: 
at tenants of a manor have 
ht as to the court rolls, &c. 
'x v. Shelly, 3 Term Rep. 141. As 
the ſtage of the cauſe, in which 
court will grant the motion, as 
ng enabled to judge whether 
| inſpetion is material, wide 
lt v, Burrell, 1 Lord Raym. 
$3. Hodges v. Atkis, 2 Black. 
17- Rex v. Hellifier, Ca. temp, 
Herd. 245. Rex v. Juſtices of Sur- 
, Cay. 145. Rex v. C. Babb, 3 
em Rep. 679. 4th, The court 
il not oblige the cuſtodees of 
ich books to give the proſecutor 
n iaſpection and copy of things 
eceſſary to ſupport a criminal 
roſecution, Rex v. Worſenham, 1 
Ram. 705. Crew qui tam v. 
lers. ante 1005. Rex v. Cor- 
lt, ante 1210. Regina v. Mead, 
Ld. Ram. 927. Rex v. Doctor 
vel, 1 Vi. 329. 1 Black. Rep. 
. S. C. Rex v. Lee, cited 15. 


Hilary Term 18 Geo. 2. 


ſoning of the judges however in 


Rex v. G. Babb, 3 Term Rep. 581. 
ſeems to. rake it for granted that 
he has ſuch right. And this is 
perhaps founded, as well upon the 
principle that theſe books may 
contain the only evidence upon 
the queſtion, as alſo becauſe the 
crown is not merely nominally, 
but materially concerned in the 
roſecution, ſince every intruſion 
into a corporate body is an uſur- , 
pation upon the prerogative, and 
the king as the head and origin, is 
to be conſidered as a member of 
all lay corporations, Tyizp- 
LY, It s the court will 
grant this rule, when an inftru- 
ment of -which it js not uſual to 
have a counterpart, is lodged in 


the hands of a private perſon, as 
a general and 999 bee for 


tae parties intereſted in it, and 
that though the action is brought 
againſt himſelf, Gracewood v. 
arne 439. Goater v. Numuly, 
ante 1130. Sed vide Wood v. Ap- 
price, 6 Mod. 294. Stock v. Bell, 1 
Barnard B. R. 466. FourxTuLY, 
Every perſon has a right to 
a copy of thoſe proceedings 
of limited juriſdictions whi 

are had againſt himſelf, where 
it is neceflary in a ſuit in» 
ſtituted either by or againſt him. 
Rex v. Smith, anie 126. 12 Fit 
194. pl. 68. S. C. Brewers Com» 
pany v. Benſon, Barnes 236. This 
ſeems limited by ſome deciſions to 
caſes where the cuſtodees of ths 


* 


dbaw v. Philips, cited 15. 39. books are parties 10 the Gun. 
x v. Heydon, 1 Black, Rep. 351. Groenocelt v. Burrell, 1 Ld Ram. 

«v. Harvey, 4 Bury. 2489. The 252. Salk. 144. S. C. Aberty v. | 
bart however will grant ſuch & Dickenſon. Say. Rep. 250. bus 
ve do the relator in an informa - 


- | Wat/on V. Rogers, poſt. 1242. Ed- 
in the nature of a quo auarranto, wards v. Veiſey, And. 128. make 
- no ſach diſtinction. But the books 
of a private company cannot be 


de be a member of the corpora- 
on, for it is in the nature of a civil 
Faceeding, Rex v. Shelley, 3 Term 
4.141, But I have not been 
Ag... 8 any caſe 4 

deciding that even a pactia 
aſpection ſhall be e s a 
r who is not fo. The rea. 


inſpeCted any more than thoſe of 


a private individual, Smith v. 
Huggins, Barnes 236. na v. 
Mead ut ſupra. Charitable Cor- 
poration v. Woodcroft, Caf. temp. 
Hard. 130. ; 
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Sir William Lee, Kut. Chief Jullice. 


* | , . D 
| | Martin Wright, %; | 
; 2 0 | g | li 
4 | Thomas Deniſon, Ei; ö Juſlices 45 
4 Eh, Sir Michael Foſter, Kt. e 7 
1 Sir Dudley Ryder, Kut. Attorney General. 3 
de Hon, William Murray, Solicitor Generd, , 
þ 2 ethe 
Wilkes ver/. Broadbent. | 2A 
If any part of a RROR of a judgment in Communi Banco, where in ti 
cuſtom as laid be paſs the defendant juſtified under a cuſtom, that when 
unreaſonable, : * 
the whole will lord of the manor of Halton, or his tenants of the collens 


be void. x Will. have ſunk pits within the freehold lands, for working 2: 

$3: 3. they have uſed time out of mind to throw the earth, ſow 
coals, &'c. coming therefrom together in heaps on the land 
fuch pits, ſuch land being cuſtomary tenement and parcel of 
manor, there to remain and continue; and to lay and conti the 
wood there for the neceſſary uſe of the pits ; and to tale 
carry away in carts, fc. part of the coals laid there, and 

burn and make into cinders other part of the coals fo Jaid my 
at his and their free wills and pleaſures. And iſſue being I... 
ed on the cuſtom, there was a verdict for the defendant. ® 
the court of Common Pleas being of opinion, it w 2 


cuſtom, as laid, gave judgment for the plaintiff upon d 


* —_— 
— TI IE VET CT ITC 33 c VarS aa ye — 


F * a * o * * * ? - . 
— » * 


3 * * v 
& \ = 
* 
8 _ - : . "af | _ 
. pt ” * = 


Eaſter Term 18 Geo, 2. 


&tency of the bar (1)3 and a treſpaſs being thereby acknow- 
joed, whereon a writ of inquiry iſſued, he had judg - 
| it for his damages and coſts. © vat) N e 


uſtice delivered the reſolution of the court. for affirming the. 
dgment. | | — 


The queſtion he faid was, whether this was-a: reaſonable de 

i; which they held it not to be, inaſmuch as it laid a great 

urden upon the land of the plaintiff, without any conſideration 

prearing, either publick or private, That it ſavoured of an 1 
rbitrary power, and might (as laid) put it in the power of the © 
rd, totally to deprive the tenant. of the benefit of the land, 

ere being no reſtriction in time, and the word near was too | 
out and uncertain. And though many caſes.,were cited out, t... 
Davis 32 b. as turning the plow on another's land, caming E 

ere to dry nets, erecting light-houſes, blowing up houſes, and 

e like; yet thoſe were all caſes of neceſſity, -and ſingle points z, 

hereas here it conſiſts of great variety, ſome of which are not 

eſſary, particularly that of burning cinders : and if any part | 

the cuſtom be bad, it avoids the whole. 4 Co. 21. 2 Ric, | +" 
3 1 Rall. Abr. 560. pl. I. 21 Ed. 4» 8. b. Litt. 9212. | f | 
tt, Rep. 233. Het. 126. Hutt. 101. Palm. 212. 1 Leon, 3 
Apo. Abr. 266. the caſe of claiming a warren in all the 

ill. | 
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— | 
(1) It was alſo made a queſtion it was rightly entered, Carth. 
ether the judgment was rightly 272 or 307. 27 Ed. 4. Bar. fo. 
ren upon the plea and not upon 462, Roll. Abr. 99. were cited, 
rerdit; and it was held that 1 Wil/. 65. | 


and receiving 


. en the Pariſhes of Sheepſhead in Leiceſterſhire and Mel - 

den borne in Derbyſhire. : , 
: MT erſon was certificated from Sheepſbead to Melborne, and Oftciating as 
oft * ſtayed there ten years; during which time the Lady Eli. {chool-maſter 


Haflings conveyed lands to truſtees for ſeveral charities out 10 ½ ber and 
the profits, and (inter alia) the ſym of 10 J. per annum to the does nor gain a 
ity-ſchool at Melborne, to be paid to the vicar there for the 2 bal 
bein In a ſpecial order of ſeſſions it was ſtated, that 244. and z Will, 
certificate-man officiated as ſchool-maſter ſeveral years, and Rep. 87. 8. G. 
Feed the 10 J. per annum from the vicar : and this the ſeſſions — 
gan ed him a ſettlement in Melborne, where they declare he 25 
v2 frechold eſtate. . 1 


Be 
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>. 


eee, Ta plaintiff's book-keeper ſwore, that [the 


bas : 
vu 
b Fig 


DIS v c. make the houſe of correction a proper priſon (which 


215% 1299" | deponent verily belirum. And the court held it not ſufficient 


1 The order muſt be quaſhed': for it dos 

| appear how he came into this employment, and the legal n 
to receive the ſalary is in the vicar, who not caring to office 
| er has therefore paid it over to this man as his deputy; 
„„ r 
Cerdlicate-man (1). ) 


Ki 


* (1) In the other ren it is ——— 
i enen 


4 me! 


1 | Bo Wightman 2 Mullens. 


Is eſcape it muſt N an action ogainſt the marſhal for an eſcape, it was ld jon 


appear the com- Y that the priſoner being brought before Sir William Chay 
N hg one of the Juſtices of our Lord the King, at his chambers u. 
S. Serjeant's-Inn, was there committed to the cuſtody of the ma 

ſhal at the ſuit of the ere as 2 the ſaid commitment n 


more at large appear, 


CG nes To this the defendant demurred, —— be for cane th 
uſtices dees not it did not appear the commitment was of record. And ona 
port a judze of gument the court held it ill; for he is not in point of Jaw in 
Ante MR marſhal's cuſtody, till the commitment is entered on record 
nor can the court take notice that Sir Polls Cage had 8 

power to commit him, he being only ſtiled one of the juli 

of the e which every common juſtice of the peace is. 


Clapbamfon wer, Bowman. 


is not ſafficienc was indebted to the plaintiff in 3,400 l. for — 
for bail. Ante and received by the defendant to the uſe of the plaintiff, a 


hold the, defendant to ſpecial bail, 


Dowinus Rex 6% Freeman 


In an indjQment HE defendant whe n for that the keeper of ! 
tors reſcue ic T houſe of correction having 4. in his cuſtody, Y viel | 
myſt» "ac committee by virtue of a juſtice of peace's warrant the 
emer) ant unlawfully reſcued K., ud the courr arte | 
> the houſe of ment, it not being ſhewn id „nat A, was Cr 4 1 


4 23. L 57. Pp. Cie it is not for all offences) and alſo becauſe the . 
* * of a proper 6 on ſo general a charge · 
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„Watkin Williams Wynne, — ven William Middle- 
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HIS was an action on the ſtatute 7 & 8 V 3. e.. — PAY 
againſt the defendant as ſheriff of Denbighſbire for a falſe" in Cam. Scac.. 
urn on an election for 2 knight of the ſhire, in which tjge 
intiff recovered his double damages and coſts: of which judg- 
nt error was brought, And now the plaintiff moved to 

1, by adding a continuance, and a miſericordia; the want 
hereof it was apprehended would not be aided, if this was 
emed a penal ffatute, It was for that reaſon oppoſed, actions 
on penal ſtatutes being excepted out of the ſtatutes of 25 75 
d per curiam, There is nothing excepted out of the ſtatute Vide Comp:g87, 
Hen. 6, c. 12. (which is properly a ſtatute of amendment,) but t 84 | 
peals and indictments of treaſon and felony, And in a caſe of Ante 196, 736+ 
s fort, Trin. 1 Geo, 1, in Banco" Regis, Phillips v. Smith, | 
:ndments were made: the plaintiff therefore is at liberty to 


on errors de nowo (1). 


» 


_ 


(1) Au. B. R. 1 Wilf. 256. Vids, alſo in Bennet qui tam v. 
th, 1 Burr. 402. F'4: 4 COTS. Tous 


Dominus Rex ver/. Elizabeth Niecolls. 
HE was indicted at Hicks's Hall, for. confpiring wi 


The firſt thing determined was, that this being in the nature 
i ſpecial verdict, that there was no occaſion 2 the defend 
5 appearing in court upon the argument: ſor ſhe is not c 
bred as convicted, till after the court have determined u a the 
dit, And it was therefore not within the reaſon of x caſe 
moving for a new trial, or in arreſt of judgment; where there 
| 5 2 general verdict, it created ſuch a preſumption of guilt, 
party cannot move with: n ig preſent in court, 


It then came on upon the merits ; when exception was taken, 
one alone cannat be guilty of a conſpiracy, and here is but 
convicted: but the court over-ruled this, on the 8 
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the ſe ſſions be · 
fore judgment. 
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WO Preſcription to 


take three bu · 


Mels out of eve - 
y ſhip's cargo of 


is good. 


The preſerip- 
- Yion in a MS$ 


report omits the 
words in capitals, 


in other reſpeQs for 


- — — 

t the re 

In Will agrees 
with'the preſent 
one. 


general; and three buſhels out of a ſmall parcel, as wel 


.againſt him before the other had pleaded ; ſo that ther 


zin point (1). 
Aperdiftcinnot, But then a doubt aroſe, what the court could do, the cent 


be removed from 


being brought before: judgment : and this court not bei 


„„ [ Tt 755 N 
0.1) Vid alſo Rex v. Scott, 3 (2) Vide Rex v. Cine! 
Burr. 1262. S. P. upon an in- 749. Rer v, Ekvell, aue 5 


| the manor of Penzance, of which the pier or key was parcel, ben. 
barleyfor keyage and all thoſe whoſe eſtate he had, at their own coſts had i 


ever, by virtue whereof they became and yet are ſeiſed d 
premiſſes in their demeſne as of fee: then he thews, that 


_ poration, and W command, took the three buſhek 2 


Raym. 233+ were cited, | 


g 
C 


of Kinnerſley's caſe, (ante 193.) where judgment wy; 


poſſibility of contradictory verdicts, which cannot be 
And I cited 1 Vent. 234. 24 Ed. 3» 34» b. 24 Zu. 3. 77 


prized of the circumſtances of the offence, could not tel 
Judgment to give: and in Carth, 6. it is ſaid, they canta g 
judgment. A rule therefore was made, to ſhew cauſe wht 
certiorari ſhould not be quaſhed, ſo as to remit it back u 
ſeſſions; which was.afterwards made abſolute. 


14114 


— »” 4 


—— 


a | Sargent uf. Reed. 


RES PAs 8 for taking three buſhels of barley ; tl 
[ fendant pleads, That Richard Daniel being ſeiſed in i 


OUT OF AND for every ſbip's cargo of barley brought” upon th The 
key to be exported 1M ANY SHIP ; er that he by bargain audi ape 


Penzance, to hold to them and their ſucceſſors in fee fim ;, 


plaintiff brought upon the key a cargo of barley, config 
1200 W inc heſler buſhels, out of which he as ſervant of the 


law he might. The plaintiff by his replication denies the 
ſcription : and iſſue being joined, it went down to tri 
there was a verdict for the defendant. 


It was now moved in arreſt of judgment, that the i 
tion was unreaſonable and uncertain, the word cargo beg? 


large one, not being a reaſonable proportion. And 2 1% 


* 


1 
> * 


- Paſter Term 18 Ged. 2. 2228 
To this it was anſwered, and reſolved by the court, that the - 


as referred to a ſhip, was very intelligible, and muſt 

qr > loading. It Bo. as wal be ſaid that the word 

is uncertain, one being much bigger than another; and 

are many caſes where words as general have been allowed. 

Med. 319. Stil. 224, 388. 1 Vent. 114. 1 Sid. 98. Cre. [ 1229 1 
xc. 307. 1 Bult. 126. 2 Vent. 67, 78. 2 Sid. 174. Lutw. | 


19. Hob. 85. ; | 


Another exception taken, was to the manner of ſetting out Pleadinga bare 

title of the corporation, the bargain and ſale being only 3 ning 
4 to be for the conſiderations therein mentioned, w ou ke 10 be 2 va- 
ought to appear to have been for a money, or valuable conſide- able convcere 
” according to 1 Leo. 170. Mo. 569. 1 G. Mildmay's — 
3 Lev. 233+ but cured by 

| verdict or taking 

To this it was anſwered, that the caſes cited were _ de- _ 2 
; but this is after a verdict, when it being laid, that vir- 
inde the corporation was ſeiſed, the court muſt take it, that 
re was a proper conſideration : beſides, it is laid to be in fee- 
n, which imports the payment of money: and 27 Hen. 8. 
16. doth not require a money conſideration. In A. 504. it 
ſaid, that it ſhall be implied in pleading, unleſs the contrary 
pears : and though the verdict is upon the preſcription, and 
ton the conveyance z yet it is as ſtrong againſt the plaintiff, 

iz in the nature of a nient dedire. 8 TER 


The court ſeemed to think this way of pleading it would be 
upon a demurrer (1), but was now cured; it not being a 
tective title, but a title defeCtively ſet out, according to Sa/k. 
5 (2) And the rule to ſhew cauſe was diſcharged, - 


(1) That is a ſpecial demurrer, (a) Stream v. Seyer, 1 Lord 
4 Bolron v. Biſhop of Carliſle, Raym. 111. S. P. Vide Bolton v. 
. Black, 261, Biſhop of Carliſle, ut ſupra. | 


a_—_— a 3-4... 


Dominus Rex verſ. Thomas Broughtot. 


N an indiftment for perj ſuppoſed 
perjury, the caſe appeared to be, p 
1 that one Wharram employed 'the defendant's brother © be defrauded 


to ſell an eſtate for him that lay at a diſtance hom wy 
wo Charged to have ſunk 7001. 2 the purchaſe money, _— 
H a bill, and obtained a decree for an account, upon the He ER 
a "hes Ferns after this James Broughten, pretending to 8 
+ written account, wherein he had given Mharram fiogle wine. 
the 7001. rehrard the cauſe, aud examined the de- 


ſendant, 


by 
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ſendant, who ſwore that the account was ſent to kim by 
brother into Torkfbire to ſhew Wharram, which he did: 
Whorram owned it to be his hand, and declared he had for 
it. The Chancellor was of opinion, this account wa; z 
gery; and therefore did not vary his decree :. but recommen 
the proſecution of Famer, who thereupon ran away: Wi; 
then indited the defendant for perjury, and offered himcl{ a 
witneſs; which I oppoſed, on the authority of Dominus Ra 
Nunez, (ante 1043.) and Dominus Rex v. Ellis, (ante 11 
and the caſe of The King v. Whiting in Salk, 283, 


The Chief Juſtice declared, he was for hearing the eri 
df Wharram, becauſe as no bill of exceptions would lie, the; 
ſecutor would otherwiſe be without remedy, whereas the de 
dant if convicted might move for a new trial: but he ſaid | 
would give no opinion at preſent, further than obſerving, f 
in Nunez's caſe the ſuit in the Exchequer was then depends 

whereas the ſuit here in Equity ſeemed to be at an end (1) 


Whereupon WV harram was examined, and contradiQed 
defendant in all the parts of his examination; but being oah 
ſingle witneſs on che point of the perjury, I inſiſted, there 
no occaſion to go into our defence. And the Chief Juſtice ba 
of that opinion, the defendant was acquitted (2). 


2» — 
W 
0 * 


. n Ps n TOY 
4 #6 4 
* * % 
* 


Fg 


3 Toa Pa „ — MM. 


(1) Vid: Nelli's caſe, Buller ö 


L. N. P. 289. Rex v. Ellis, ante 
1104, and the note. But in an in- 
dictment for perjury, Ld. Kenyon 
C. J. held, that the defendant in 
the original action againit whom 
the verdict went was an insompe- 


tent witneſs, he not having 
the debt and coſts. Nc . 
Hil. 34 Geo. 3. Eſpinaſ's & 
Ni. Pri. 97. | 
(2) Regina v. Moſt, 1 
194. acc. 
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Sir William Lee, Knt. Chief Juice. 
Martin Wright, Zy: | 
Thomas Deniſon, %; Juſlices. 
Sir Michael Foſter, Knt. 

Sir Dudley Ryder, Knt. Attorney General. 


The Hon. William Murray, Solicitor General. . 
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Dominus Rex verſ. Bambridge. 


* 


A Woman exhibited articles of the peace, ſtiling herſelf the How to take 
wife of the defendant, ſetting out acts of cruelty, and the 2 2 
feudency of a ſuit in the eccleſiaſtical court for reſtitution of — is Gif 
conjugal rights, The defendant coming to put in bail, inſiſted puted. 
the recognizance ſhould not be taken fo as to carry any admiſſion 

of the marriage, And the court ordered it ſhould run thus, 

* To keep the peace towards our Sovereign Lord the King, 

" and all his liege people, and particularly towards Hannah 

* Penn, who hath exhibited articles of the peace againſt him 

* the faid Fames Bambridge, by the name of Hannah Bambridge 

© Vite of him the ſaid James, aud that he ſhall not depart the 
court without leave, Wc.” 1 


72 
4 
#4. wa. Ca 


J . | 7 
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5 Walker verſ. Robinſon. 


Certificate on 1 N treſpaſs for an aſfault and taking a rope, the jury 
44 1 1 18d. damages. And Mr. Juſtice Burnet, who tried 
1 WI 53. cauſe, certified his approbation of the verdict, according to 
a. C. more full.) Eliz. c. 6. in order to prevent coſts. The plaintiff howen 
9 moved (as it was à ne caſe) for cofts de increments, pretendy 
N here was an aſportation, which on 22 23 Car. 2. c. 9. K 
| been always held to-carry coſts. But the court in this caſe 
fuſed it, for the 43 Eliz. takes in all but a few excepted cif 
of which this is not one. And though it has not been uſul 
grant a certificate on this act, yet we have often known it thre 
ened. Aud in the caſe of White v. Smith in C. B. Paſch,1 
Geo, 2. Chief Juſtice Willes, in an action for taking ſand 
Hounſlow-heath, did certify, and prevented'colts, 


* 


(1) Vide Howard v. Cheſhire, 2 Will. 258, Dand v. Sexin, 
Say. Rep. 250. Bartlet v. Robiris, Term Rep. 37. 


Between the Pariſhes of Saint Peter in Sand wich and Goch 


in Kent. 


Cervant going to A was hired for à year, during which he,with his: 


aich bis ſter's leave, went to ſea upon the herring fiſhery, but hn | 
maſter*s leave, 


eg an- another to do his work in the mean time: he returned td 
e ethertocohis end of three weeks after the expiration of his year, ſettled 
7 85 — og his maſter, and received his whole year's wages. 

7 241. 8. E. | , 

| This the Seſſions held was not a ſervice for a year; bet! 
court, on the authority of the caſe of flip (ante 423.) and 5 
v. Leeſoff, (ante 1209.) held it a ſettlement z ſaying he vn 
be conſidered all the while as in the ſervice of his maſter|| 
and the perſon he ſound to do his work was his ſervant and 


the maſter's ; wherefore the order was quaſhed. 


— * 


(1) Rex v. Iwinghoe, ante 92. 8. P. per Pratt C. J. 


* 
* . * * 
3 n g 


m 
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n 


The Weavers' Company, qui tam, urg. Forel- 


May declare gui Bill of Middleſex was, to anſwer to the Weavers' Com 
an - Cnr and the declaration was in the name of the compu} 
1241. tam for themſelves and the poor of a pariſh where the offcuce r 
committed: it was moved therefore to ſtay the proc 

becauſe the declaration differed from the procels3 but 
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| | 8 
held it right, it not Bing uſual to inſerg in the bill of Aid. * 
ſer on what account in what right the party ſues, as in the * = 
«:ſe of executors and adminiſtrators, the caſe of an aſſignee of 
a dail-bond, and the like, where the proceſs 18 only reſbon- 
dndum to A. B. (1). F . = * 4 . 3 Fe 
| 5 | 4 8 9 
Then exception was taken to the notice at the boom of g L 33 . 
proceſs, which was only to appear at the returt 'thgreof, bang Pratt need not 
the 14th of Jun without ſaying this inſtant, or ex g the arg 1 * 
year of our Lord, or of the King: but the court ſai it muſt 2 ern 
he underſtood the next 14th of June, and held it right. 7 * 


(1) Lloyd v. Williams, 2 Black. Imp. Prac. K. B. 123. ide alſo 4 
722. 3 Wil. 141. S. P. in C. B. Tig v. Tones, 5 Term Rep. 402, © 
But it would have been otherwiſe (2) Vingfceld v. Beard, Barnes _ 
if the proceſs had been to anſwer 419. White v. Waſhington, Prac.. 
the plaintiff qui tam, &c. and the Reg. 347, are contra as to the 
declaration had been in his own practice in C. B. But a latter 
name, Canning v. Daws, B. R. determination in Hliat v, Parr, 8 
4 Burr. 2417. Canning v. Davis, Barnes 225 ,overrules theſe caſes, 4*I* 
5. P. in C. B. Barnes 494. Meggs and agrees with the preſent dd 
Aſtgnee v. Ford. F. 25 Geo. 3. eciſion. | 5 jo, 


Between the Pariſhes of Maiditone and ® Hedcome in Kent. 2 Should bo. 
Headcorn. Burr. 


AIDSTONE certificated Richard Burden and Mary pl. d m. . 


L, 
his wiſe, who came therewith into Hedcome, and had 2d Ba. 


our children, And upon his becoming —_ chargeable, — a 


pet! y were all ſent back to Maid ſtane by an order of two juſtiees parich that gives 

de peace. W 3 7 
Burr, Sett. Ca. 

he wh VU 1 - | | | 251, 233, and 

alter (1 pon appeal to the ſeſſions, it was ſtated, that, the man in Sel. Ca. Bd. 


115. lawfully intermarried with Mary Lee, who then a een 
court, and by whom he had 4 children, 8 * " 28 | 
untained at Maidfone, as the, wife and children, That ; 
13% he (in fact) ma d*Mary Bromhall, who was thg wo- 

an that removed with him to Halme, and i ſame that 

35 now ſent back to Aaidflone y but the ſeffions conſiderint 

thee dave called Mary, 2 Maidſtane actually man- 
ns Mary the real wife, and all her children ; were of opinion, 
de others were not to be ſent back to Adaidfone ; and there- | 
| . confirmed the order of the two juſtices as to the man, 
ene e e woman de the children of the ſecond 
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* 
I, y An now on debate in B. R. it was Held, that the two i 
tices of the peace had done right in Jen ending them all rods 
Rp Maidſtone, for the certificate is concluſive to Maidſtone . 
* upon tile fact ſtated, it does ſuſſiciently 2 "what Mary 
vn” 


s that, was meant by the certificate: and this ” — 
"Th NPs * y caſe did 


I! 
| 


x oe. 
* Ta 
= 
" * 
* 
: 


\ 3 
* r rr 


[ops Ln 4 at of New Windſor and Nh Waltham (arte 1961 
2 4 e did ified the caſe, that Maidſtone had W 2 
r e childen maintain alſo: they therefore ente 
2 1.16 7 ſeſſions; ay e mag, quaſhed it as to the reſt, and g 
6 8 T.. 
> 


. * * Turner ver/. Schomberg. 


3 HE defendant gave. bis note for 36 J. He was aſtervm 
4 3 diſcharged on the inſolvent debtors acts: afterwards me 

5 G. 2. e. 17, ing the plaintiff, he promiſed to pay the debt at two een, 
1 month, and paid twelve guineas accordingly. And being n 
15 an 11 G. 2. 1 fed for f the reſt, the court diſcharged him on common hai 
N 17 2d N it was no new conſideration, but the old debt 00. 
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mm 7x" b. r. Whers Wits <4 r ax chat iis 
FF ' was made AY row to bank- y. * 2 Burr. 736. 
. a Py ud | Webb perf. Holt. 


Priifce u T HE defendant pleading a ſham plea ; the plain pbta 


Ann. ed the common rule, that the defendant ſhould plead] 

7, remptorily on the morrow, and that ſuch plea ſhall not 

Voualved; and ſerved it on the defendant's attorney, who tal 
mino notice of it, the plaintiff after the day was out, ſigned j | 
mameent: which the court on the maſter's report held to be un 

„%% at, the Blk plea ſtanding, if the defendant did not 1 bo 
+2 + , the opportunity giren him of alterin altering it, whereby the p 

has the benefit of his motion. 


, 3 
cx 
2 mY . Hendricks, 
B. R. inet Y 12 Au. c. 16. the treble value is recoverable ® 
| — B ucurious contract, one moiety to the crown, and the « 
after the ſuit is - tO him that will ſue for the ſame. By 3! El. Co $ {5 
lapſed to the common informer is limited to a year after the offence cm 
788.5 c. ted, and if no ſuch ſuit is brought within the year, 1 
wcCc̃ᷓrown may ſue at py oe within two years after 


"$7: firſt Year. | 
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In this caſe the year was expired ; but within the other two 8 
„I moved upon proper affidavits, for an information, ang 
bined à rule to ſhew cauſe : but the court afterwards diſ- * 


iſcretion of the crown, which the court had not power to g- 


ted in the crown pnly, this court ever granted n informags © + 
jon ; but they Are. always filed by the Attorney: General, who” ; 
; the proper officer in thoſe caſe— „ 
arſh et al', Aſſignees of May a Bankrupt, ves. Chambers. 


Naſſumpſit the defendant was proved to be indebted 5 the woe indortes * 
bankrupt in 2081. By a ſet off, and bringing money into 2 debtor af 2 
purt, this whole demand would be diſcharged, if the defendant _ — 5 
; intitled to be allowed 127 J. upon a note of the bank- cannot be tet 
ipt's, which he claimed as andorſee, the caſe as to which = - 7 | 
as thus; 2 i e an . 


. 
3 
* 


3 * 
One Scott who was poſſeſſed of this note at the time of the 22 
ankruptcy, applied to the defendant, who he knew -t 
ore money to the bankrupt's eſtate, deſiring him to take the . 
ite and claim a credit for it, on ſettling with the aſſignees, ac- L 1235 J 
ding to 5 Geo. 2. c. 30. The defendant ſcrupled it, and the IO 
nkrupt would not conſent ; but at laſt the defendant ventur- | 
I, upon Scott's indorſement (who he ſaid was a good man) to 
yy the 125 J. and upon notice to ſet off, produced the note, £ 
poſed its being allowed, it appearing to be an indorſement 
ter the bankruptcy, whereas the words of the act are mutual 
dts before 3 and as it was an unjuſt attempt in Scott, to get 
n in the pound, But the Chief Juſtice conſidering it might 
dangerous to inquire into the preciſe time of indorſing ne- 
able notes, directed the jury to allow it; which with much 
hculty, and merely in deference to his opinion, they did. | 
t upon motion for a new trial the verdict was ſet aſide, with 4 
concurrence of the Chief JAnice, the words of the act being 3 
before tated, and the defendatittaving no right to ſtand in a WII. Rep. 
üer condition than Scotty Who sould only come in for a divi- 
ad: beſides, it wonldWe of ill conſequence in trade, if 
4 ors to che bankrupt's eſtate ſhould be allowed to buy up 
un in order to ſet them off in this manner, They gave no 
ion how it would be, if the nature of the tranſaction and the 
| of the actual indorſement did not appear. | 
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reiſe : and there ever was an inſtance, where fokgupenalty» 
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Dominus Rex d Bir-Henry Penrice. 


FANDAMUS, ſuggeliſog that Marthe Halb 
rchwarden of Heſton, and com 
minding the d>fendant to ſwear him in, or, ſhew cauſe to ty 


contrary.” Io this he returned, that Hubbard was tot eledde 


I e wels and that upon his offering. to' fear lin i 


 Hubbgragzefuſed to accept the office. 
. ples *- 0 $ 7 
To this I excepted, for that the return had confined it to 


particular time, and was in the nature of a negative pregn; 
for hegnight be choſen at ſome other time; and returns (whic 


Fare not traverſable) muſt be certain to every intent. Gall. 41 


And Hubbard's refuſal could be no reaſon, for he might chan 
his mind, and the pariſh had an intereſt in making him ſerve 


office. And the court held the latter part of the return inſgi 


* 


taken them from 
the ſhip into a 
lighter is no 
charge oa the 
inſurer. 

Park. on Mar, 
Inſur. 23. 


ficant; but as to the firſt exception, they held it good, 
it purſued the ſuggeſtion of the writ (1), and therefore alk 
ed the return. | 


— A 


8 "A 


(), Rex v. Hill, 1 Show. 253. 8. P. 


Sparrow verſ. Caruthers. 

IH E defendant inſured goods to Landen, and umil the 
| ſhould be 1 landed there. The ſhip arrived in they 
of London, and the owner of the goods ſent his lighter, and it 
ceived the goods out of the ſhip : but before they reached la 
an accident happened whereby the goods were damaged; 
which this action was brought againſt the inſurer, Fot the 
fendant it was inſiſted upon, that the accident happening al 
the owner had taken the goods into his poſſeſſion, it was 21 
after the inſurance was ended. To which I anſwered, that 
this had been an action againſt the maſter or owners of the! 
that would have been a good anſwer ; for they were cena 
diſcharged ; but in this action it could be no anſwer, for dun 
all the voyage it might as wgllbe faid the goods were in tbe fa 
1ſcſhon of the aſſured, who took the ſhip to freight, and wi 
ſeryant the, maſter was to*,qhisgpurpoſe, as much ® 

lighterman: and theſe words are put into policies, to gt 


ga gainſt all ſorts of loſſes, till there is an actual landing; 


cauſe in the caſe of ſhips of great burthen, that are forces! 
off, there may he a carriage for many miles in boats or Hit 
and it was in the courſe of trade for the owner of the good 
ſend his lighter. But the Chief Juſtice held, the inſur! 
diſcharged. He ſaid it would have been otherwiſe, bi! 
goods beeij ſent by the ſhip's boat, which is conſidered af 
the ha and voyage. And the jury (which was of e 
ex ee thought t turned upon that diſtinction, ® 
in N 4 to this ar 5 againſt the plaintiff, 
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Finch et ux* verſe Duddin et ux. 

N an ation for a battery of the plaintiff” wife by the de- Baronand Feme, 
ſendant's wife, there was judgment for the plaintiffs, and Mich. 20 C. 2. 1 
wiſe of the defendant was only taken in. execution, She Langſtaffe v. 2 


aine et ux', 


bed to be diſcharged, but upon affidavits of endeavors to the ſame polat 


Nr © the huſband, and it not appearing there was any deſign ruled-again. 
ren him, the court refuſed it, on the authority of Pitt ve 


ler > us', ante 116). 


„ * , | | 
Henbury” ver. Roſe. | 9 1 


0 N the back of the iſſue was wrote, Take notice of trial at the PaRce, 
next afſizes. And though there was no date, or county, or. 
name mentioned; yet being on the back of the iſſue, 
aN held it good ; but that it would not be ſo on a ſeparate 
' a » 
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2 Keb. 226. 
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In treſpaſs the 
plaiatiff need 
valy falſiſy the 
defendant's title. 


(0) Rep. Fort, 
378. 
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Erecting a fall 


in a market i; 
not of common 


ritzht, and tre ſ- 


paſi is the pro- 
per remedy for 


= doing (1). 
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within the reaſon of caſes in the Exchequer where verdicts i 
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aon qui tam verſe Allanſon,  W 


A actien was brought upon the late ſtatute agaiuſt hor 
racing for the penalty z and the jury found à verdict { 
the defendant, gontrary to plain evidence; and the court deni 
a new tial, there being no proof of any miſbehaviour in th 
defendant, or tampering — 5 the jury (1). And this 


defendants are never ſet afide for penalties in the caſe of duties 
and this is excepted out of the ſtatute of jeofails, as much a8 U 
dictments (2). | | 


(1) Seymour Bart qui tam v. Day, formations grounded on penal 
ante 8 59. tutes are amendable. Yu 1 
(2) How far actions and in- Dig. Amendment (262.) 485, 


+ 


Cary ver. Holt. 


H E plaintiff declared in treſpaſs upon his poſſeſſion; 

defendant makes title, and gives colour to the paint 
the plaintiff replies, de imfuria ſua propria, and traverſes thei 
ſet out by the defendant; and upon demurrer, aud on the 
thority of Goſlin v. Williams, P. 5 Geo. 1. (a) the court held ths 
good replication ; for it lays the defendant's title out of! 
caſe, and then it ſtands upon the plaintiff's poſſeſſion, whid 
enough againſt a wrong doer; and the plaintiff need not rep 


title. Judgment pro quer. (1). 


(1) Vide Vernen v. Goedrich, ante 5. Bull. L. N. P. 93. 


The Mayor, &c. of Northampton verſ. Thomas Was 


HE plaintiffs declare for a treſpaſs committed by the 
fendant in breaking and entering their cloſe c 
Butcher Row, and erecting a (tall there. The defendant p® 
ſeveral pleas, which went to iflue, and were found agaialt 


1 Wilſ, 107. 8. C. with the laſt argument at the bar. 
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®. »wner of the ſoil. The A7 
Norwich v. Swan, 3 U 


- 
(1) So treſpaſs lies for placi 
tables, ſtools, &c. in ke 
place for lale without le e ile 
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| Michaelmds Term ig Geo, 8 © "A Mw 
\ his third plea was, that there is a publick market held every 
aturdly in the locus in quo for ſelling of butch eat; where= 
©re he entered the market with his meat, in order to ſell it, aid 
for that purpoſe erected a ſtall in the open market, for the ne- NL 
efary expoſing his meat to ſale, and laid his meat upon the 
ſtall, prout ei bene licuit, que gt cadet, c. The plaintiffs re- 
plied, that they were ſeiſed in fee of the cloſe and market, and 
ut the defendant without their licence, and of his own wrong, N 
tered and ſet up the ſtall. To this there was a friyblous re- "0 
joinder, and a demurrer. ; 


It was three times argued at the bar, and inſiſted on for the "+ 
ifendant, that he had not only a right to come into the mar- I 
et, but-alſo to erect a ſtall there; and that if he had not, yet U 1239 1 
eſpaſs was not the proper remedy. | | . 


And now Lee C. J. delivered the reſolution of the eourt. 


As to the firſt point, they were all of opinion, that though 
ery perſon has of common right a liberty of coming into a 
publick market for the purpoſe of buying and ſelling ; yet he has 
not of common right a liberty of placingſa ſtall there, but he 
muſt acquire that by a compenſation, which is called ſtallage; and 
Blunt Law Dictionary, Minſheu's, Beyer verbo Eftallage, and 
Welman's Gloſſary, is defined to be a ſatisſaction to the owner of 
ſoil, for the liberty bf placing a ſtall upon it: and if in the 

Qing one the ſoil is broke, it is called piccage. And this of 
tallage is ſo fixed to the owner of the ſoil, that in Mo. 474. it 
held to deſcend to the Borough Engliſb heir, though the right 
o hold the market goes to the eldeſt ſon, It is not properly a 

ll, which can only be due by grant or preſcription z whereas 

lallage is demandable in the caſe of a new erected market; and 

de foil is no farther conſidered as. dedicatsd to the pub- 

cs, than the common right of entry goes. 2 1nft, 220. 1 

1. Raym. 149. i 


As to the ſecond point, they were all of opinion, that an 

Mon of treſpaſs was the proper remedy for the owner of the 

vil, againſt one who wtongfully places a ſtall there: and he 

ould have no other remedy z he could not diſtrain damage fra- 

« (2), or if he could, it would not follow that treſpaſs does 

jt le. He cannot bring debt or eee for, there is no cer- 

- a duty, or implied contract. Spelman ſays, the flallagiator "EY 
pull facere redemptionem cum prepſito burgi, ſecundum quod cum eo 
nrg peterit. „ — - 


"Ml 


; | "4 * — 
(2) Wigley v. Peachy, T Ld. Ro * 55. acc. or 8 
| * | In 
La 2 
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ö In all cſes of exceeding the authority given y law, the 
party is ame 6 Carpenter's caſe, 8 . 1 RA. 4 
3061. G. 1. And this is not fo properly a non - ſeaſance, 1 
mis-feaſance. Though a man has a right to go into a citurt 
55 \ t he has no right to cet a pew there, without the direding 
They held therefore, that the plaintiffs had a right w. 
+. * fatisfaRion as owners of the ſoil, and that they had pit. 
ued the proper remedy : wherefore judgment was given ft 
53 dhe plaintiffs. 5 x : 
by E 7240 Between the Pariſhes of Croſcombe and St. Cuthbert in Wd 
Servant remov- Servant was hired for and ſerved a year in Croſcembe. H A 
my _ continued to ſerve on there without any new agreement 
2 for 2 quarter of a year, when the maſter removed into a hof 
a ſettlement in St. Curthbert's, where the ſervant continued wi:h him for hal 
alchough there æ year, and then married. The queſtion was, whether H 
— 8. * was a ſettlement in * Cuthberf's within the reaſon of thoſe cal 4 f 
Burr. Zett. Ca. that have held the ſettlement to be gained where the laſt fa 
$50.8:C. days ſervice was? And the court held it a ſettlement there, f 
it is ſtill a continuing in the ſame ſervice within the meaning 
889 V. 3. c. 30. though there is no new agreement. A 
5 upon the whole there has been between this maſter and ſenuſſ D 


2 kiring and ſervice for above a year. Ante 1164. "2 


Dominus Rex ver/, Baker. 


Comin coca I N a conviftion for keeping a lottery-office contrary t 
* late ſtatute, it was ſtated that Jones gave information bi 


ou + $4 two juſtices, and Martindale a credible witneſs proved the fa | $ © 


party (7); whereupon due ſummons ifſued, and the defendant appeared 
and the information af#eſaid, and the ſaid evidence therevp * 
| given, being now hete read unte and fully underſtood by the ji on 
Francis Baker, he is aſked what he has to ſay. 
I objected, that it ſhould appear, the evidence was pe A 
the hearing of the defendant ; whereas it was only read, wi ＋ 
: the defendant loſes the benefit of a croſs examination: bat! 1 


.. court held it well enough, for all is a hiſtory in the r=... : 


* — —— "s * 1 | 
p * " 1 . this , 
i) Rex. v. Fipent 2. Barr... the obſervations upon © Þ 
2 1163. tems contra. SE Boſe awin on Copvichng 7": 
| v. Crowther, 1 e * * 
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is und ſuppoſed to paſs at the ſame time : and if it had bers 


it might be ſaid to be only bearing it read. In theſe caſes 

is enough, that it does not appear to be wrong ; and it is laid 0 

be fully underſtood by him. In the caſe of Ted on the Ante 608; 
le act, it was held not to be neceſſaty to aver the entre fk 
officer to be in the day-time, and not in the night, When __. 
conſtable's preſence would be neceſſary. The conviction | 4 ne 

| 7 


de Weavers Company, qui tam, verſ. Forreſt, and Four f 1241 1 
Others, in ſeparate Actions, ante 1232. e 

H E company brought actions as common informers for Defengant who 

the penalties in the ſtatute 7 Ges. 2. c. 7. for ſelling 5 e 

nted callico, and ſet out their charter, tofhew they had power to 1 in his plea. 

and be ſued, with a profert. The defendants demanded” W. B. It was 


„and had a copy of the charter delivered to them; after Mein pn 


ich they put in the general iſſue of Ni debet taking no notice a 
the cher. The plaintiffs made up the iſſue, and inſerted the were brought) 


yer and oyer at the head of the pleas, and demanded to be 76 


d for it; upon which the court was moved to expunge it, for 4 or 
gh the defendants had a right to ſee whether the plaintiffs 22 a cor- 


oer, yet they are not bound to inſert the cher, but may plead Foe — 
15 ke merits, ' common 
er, 


Da the other ſide it was inſiſted, that the demand and giving 
1s the act of the court, whoſe acts either party has a right to 
rd, And Carthew 301. Ld. Raym. 969, 1055. 1 Fund. 
. Lutw. 680. 1 Vent. 37» 2 Med, 189. Cro. Jar. 679. 
Lit. 200. 4. Were eited. = : 


but the court held, that if the plaintiffs would avail them- 
of the letters patent being ſet out at e they ought to 

it by praying them to be inrolled at the Head of their replica- 

and ought not to do it at the defendant's expence, and - 

clore ordered the oyer to be expunged (V. 


r 


"_ 


1) Fide The Weavers Company do not ſet forth the whole of it, 
re, C. B. Mich. 8 Geo. the plaintiff may ſign judgment 

1 327, 13 contra, and ſee ay for want of a plea, or the court 
v. Dutcheſs of Cumberland, will quaſh it. Her v. Home, E. 
N. 370. that if defen - 34. Geo. 3. S. P. 2 Tidd's Prac. K. 
alter craving oyer of a degd.. 1 30g. 5 
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Jones ver,. Edwards. | 


- 
2. Conſtruion of Y the flatute 11 Geo. 2, 4. 19. it is provided, that | 
_— landlord may make himſelf a defendant in ejeQtment, 
moin the tenant refuſes to appear; and though judgment is (i, 
n 1 5 C. againſt the caſual ejector, the court ſhall order a ſtay of cu 
357 tion, until they make further order therein. 


* 1 In this caſe, the landloid appeared without the tenint; 
© after a verdiCt for the plaintiff, he brought a writ of error, 
on which the plaintiff moved to take out execution; which 
. Court refuſed to grant, for though it is left to their diſcret 
5 Fet that can only be a legal one. The act intended to put! 
llandlord in the place of the tenant, that he ſhould not be fi 
67 ped by any act of the tenant, and it ought to be conſidered 
| the tenant had brought error, which would undoubtedy 
[ 1242 J fuperſedeas. This court cannot take upon them to judge, 

| ther there is error in the proceedings or not (1). 


"EE 


. * 


— 


(1) Farfide on the demiſe of Lord cauſe againſt the rule for le 

Sydney Beauclerk v. Hayley, S. P. take out judgment againl the 

| ia C. B. Barnes 208, and ſee ſual ejector, or the court mil 

'| George ex dem. Bradl:y v. Wiſdom, permit bim to open the ul 

| that the landlord muſt aſlign again, 2 Burr. 757. 
| OS this reaſon on the day for ſhewing | 


= | * 


1% % +, * 


"HH gs Forbes verſ. Lord Middleton. 


| | Defentanteuſt I N aſſmpſit the defendant - pleaded the general iſſue, and 


8 the ſtatute of limitations: the iſſue was found agaiult l 


plaintiff is not the aſſizes 3 but a#to the ſpecial plea there was a repli 
1 joinder, and ſur-rejoinder, to which the defendant dent 
defendant de- and the plaintiff joined in demurrer. This term the pi 
murs (x). Court made it a conciliun, put it in the paper, and no body affe 


will not ſet ande to ſupport the demurrer, obtained judgment. It was 00 


eee ed to ſet this aſide as irregular; the rule for the zonci/un H 
ment ot coſts, to never been ſerved, or any notice given of putting it in d 
N But the court held it not to be irregular, and that it 73 


tage of a nicety duty of the @fendant to ſearch, ſince he wuſt ex pelt th 
n pleading, tiff would proceed. Then it, zvas moved to ſet it ade 


bs payment of coſts, upon che foot,of ſetting aſide - 
7 * N — . beit 
(1) Vid. Bland v. Darley, 3 Term Rep. 35% | 
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Michdelnias Term 19 Ges a. 0 | | 
is (). But the court ſaid, that was never to be done, but 

the defendant was to plead to the merits; not to give him 
adrantage of a nicety in pleading. And if there wagany 5 
und for the demurrer, (as in fact there was) he might hring 4 


* 22 _— — 
— * 2 2 
4 * 


. it of error, but they would not relieve him, though he 4 
. ed to waive a Writ of erco. 1 * = * 
e 2 » | yt 5 A A 1 
(2) Fox v. Gloſs, ante 623. * 
9 8 
| 1 * ; ; 5 0 3 . 
Dominus Rex verſ. Magratn. 4 


E was committed for manſlaughter. And it appearing The courtwilf . 
to be no more, upon the depoſitions before the coroner, nalen pos 
c:urt admitted him to bail, according to Salk, 104. Trin. coroner. | 


u. 2. Rex v. Dalton, and Mr, Clifton''s caſe, a Ante 911. 


Wilſon very. Rogers et a'. 


HE plaintif was ſued in the court of conſcience in Lan- Acceſs meat 
dn, and was taken in execution, for which he brought f — 
paſs and falſe impriſonment; and now moved for liberty to 

d the book of the proceedings; which upon debate was 
ted, ſo far as related to the ſuit againſt himfelf only. 
on this ground, that every man has a right to look into the Ante 123. 
Keedings to which he is a party (1). ' EE 


x3 


f 


— 0 


9 


i) Jide Edwards v. Veſey, tor Burrell, Cc. 1 Ld. Raym. 252. 
temp, Hard. 128. Brewers Carth. 421. "nk v. Dictenfon, 
ban v. Benſon, Barnes 231. Say. Rep. 250 | : 
vide Doctor Greenvoelt v. Doc- 46 


4 
* 


0 0 " | 
De Balf ver. Mackenſiel ( 1243 J 


HE plaintiff recovered in the court of Maudim in France Them fall be 
common bail oa 


damages and coſts for a malicious proſecution to 2,500 J. , reovery-inas 
. _— pres th and held him to bail, on an affi- — . | 
much being due to him upon a fudgment or decree, n 75" 

L the court held, this did not, mag. vu holding to bail; for = = on 
"a x decree here there cag he Me ball, and whatever might be 
ale of a my debt contacted and ſued for abroad; yet 
being a caſe © damages ſor & malicious proſecution, can 

1 9 we: mere 
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eteꝛer be conſtrued to taiſe a debt here. 80 common bail jy 
(i) According to the report in the ptactice of which was to anni 
Barnes, this point was not ſtirred, the ſentence of the inferior court, 


the judgment being void; for the and proceed as in an oripinal Fo 
. of Meuadon was annulled ſuit, + _ 3 


by an appeal 10 a ſuperior court? 25 Was 2 
ET” A _ 


* —— 


Maſs 2. Dauling- At Guildhall, | 


% 


| But 
fury (1). - ON uſury pleaded to an action againſt the defendant I ings, 
* 1 as indorſer of a note for 200 (l. The caſe was, that nuſt : 
| Grace took the note upon advancing 197 J. when the note had WM = her 

. three months to run, and at the three months end took another lands 
note for 200 J. upon advaucing 3 J. for other three montbs / tic pet 

It was inſiſted, that this was not uſury, being a purchaſe out it was 

and out of the notes: and both parties becoming bankrupt, and be no 

the commillioners refuſing to let theſe notes be proved, a pet- ier thi 


tion was preferred to the Lord Chancellor, who directed an iſſue 
| 2 them. And now Lee Chief Juſtice held, that this was 
ury within the meaning of the ſtatute 12 Ann. c. 16, which 
_ Prohibits taking more than 3 J. per cent. upon any contract di- 
rectly or indirectly: however he left it to the jury upon the 
dl queſtion, whether this was to be deemed a purchaſe or 
. loan; who found it to be the latter, and the defendant had 
3 25 a verdict. - | 
3 — a 2 — — 
_ (1). Nu. Richards v. Brown, and the caſes collected in the ji 
= : 2 770. Leu v. Waller, 2 2 vol. 373. 6 Cen. Di 
gl. 736. Wee further upon Ujvy. (A) 479, & /cq- 
this ſubject, 1 Kr. F. C. ch. 3. hs 21 
| =» 
CES Waples ver/. Eames. At Guildhall, 


Iaſurer is liable HE ſhip Succeſs was inſured at and from Leghors to © 
dere ſhip port of Lendon, and till there moored twenty-four how 

back to. fenen in good ſafety. She arrived 8th July at Freſs-wharf, 1 

| Vide Park en moored, but was the ſame day ſerved with an order to go bat 
| Mac, Iaſur. 35. to the Hope to perform a forlfteen, days quarantine, The me 

: upon this deſerted her, and on the 12th the captain 

be excuſed going back, whicf peticion was adjourned to * 
a8th, when the regency ordered her back; and oa the 20)! 
93 | 3 1 | , 


* 

+. - 
vl 
* 


* q Fe >. 


* Michaelmas Term 19 Geo, 2. 3 
vent back, performed the quarantine, and then ſent up for or- 
ders to air the goods. But before ſhe returned the ſhip was burnt 
on 23d Auguſt, And pow the queſtion was, whether ther the in- 
ſurer was liable ? 1 | ; | 


For the defendant. it was inſiſted, that the ſhip arviving and 
deing moored on th ful, and remaining fo till the 3oth, here 
was a performance of what he had undertaken, and his riſque 
ought not to be extended to ſo long a time as between 8th July 
and the burning 23d Auguſt, Is Rp N 

f TY 

But it was ruled, that though the ſhip was ſo long at her E 
ings, yet ſne could not be quid to be there in good ſafety, which 
muſt mean the opportunity of unloading and diſcharging, where- 
u here ſhe was arreſted within the twenty-fourthours, and the 


hands having deſerted, and the regency taken time to conſider DIY 


the petition, there was no default in the maſter or owners. And 
i was proved that till the fourteen days were expired, there could 


ſor the plaintiff, 


* 


8 
* T% 


be no application to air the goods. "Wherefo bbs jury 29 


* 
is 
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19 Georgii 2 Regis. In B. R. 
Sir William Lee, Kur. Chief Juſfire. 
Sir Martin Wright, Xr. 
Sir Thomas Deniſon, Kot. 
Sir Michael Foſter, Kat, J 
Sir Dudley Ryder, Kent. Attorney General, 
The Hon. William Murray, Solicitor General, 


— 


— 3-00 aa pts l pari 
$ | e 2 
Watkins ver. Hanbury. $ Opin 


„ apa T HE defendant being taken upon a capias ad fatisfacien 

tion may confeſs paid part of the debt, and gave a warrant of attorne 

a new Jutgment confeſs a new judgment for the reſt, upon time given him 

Pre- - : | 

ſence of an al- pay it. This was moved to be ſet aſide, becauſe no atton 

wrney (1). was preſent on the part of the defendant when the warrant 

executed, accordiſg to two ſtanding rules of the court of ( 

and 4 Gee. 2. the firſt of which indeed ſpeaking of perio! 

| cuſtody on arreſts, may extend only to meſne-proceſs ; but the 

cond is general, and relates to any ſort of cuſtody, But 

court held the warrant of attorney to be well given, for tht 

fendant had a benefit by it in gaining time, and the ſecond 

muſt be conſtrued being in cuſtady as aforcſaid, the only inten 

5 Mod- 144+ . hat being, to make it neceſſary to have an attorney n '* 
t | b 


tA 


: 


(i) Fide the rule ante ; v. "Sharland, 1 Term Ii. 
Fell v. Riley, Cowp, 281, Birch S. P. | 
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Hilary Term 19 Geo. 2 „ 
be plaintiff (who was not likely to adviſe the defgndant for the 3 
belt) was ſulkcicnt. DO eee 1 


— 4 
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N an action upon a promiſſory note by the indorfee Ne it Ir indorſer pays © 
an indorſer, it was proved that the defendant had paid part n now.” 
me money. And Chief Juſtice , Lee held that ſufficient, iwer is unne- 
o diſpenſe with the proving a demand upon the maker of m.. 


D note. 


Hubbard ver/. Sir Henry Penrice. 


O a mandamus to ſwear the plaintiff churchwarden of Qfcommenright 
Heſtom in Middleſex ; the defendant returned, that he was 3 i 
pt duly elected. And in the courſe of the trial the queſtion is in the parſon 
, where the common right of chuſing churchwardens reſts ? and 

be plaintiff inſiſted, it was in the pariſhioners at large as to 

th, and would therefore have left it upon the defendant to 

a cuſtom, or right in the parſon, to name one; and cited 

nh, 118, My. 139. for that purpoſe. The defendant on 

contrary inſiſted, that of common right it was in the parſon 

d pariſhioners (1), and therefore it lay upon the plaintiff to 

a cultom in the pariſhioners to chuſe both; and cited Co. 

r. 532. Cro. Gar. 551. Ney. 31. 1 Vent, 267. And of 

| opinion was the Chief Juſtice, and that though there are 

e diums to the contrary, yet they had never been regarded. 

be plaintiff therefore went on to prove a cuſtom to chuſe both 

the pariſhioners, but failed in it; it appearing, that though 

puſon had generally left it to the pariſhioners, yet he had 

etimes interfered, | 


al 


| (Chief Juſtice likewiſe held, that a“ crate flood in the A curite wa 
of the parſon for the purpoſe. of nominating one church. ne # 
en; and cited 2 Vent. 41. that a curate may make a pre- 9 


ey 4 


— 


e v. Freffon, ante 52. 8. P. acc. Vide 3 Com. Dig. E/zlifts 


mon ſcold, which are the only inſtances in which a gener 
charge will be ſufficient, 1 Sid. 280. 6 Med. 311. and 2 R: 


Abr. 79. 2 Med. Caſes 52. Haul. 198. 226. and Rex v. T. I 
her, Mich. 3 Gee. 2. ante 849. were cited for that purpoſe, he , 
; ul 
It was likewiſe objected, that if the words did amount to at tl 
deſcription of a ſcold, yet it ſhould be laid to be ad commune Wi made 
eumentum of her neighhours, for every degree of ſcolding is 1 | 
indictable. 8 An 
| | 7 that 
And the court was of opinion (abſente C. J.) that the ju requir 
maent ought to be arreſted on both exceptions, for none of Wi (req, 
= words here uſed are the technical words, and it muſt be hid deal « 
be to the common nuſance. Wine 
| : avoid | 
r . cating, 
(r) Rex v. Taylor, ante 849. 2 Haul. P, C. cb. 25. . 2 ſuppr 
5 322. i 8 fed the; 
to let t! 
| | defenda 
Fitzgerald verſ. Plunket, a nonſy 
; H E court ſet aſide a judgment enteted up on 2 1 
— mn | attorney given in e the defendant whillt in ct 
on a warrant dy on meſne proceſs at the ſuit of the plaintiff, becauſe no 
2 "ape ney was preſent at the giving it, according to the rule of 4 \ Bi 
ad. 2. and ſaid that was an univerſal rule, and this plaintif, Fe 
| ' would make uſe of this court, muſt conform to its rules; IH , 
paring it to the caſe of ſtamping foreign deeds bet the) hes in 
be read here (1). 3 | e theſ, 
——— _ — 8 Ment wit 


- 


(1) ide ante 902, 


Hikt y Term 19 Ges, 2. 


| 
William King 1 The AB of the Hundred of dino . W | 
- Sutton in Hans.. \: adit | 


\Y « 9 Ow. 1. C. 22. the hündted is made able for da- * a eh Kh 
— ſuſtained by the wilful burning of barns, and it re- ,, 4 Ke 
quires the party injured to give notice within two days, and « the fad n 
within four days after to give in an examination upon cuth, wuhether * ow 2 A. 
he knoaws theperſon or perſous that commutted — fat, of any of hoop -K. wah N 
and if he confeſſes he knows them, then he i is to be bound by davit in an | 
reognizance to proſecute. 85 — 
vader 9 Oe. 

In an action upon this ſtatute, the oath proved was, that he e. 28. | 
lad good reafons to ſuſpe the fact was done by Robert Gibbs and _ 
William Lang ford, both of ſuch a pariſh. And a doubt ariſing R 3 
at the aſſiſes, whether this was ſufficient or not, a caſe was | [MW 
made and twice argued at the bar. = 


wy * 
* 


And upon the 8 argument * court were of opinion { 1248 5 
that the examination did not maintain the action. The at gn il 
ui r<quired is a condition precedent, and for the ſake of the hun- 
bed, and to prevent ſcreening the offenders. There is a great 
deal of difference between / r and noꝛuing: a man who 
leu the offender may purpoſely ſtop at the word / ee, to 
void being bound to proſecute : and though it would be equivo- 
cating, yet it would hardly be a perjury aſſignable; it being only 
a ſuppreſſion of part of the truth. He ſhould have faid, I/ % 

id them to be the men, but I do not know it. It will be dangerous 
to let them» go out of the words of the act; and therefore the . 
teſendants muſt have the peſlea, and the plaintiff pay the coſts of X +: 


1 nonſuit, \ 


Fleteher very. noma At Guildhall,” - | ; 


\ Banker's note for od was paid to the plaintiff after din- Within what 

ner, who ſent it the next morning at nine, when the ban- — 3 
had ſtopped payment: and it was ruled, that there was no mang+d. Aut 
Ms in the plaintiff, ſo as to fix the loſs on him; and that in 3 £48 
l theſ: caſes there muſt be/ a reaſonable time allowed, con- . 


ent with the nature of circulating paper credit. | 4 
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be r plaintiff infured intereſt ot no intereſt on any ſhip le 
NF cle e de 1 ſhould come in from Virginia to Londen, 3 che 


Pack 6n Mar, adventure on his imbarking on board ſuch ſhip 3 the money to be 
uur. ag. paid, though his perſon ſhould eſcape, or the ſhip be re-taken, 


He embarked on the Speedeve!!, but ſhe ſpringing a leak at ſes, Wl , 

5 he went on board the Friendſbip, and arrived fafe at Londen; ; 

_ dut the Sperdtoell was taken after he left her. And now in an c 

=... action againſt the under-writer he was held liable, for the in- 

3 furance is on the ſhip the plaintiff ſet out in; and had that got hk 

= ſafe home, and the other been loſt, the plaintiff could not have WY b 

=. recovered upon the foot of having removed his perſon into tha WW 1 
>, - thip in the middle of the voyage. 

4 3 5 * — | 1 ; ; . | 

PER . * 

bs 1249 1* 3 Barjeau verſ. Walmſley, b 1 

Abella of E plaintif and defendant gamedd together at wiling w . 

8 for five guineas a time. And the plaintiff having won al ic, 

ri the defendant's ready money, lent hith ten guineas at a time, gil 


and won it, till the defendant had borrowed one hundred anc 
twenty guineas. F | 
* In an action for money lent, it was infiſted for the defendant 
oh chat by the ſtatute 9 Ann, c. 16. the plaintiff could maintain nc 
action: for by that act all notes, bills, bonds, judgment 
« mortgages, or other ſecurities, or conveyances, given, grantes 
& drawn, entered into, or executed, for money knowingly len 
$ and advanced to game with, are made void.” And the bo 
rowing on an agreement to pay, is a ſecurity. - | 


But the Chief Juſtice held this was not à cafe within the 20 
| or there is not the word contra?, as in the ſtatute of ulun 
= and the word ſecurities, as it ſtands in this act, muſt mean lata 
lens upon the eſtate. The Parliament might think there wol 


8 2 be no great harm in a parol contract, where the credit Was 1 
ke to run very high; and therefore confined the act to bo 


+" ten ſecurities. Wherefore the plaintiff obtained. a Verdict 
dd i dec 0008 bv gd 


_ . — — —__——_—_s ' b in 
1) ReiFnſer v. Bland, 2 Burr, 1077. 1 Black-Rep. 33) | 
B. M P.274. S. C. S. F. N 
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Foſter ws Widmer. . 


HE e Carolina to e cath 
thence. to Briffol : it appeared, the captain had taken in 
falt, which he was. to deliver at Falmouth, before he went to — 
un ; but the ſhip was taken in the direct road to botii, and 
before the came to the point where ſhe would turn off to Fal- 
muth. And it was held, the inſurer was liable; for it is but 
an intention to deviate, and that was held not ſuſſiczont to diſ- 
the under- writer. In the caſe of Carter v. The Royal 
Exchange Aſſurance Company, where the inſurance was from 
Hinduras to London, and a confi 
happened before ſhe came to the dividing point between the two 
wfages, EY n W hk, 


* *% —— 
* © TY . 


ent to Amſterdam : a loſs 


« 4 


i the ſhip inſured for one voy 
fails with the intention of * 


* mn 


ly Nuxe the wah takem by > Gan printer, and caries . ON. 
ne bo in an enemy's - 
| N the me, (1) 3 nnn 


— 


— oem — — „ » 


(1) es cognized as 
in Theluon v. Ferguſon, Doug. FA 
Wooldridge v. B Sell Davy. 6. 


1 "JE Die. 


HIS was an 9 on 
tereſt or no intereſt, at and from Hannes to 


.— 5 — — 9 


© h ſhe be al bs 
dividin g point of the two voyag 
the policy is diſcharged, beca » W 


Bat the court na in theſe caſes -there was in truth no inception 
taken the nice diſtinction, that of the voyage which the under- 


writer meant to infure. See alſo 
Ty v. ae 2 Term * 30. 


- 


* 


df” rr * — . 


100 See the ſeveral caſes 

W ſabje& collected in F. 
wi”; Treatiſe on Marine In- 
ae, p. 73 to 78. © But the 
. 2. e, 37. enacts, that in» 
es made on ſhips or goods, 
| tor den or without 
der proof of intereſt than the 
J, or by way of gaming" or 
ing, or without benefit of 
* to the inſurer, - ſhall be 
1 void. Lee, 2. contains 


Vuz. 


3 WE —_—_ 1 2 ah * . 
T * 
2 


an exce a ons 


ſhips of war ficted. out ſole! 


cruize againſt the King's 8 
and ſect. 3. merchandizes, e. 
from any port or place in Europe 
or America, in the poſſeſſion of 


Spain or Portugal. But this act 
does not extend to infurances 6f 


foreign property and on rey 
ſhips, Balben v, F v. e 


1e 


= * 
> ne 


An intention to 
deviate does'nog 
n diſcharge the 


| Wb 1260 
goods by the Durſe 0 galley in- Oo» polieyin= 


iflol, In — 


tho Hilaty' Term 19 Gel 4. 


Mores, a port in · Spain, kept eight days, and then cut out by n 2. 
Engliſh ſhip. And the plaintiff inſiſting, that this, though on an 
goods, was to be conſidered as a wager on the bottom of the Bl ©"! 


lug, brought his action as upon a total loſs. The defendant Wi dhe 

C inlided. 15 by the Nate of 7 Geo. 2. c. 4. and 17 Ge. 2. the 

8 . ee. this ſhip's to be reſtored to the owners upon paying ſalvage, of. 

+= = and conſequently this is only an average loſs; and the plaintif f le; 
can only recover upon a total one. But the Chief J ultice held, 


that in this caſe the plaintiff ought to recover; for his is a wager 

upon a total loſs in the voyage, and here has happened one; for 
the being carried into port and detained eight days makes one. | 
And where the policy is intereſt or no intereſt, the proviſions 0 

"the acts in the caſe of valued policies cannot take place. The T 
act does not declare the property is not gone by ſuch à capture, MW but 
bat only provides for reſtoring the Thip to whom it did and ſhall temp 


be proved 10 have belonged. He ſaid it might be otherwiſc nd 
where the recaptute was before the ſhip was carried intro proj paid 
dia, or in the caſe of goods actually on board, and upon 2 Ml the | 
med policy. 2 | boy for tl 
_ | 1 | accid 
on 3 ; an on b 
| Victorin verſ. Cleeve. = 
| : on w. 

What is depart- x i HE plaintiff inſured on goods in the John and Fane fron 
ing wich convoy. Gottenburgh to London, with a warranty to depart with 
Yace Park 348. convoy from F/eckery, In Faly 1744, the ſhip ſailed from C- (1) 
:  tenburgh to Fleetery, and there ſhe waited for convoy to nlued 
©. months; on 21 September at nine in the morning three men ego 
| war who had one hundred merchant ſhips in convoy, flood ol fip . 
25 Flecbery, and made a fignal for the fhips there to come out, ani kr ti 

a likewiſe ſent in a yaul to order them out. There were fourtes 

ſhips waiting, and the John and Jane got out by twelve o coe 

and one cf the firſt ; the convoy having failed gentiy on, 2 

being two leagues a head. It was a hard gale, and by fx in ti 
afternoon the ſhip came up with the fleet, but could not get 1 
either of the men of war ſor ſailing orders, on account of ü | 
' Pale of wind, It was flormy all night, and at day break un; 0 
hip in queſtion was in the midſt. of the fleet, but the wel dntit 
wuaas fo bad, that no boat could be ſent for failing orders- de car 
F 1251 } French privateer had failed amongſt them all night, and the zu He , 
being foggy, attacked the John and Jane about two, who inſt 
a running fight till dark, which was renewed the next morn ty). 2s 
when ſhe, was taken. N Feng? | 102.2 
For the defendant it was inſiſted, that this ſhip was never! For fl 
der corivoy, nor is ever conſidered fo till they have -rec& bs prop 


ſailing orders; and it the weather would not permit the £27! 


"Y 
* 


| Hilery Term 19 Fs 12 7 gt 


get them, he ſhould haye gone back, But the Chief Juſtice ze or. 
and jury were both of opinion, that as the 7 had done hall, poft. term 
every thing in his power, it was a d, with convoy: and Mich. a0 Oe. 2. 
bel. agreements are never confined to the preciſe words; as in like caſe. 

the caſe of departing with convoy from London, when the place 

eee Js Saucony» los in Boing ee 18 within he ay 


licy. So the plainitiff recovered, © ” 
* ** 4% LF» 


SEXY 
82 $I 
w 


nne, nude (11 
1 f | Ks a 
The freight a 


f 12 plaintiff inſured on ſhip and freight at and from Ju- Tl gh 
maica to Briſtol, A cargo was ready to be put on board; ih f pat rhe 

but the ſhip being carcening, in order for the voyage, a ſudden” damages unleſs 

tempeſt aroſe, and ſhe and many others were loſt, The rigging ** 8204 are on 

and parts of her were recovered and ſold ; and the defendant 

paid into court as much as upon an average he was liable to for 

the loſs of the ſhip : but the plaintiff inſiſted to be allowed 6001. 

for the freight the ſhip would have earned in the voyage, if the 

accident had not happened. But as the goods were not aCtually® 

on board, ſo as to make the plaintiff 's right to freight com- 

nence; the Chief Juſtice held, he could not be allowed it, and 

he was called ( I ). 


—— 2 


＋˙é( . 


(1) But in the idſtance of a the inſured was intitled to re- 

nlued policy, where part of the cover the whole. Montgomery v. 

ergo was on board when the Epgington, 3 Term Rep. 362. Vide 

hip was loſt, the reſt being ready Park. 36. | 

br ſhipping, it was held that | | 5, 


Pariſh ver Crawford. 


r was ſole owner of a ſhip, which he let to The owner and 

one Fletcher for a voyage at a certain ſum, and Fletcher not the freighter 

ns to have the benefit of carrying goods. The plaintiff ſent a 1 

quntity of moidores, and had bills of lading ſigned by the thi. IP 
captain; and many of the moidores not being deli- 

Fred according to the conſignment, an action was brought 

gunſt the defendant the owner of the ſhip, to make him 

I far as the ſhip and freight was worth, according to 
„ 


For the defendant it was inſiſted, that though the ſhip was 
property, yet he was not /o owner as to be liable to the 


Un Plaintiff; 


—_ OY 
* 


* 5 "24 . 44/08 "RS — 12 &. « 22 
n Term 10 Geo. 2 
9 0 


PE: apd that Fletcher i is for this purpoſe the owner. But 
it appearing the defendant had covenanted for the condition of 
the ſhip, and the behaviour of the maſter; the Chief Juſtice 
_held, he was liable to the plaintiff, and the freight he had in ge. 
neral from Fletcher was ſufficient, though the identical freigh 
for the gold belonged to the other, and Fletcher had only the uſe 
of the ſhip, 4 Oe 8 ownerſhip (1). Fae bot A RY Port 
4 . #:p.: 


(1) Nu Boucher v. Lawſon, c. 15. and ſee Rich v. cu 
7 4 temp. Hardav. $5. 195. be- Cowp. . 
ſore the bees of w Ges. 2. 
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Eaſter Term 
19 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt, Chief Julice. 

Sir Martin Wright, Ku. — 
Sir Thomas Deniſon, Kur. Juſicer. 
Sir Michael Foſter, Knt. 


Sir Dudley Ryder, Xt. Attorney General. 


The Hon. William Murray, Solicitor General. 
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Holdfaſt, on the Demiſe of Anſtey, verſ. Dowling, 


atrial at bar the jury found this ſpecial verdict. 


| Thaydmes Thompſon, Eſq. being ſeiſed in fee of the premiſſes 
n queſtion, and of found mind, ſigned, ſealed and publiſhed a 
aper writing, purporting to be his laſt. will, dated 10 February 
i742, and which is found in hac verba : by this he declares, that 

deviſes to the defendant the lands in queſtion for life, re- 


4 real and perſonal eſtate with particular annuities and lega- 
ics, and particularly an annuity of 20 J. per annum to Elizabeth 
x wife of Jobm Hailes for her life and to her ſeparate uſe; and 


lo gives a legacy of 104. each to John Hailer and his wife 
* mourning, That to this 7 are three perſons who ſub- 


ie for lands in Cambridgeſbire on the demiſe One of the fub- 


of Chriſtopher Anſtey D. D. and Mary his wife. And upon fcriberso he 


atte ſtation of a © 


will had an in- 


tereſt under It, 


and held not to 


be a credible 


witneſs within 
the ſtatute. 
1 Black. $. &. 


8 
inder to his firſt and every other ſon and ſons in tail male, 
mainder to his daughters as tenants in common, with a rever- 

on in fee to the right heirs of the deviſor: then he charges all 


erde 


ws. * > IF * 
2 1 r 
8 | ? ” : 7 ww © 1 1 l 
1254 8 + F-after Term 19 Geo, 2, 
4. ; 


feribe their names as witneſſes, whereof John _ is one 1 and 
that in their preſence, and of no body elſe, he figned, ſealed, 
: and publiſhed the paper writing as and for his laſt Will; ahd 
1 they three atteſted the ſame in his preſence, and are all three | 
j living. They find the identity of Jobn Hailes the legatee and W1i 
ſubſcriber, and that E[zzdb#h his wife is ftill living. That the rere 
deviſor died 28 May 1743, without iffue, and ſeifed as afore- {Milton 
ſaid, and that Mrs, 17110 (one of the leſſors) is his aunt and heir Med t 
at law. They find that before and at the time of the trial the 
defendant-made a tender to Jab Hailes of 20 U. for his and his 
wife's legacies, which he refuſed to accept, and that thoſe lega- 
cies are not diſcharged. Then they find the entry and demiſe 
by the lefſors, &c. ſed utrum, &c. | | 


This cauſe was three times argu at the bar, and chis tern 
the Chief Juſtice delivered the reſolution of the court, 
* h A. en 
The queſtion upon this ſpecial verdict is, whether in the light 
Hailes 856 ſtands, he is to be 66nfidered as a 'Gredible withels 
within the intent of the ſtatute bf frauds? And we are All of 


* » * 2 
opinion he is not. oo 


1 
* , * ” - » 1 


c r,, 
0 The right to deviſe in this caſe is not'a common law right, 
it being inconſiſtent with the notidn of a"feudal tenure, NC. 
Tenures 174. but it depends upon powers given by ſtatutes, 
which muſt all be conſidered together, as creating one” general 
parliamentary rule: the particulars of which are, that it mul 
be in writing, ſigned, and an atteſtation of three credible wits 
neſſes in the preſence of the deviſor. Theſe were checks intro: 
duced to prevent men from being impoſed upon; and certain 
meant, that the witnefſes (wo art required to be - credible 
| ſhouid-not be ſuch as claim a benefit by che will. Though 
: Moi..262, will may be read, on proof of all the cireuitiſtarices'by one vil 
Cb. 74. nels: yet that is upon a ſuppoſition, there are two 7 Wi 
| | could be allowed to give the ſame teſtimony, 8 
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If the tender would be equal to the payment of the'two me 
ney legacies, (as it is not) (1) yet the annuity charged upon 
eelſtate deviſed would ſtill ſubſiſt; and though it is charged bol 
upon real and perſonal eſtate, and the p rſonal (Which wm 
found to be fufficient) would be the Fn fund, yet it is f 
Haile?s advantage to enlarge the fund by taking in the re 
eſtate; and we muſt at law conſider the huſband as benefited 
the annuity, though given to her ſeparate uſe; for it is his n 


* 


9 7 * 9 
2 . * 


1 —— — — — —ͤ— 
3 — . ws % _— V 
| 5 : > (1 Vi. I vndba m v, An, i Burr. 423.424 equtra. N 
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tenths into het Hana or I tae it 


It was/ Heckel, tat nothing veſt dl the death of the de- 
viſor, arid therefore at the time of the atteſtation he had no in- 
reſt. But the auſwer is, that he was then under the tempta- 
ton to commit a fraud, and i what the 8 intend- 
el to guard ee kt: 8 


Another way by which it was * be {upported 1 
tat it may be void as to the annuity, but good as to the deviſe 
v the defendant z which is grounded upon an expreſſion in Car- 
news report of the Giſe of Hilliard v. Jennings 5 14 (a). that 


whoever reads thut will from the record will fee, 

re no other lands deviſed, and therefore it is equal to ing 
1s void as to any paſſing of lands; and it was proper to d 
he invalidity of it to lands, Jeeniiſe * as to perſonal elite it wa 
tainly a good will, 3 


Conſider what a ache would open to fraud: a ain kk 


il, whereby each has a ſeparate eſtate deviſed to him. If one 
alowed to be à witiieſs for the other three, they 2 
Mabliſh it for the whole, - In 1 Ld. Raym. 730. it is held 


nicular legacy. In the caſe of a will conſiſting of ſeyeral 
ets of paper, as 3 Mod. 263. the party denefited in one theet 
aunot be ſet up't prov every other theet,” © 


I uns agreed, this man ae . by eee ber der 
that credible witneſs that the ſtatute requires ? rs 


The is time. for his credibilit is, the time of atteſtation ; 
rwiſe a ſubſequent — 1 yk, e teſtator n . 
would ayoid Re will. 


Nute. 


ff 
f 


| The D: mY lib.-28. tit. 1. 1. 22. De teflibus, Kd 
is expreſs: Conditionem teflium tunc inſpicere debemus, cuin 


Fe therefore hold this not to be a good atteſtation of 2 will 
ads; and then the title of Mrs. Agſey the 9 of r. 


1. 


And a8 to hat f is ſaid in ee 296. it relates only to wills N 
perſonal eſtate, and cannot affe the conſtruction of the 


"rent, non mortis tempore, and ſo is the Code, Ln Ss 23. 


[ 12331 


(4) RY 


the will was void quad the deviſe of lands. to the are OW But — . | 


2 


4 576 de 


ur eſtates, and is befet by four, who fraudulently procure a 


muſt be an ability as to the whole will, and not as to a2 


See 25 Geo, 23 
c. 6. 


» 


— + — —— - -- — =_ == = === 
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41256 Eaſter Term 19 Geo: 2. 


* e * * a 
* v L r + et” . Fn 
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* 


plaintiff as heir at law is not defeated by what is 3 ; 
a will : and conſequently the plaintiff muſt have — 8 


— 
„ * et... tte, i... AM th. _—_ e —_— 


£45 . (1) Under what circumſtances c/c, cited 1 Burr. 427. Bay 
| + a ſubſcribing witneſs ſhall be v. Halloway, 1 P. Vn. 35. 
deemed a ** credible within the Price v. Lloyd, 2 Fez. 374. | 
meaning of 25 Geo. 2. c. 6. ſee dem. Lindſan v. Kearſey, 4 Buy 
Windham v. Chetwynd, 1 Burr. Ec, Law, 86. where the autho 
414- 1 Black. gg. Bull. L. N. rity of this caſe is confiderah 
P. 265. S. C. Lerd Ail;ſomry's ſhaken. FF 


1256 J _ Between the Pariſhes of Oſgathorpe and Diſeworth, 


What orders are A Perſon was removed by order of two juſtices of the pe: 
2 e 5 from Di/eworth to Oſgathorpe, which order on appeal v. 
» Burr. Sett. Cz. diſcharged. He was by a ſecond order ſent from Diſeworth 
201. . . Ofgathorpe 2s a certificate man; and upon an appeal it 
ſtated, that the firſt removal was before he became ehargeable, a 
the ſecond after he became ſo ; and the ſeffions were of opinic 

that the firſt determination was not final between the pariſte 


and therefore confirmed the ſecond order of removal. 


And it was moved to quaſh theſe two laſt orders, on the: 
thority of Sal. 492, 524. which ſays, a reverſal is final betwee 
the parties. Sed per curiam, So it would be, if the ſpecial 
ter did not appear; a certificated perſon. cannot be ſent bac 
until he is actually a charge; a removal before is premat 
The conſequence of which only is, that he mult be ſuffered 
remain till he does become chargeable, but not to make 
premature removal ſinal for ever. The laſt orders mull 
confirmed. _ | | 


La 


IF Dominus Rex ver/, James et al. 


geben, bens I NDICTMENT at Cumberland ſeſſions for faſtening! 


— 9 I acroſs the river Eden, contrary to the ſtatute 2 Hen. e w. 


without expreſs 15+ There were many excëptions taken to it, but the objec 
words. Salk. for which it was quaſhed, was, that the ſtatute gives a pen 


784.5. of 100 7. but gives no juriſdiftion to the ſeſſions, 20d 


Mod. 1 cannot have it without expreſs words, in the caſe of 2 
© . Elix. . created offence. | 


» 418. db. | | 
Vie. 4Com. dis · (B. 3.) (n. 3.) tit, e 


Trinity Tem | 
19 Georgi 2. Regis, | In B. K. 


Sir William Lee, Kot Chi Tie. 69 wh 


Sir Martin Wright, "Kat, Boas 
Sir Thomas Deniſon, Knt. 
Sir Michael Foſter, Nut. 


Sir Dudley Ryder, Rut. Attorney ee 
The Hon. William Murray, Salicitor General, 


DIO n tt; hte 21 n 


me ſile, was then undet coverture, and died without iſſue in 
039 Wherefore the plaintiff, who was the reverſſoner, brings 
e writ of error. The defendant in error pleads a bar hy the 


un twenty yeats//after ſuffering the recovery. To this it 
replied, that his title did not accrue till 17 39, the time of 


T in demurrer. 


Alter ſeveral arguments bt has! both upon the point of che 
mr, and the ſtatute of limitations; it was this term determined 
n the latter point, the court ſaying, they had po coraſion to 


- 80 
- 


ature 10 W. 3. c. 14. as not being a writ of error brought | 


death of Fane. * to 29 was a 1 


PON error to .reyerſe a common RI buffered at Revertone 
the grand ſeſſions in Wales, 5 Ann. the error aſſigned 1 0 pr \ 


was, that ed , 
„that Jane Lloyd, the tenant in tail who was vouched as a cars, though, 


— 


Et” e — 


ol 2 — 2 * i { vu * 0 as - 
N l ö ek WO 5 * „ . q 5 
N : * R 1 — ** * d 3 * * * 7 9 n 9 _ ; — . - "TUO 7 * 
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ian Trinity Term 19 Geo. 2. 
EY geo into the other queſtion, being of opinion the writ of error di 
„Aud what they grounded this opinion upon was, that the tn Wl - 
1 1258 J tute was made to quiet poſſeſſions, and 10 ftr = 4 
beyond which fines and recoveries ſhould not be impeached: the WM + 
words are expreſs, Twenty years after the recovery ſuffered, and it ſor 
has not the words are in the ſtatare of fines, after the title I col 
accrued, And though there is a proviſo for perſons under diſabi. WW out 
_—_— - lities within the twenty years, yet that can only introduce the Wl of 
daſabled perſan, and not one who neyer was under any diſabi- 
W thay, Phe sene a quo is we Tui anger and if 3 
we exceed it, there will be no end; a reverſioner after an eſtate- ob 
: tail that ſubſiſts an hundred years, might at this rate reverſe 2 ( 
recovery; whereas theſe 'yoyerſiouers were never the rohjett of Jes 
| the lepiſlature's care. It is enough that he has a 5 — io the * 
J. 


rev s falling within twenty years, and then he may. hate 
erroſ They ſaid they muſt keep to the words, as in 1 Le. zi. 
Tus courts not Where the curts not being pen, was, held. po anſwer to the 
eee no ſtatute of limitations, 4 100 * one of the exceptions in i. 


bariothe , Therefore they gave judgment that che plaintiff ſhould take no- 
tions, ching by his writ of error. 

F e fore 
Pomaſeae Alpod verſe Maſany) ante 861- Wi ©: 
. ( 
. as cvs HE defendant in error being come of age, the plaintif in cu 
from Irland on error took out a ſcire facias ad audiendum-errores in B. k. only 

— ryan ns in England. But it was ruled, that this court could not pre 
affirmed, the ceed: for though if thay had reverſed the;judgment for the paro T 
2 * be to demur, they might then do as the court in Ireland ſhould hu © 
e done, by going on to examine the errors; yet haying affirms 2 
Al cannot pro- their proceedings, the record muſt be remitted to the King | 

. . updnit.” Bench in Treland, for them to warn in the heir; elſe it woul 
de judging er {altum of the errors, without the inen cn | 
Wo 298-F\ 25.714, of that. court. S0 the record was, Fetpoved by an award . 

; » Ray « | TO ; . 

_ 7895 W 26 dl n 1D fas 
3 £0 I Moore verſ. Bernyhouth,: + + ed a 
4 Þ Mans has to 15 8 | HE vonus was laid. in Landon, andl it was moxed to c ny Ty 
| 1 — gs it into Salop, upon an affidavit that the <ul (11 
1 f i d Salop was the next adjacent ate ; 
1 — — g unf. But the court {aid it could. done Without co Ute ( 


county * . 0 — 

Will 133.8.G-ſepe; And, Mr. Jultice Deniſon faid it was denied to bim 
Will 221. i, 
Antc $57. 


Poſt 1270. Ca | 


1 


2 
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Trinity Term 19 Geo. 2. 


Dominus Rex verſ. The Churchwardens of Weobly. 


Bott by 


* 

d, articular perſons in the poor's rate, upon affidavits of inert p 

he their ſufficiency, and being left out to erer eir having votes Ä 1 
it bor Parliameũt- men: for Wit fie rehiedy was by appeal, and this Conft, $1, 


tle court never went further, than to oblige the making a rate, with- p 
i- out meddling with the queſtion, wha is to be put in or left out; 
he ol which the pariſh officers are the proper Judges ſubject to an 
8 appeal (1). A CHEE 234 OA * ee , 

if 99 55 
2 (1) Rex v. Overſeert g. Barn- bury, 4 Burr. 2290. That a man- 
of WY able, fol. 26. Rex v. Churchwar- damys does not lie to make an 
the den of Freſbford, And. 24. Rex Site; 111771 1:44, e 
ne. Guardians of the Pier of Canter r-. * 

31. 113 0 n. * 


68 1 * 
4 
= 4 * * — plow, 
þ * * vas % 
arkham ,ver/, Middletbn 
* 


foreman, who had told him he could prove the bill; but When 

tie jury was ſworn, he declined giving any evidence. Upon 

which the ſneriſf was deſired to adjourn, which he thought he 

25 not do, and the jury thereupon found one penny damages 
Y. | 2 i 


This was moved to be ſet aſide, upon the head of ſurprize 
lade, (ante 425.) Party v. Nibletty (Paſchs 10 Geo. 1.) an 
Girnan v. Mawhby, (ante 853.) 6. ue a: t 2 


that his caſe ſhould be worſe for the defendant's letting judg- 
ment go by default ; for had he pleaded, the plaintiff could Rave 
altered a nonſuit. And therę fore they ſet ande this, and order- 
«anew writ of inquiry, on payment of caſts (1). 


— 4 A * . „ * 4 * = 4 CH Laar 


„ „ _— 


%) Vide "alſo Hall v. Stone, cited, Hayward v. Newton, ae 
ale 515. Chambers V. ** 940. and the note. 3 
we 694. and the cafes there 7 DONE. 


nd miſtake of the ſheriff; upon the authority of #@olford my. 


N - 


HE defendant owed the plaintiff 333 J. for an qjathe- Writ of inquiry 
1 cary's bill, and ſuffered 32 to go by default; and 1 1 
the plaintiff's attorney, on executing the inquiry, uced the mages. 


The court thought it hard the plaintiff ſhould be paid fo la ge ar od 
debt with one penny, as he would be if this verdic flood; rr 
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—HE court refuſed to grant a mandamus, directing to inſert No ne se 
; . 1 
P articular 
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cuſtom of mer- 


_ Michaelmas Term 
20. Georgii 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Juſtice. 
Sir Martin Wright, Kut. 
Sir Thomas Deniſon, Kt. L Julicer. 
Sir Michael Foſter, Kat. 
j te Sir Dudley Ryder, Knt. Attorney General. 
+++ The Hon. William Murray, Solicitor General 
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— wry. Stone. 


Een f \N error from C. B. it ———— action * | 
| Tadorfe bills or ſee of a promiſſory note, indorſed by a woman as admin 
notes, within the ſtratrix: a demurrer to the declaration, and judgment for d 


1. S. C. more at 4 
large a Burr. 1225-6, C. Adin ods. 8. C. in C. B. 


Ie was objadted, that an adminiſtratrix was not within 
- cuſtom of merchants in the caſe ef bills of exchange. And 
ſtatute 3 Hun. c. 9. makes notes aſſignable only in the is 
manner as bills of exchange are. Sed per curiam, We cu 


— ES ah ay hu the 
w e e WING a 1 
a. to 2d cuil. 


” * * 
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Michaelmas Term 20 Geo. 2. 126 


j this upon à demurrer. It ſhould have been pleaded, or 
und, not to be within the cuſtom; and it is every day's prac- 
ire, to have indorſements made by executors. Els ft 


It was then objected, that there was no profert of letters of Pg e 
1miniftration. Sed per curiam, That js only required, where _— 
be action is by an adminiſtrator, but not where -a third perſon, [ 1261 J 


ay derives through one, The judgment was affirmed. 


Cafe of the Overſcers of Weobly in Herefordſhire, 
HERE were two ſets of overſeers appointed, and both It N not enough 


quaſhed; one becauſe the perſons appointed were deſerib- —— 
| only as principal inhabitants, inſtead of purſuing the words pal inhabitants 
the ſtatute 43 Eliz. c. 2. which are /ub/antial houſebolders :. 
14 the other becauſe it only called them ſubſtantial houſehold- 

without adding here, or in the pariſh; and this too was not 
the body of the appointment (as it ought to be) but only in 
direction at the foot of it (1). 


„ 
8 —_ * K Py „* 


— — 


(1) Rex v. Great Marlow, Foley v. Murrel, 1 8. Ca. 233. fl. 
Rex v. Clerkenwell, Th. 4. and 189. S. P. But Rex v. Morris, 
authorities there cited, Rex 4 Term Rep. 550. Nel. Rep. 31. 
lherringbrook, 2 Ld. Raym. ſeems contra. 

hz. 2 Seff, Ca. 52. pl. 54. Rex 


Lowfield verſ. Stoneham, Execytrix. At Guildhall. 


ON plene adminiftravit pleaded, the queſtion was, whe- pad evidency © 
ther 1000 J. received by the defendant was due to her in not admitted ts 
own right, or as executrix of her huſband, and conſequent- — 
u:ts, And it aroſe upon the following deviſe, « I give to : 

by loving brother John Stonebam 1000 J. and in caſe of his 


uh, to his wife Suſanna,” (who was the defendant). It 


y indo 
Glam 


for 0 


thin f arcd that John Stoneham ſurvived the teſtator ; and therefore 

And pamntitf infiſted, this legacy (which the defendant admitted 

he ll” reccived) veſted abſolutely in him, and was aſſets in her 

fe cu | 1 


du the part of the defendant it was offered to give in evi» 
chat the teſtator in extremis declared, he meant only to 
lis brother the intereſt of the 1000 J. and that the defends 


houd have the principal in caſe the ſurvived him, 


= * ” 


nd 5 


- — 
- 
— -* 
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 Rufpell, 


— 


Miehaelmas Term 20 Geo. 22 


This parol evidence was oppoſed by the plaintiff s ebunſel, 4 
to the plain words 'of the will, And 

Chief Juſtice ſaid, it could not be allowed; and that in the c 
of Selꝛoin v. Brown (a), the Houſe of Lords had refuſed it 
even where it was to ſupport the 
and Lord Hardwicke about two years ago held it in the fan 
manner in the caſe of the Earl of Inchiquin v. Obrian(1), 


Y YO 


being contradictory 


\ "oo 


* * © V 
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* * FA , * R — 
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Fi 


interpretation of the vil 


"i 


(1) Vide Strode v. Lady Falt- 
land, 2 Fern. 621. Bertie v. Falt- 
land,\Salk. 231. but reverſed in 


Dom. Proc. Ballis and Church v. 


Attorney General, 2 4th. 239. Bull. L. 
N. P. 298. S. C. Cole v. Rawlinjon, 
Salk. 234. Chamberlayne v. Cham 
Berlayne, 2 Freem. 51. Whittons v. 
1 Ak. 448. Ubrick v. 

Litchfield, 2 Ath. 373. Caftledon 

v. Turner, 3 Ath. 257. Hamp- 
fire v. Pierce, 2 Vęſi 217. Mays 
' bank v. Brook, 1 Bro. Chan. Rep. 

84. See more 8 Vin. Abr. 189. But 


parol evidence has been admitted 


in favour of executors to rebut 


Ar. 443. 5. 56. Lale v. L 


v. Newton, cited 1b, 160. gf 
11. Wheeler v. Sheers, Mofl. 191 
Braſsbridge v. Woodroffe, 2 4: 
68. Hatton v. Hatton, 2 Eg. C 


1 Hil{. 3iz. Anb. 126. 8. C. 
ſee the opinion of Lord Ho 
wicxze in Blinkharne v. Feaf, 
Fez. 28. Yidealſo Mallabar 
Mallabar, Ca. temp. Talb. 7 
Gaſcoigne v. Thwing, 1 Ven. g 
Walker v. Walker, 2 All. 
Brady v. Cubitt, Doug. 31. 
v. Boyd., 2 Bro. Chanc. Rep. 1 
Clinton v. Hooper, 3 Bro. Cha 
Rep. 201, Ir ſeems allo to l 


the equity of the next of kin to 
the undiſpoſed ſurplus of perſon- 


al eſtate, Counteſs of Gainſborough 


been admitted to ſupport the 1 
ſulting truſt for the next of kin, 
Fane v. Fane. 1 Vern. 39. U 


[ 1262 ] 
Practice. 


v. Earl of Gainſborough, 2 Vern. 258. 
Littlebury v. Buckley, cited 2 Fern. 


677. Batchelor v. Searl, 1b. 736. 


Crompton v. North, cited Jb. 253. 


Wingfield v. Alkinſon, I. 673. 


"Petit v. Smith, 1 P. Wm. 9. 
Lampluzh v. Lamplugh, Ib. 112. 
Lady Granvilli v. Dutcheſs of Bean- 
Fort, 16. 115. 2 Fern. 048. S. C. 
Duke of Rutland v. Dutcheſs of 
Rutland, 2 P. Vn. 109. Hefen 


Merryman wer/. Carpenter. 


HE writ was returnable in Zafter term, and a bail-0 

T taken; the plaintiff never ſtirred till 24th Or, 3 
then took an aſſigument of the bail- bond: and ſpecial bail 
in the next day, the queſtion was, whether on ſtaying 
ceedings the bail-bond was to ſtand as a ſecurity. The «ci 
ant inſiſted, it ſhould not, becauſe the plaintiff did not «cu 
declaration de bene fe, as he might have done, and the 
quickened the defeudant. But the court held, be n 


or nat, in explanation of 0 


of Cloyne v. Young, 2 Ver. 95. U 
Rachfield v. Careleſs, 2 P. # 
157. And that it is equal) 
miſſable againſt the executor 
for him, wide 2 Bro. Chun. 
527. As 40 caſes in which pi 
evidence has been held admi 


written infiruments. wide , 
Paulter, aute 794. 


7 = * K oo 1 F Y 
— 
= 


\ Michaelmas Term 20 Geo. 2. 

bound to do ſo; and the defendant was in the firſt fault, where- 
by the plaintiff had loſt a trial. So the defendant was forced to 
conſent, to let the bail-bond ſtand as a ſecurity (1). Ante 


$14. | 


— — 


(1) Vide Carmichael v. Chand- 155. Ward v. Alderton, Prac. 
Jr, T. 24 Geo. 3. Imp. Prac. K. Reg. 71. Sfarrow v. Nayler, in 
J. 150. Ed. 1791. Tidd's Prac. C. B. contra, 2 Black. 876. 


4. 


———— 


White wer/. Haugh. 


H E ſheriff had the defendant in execution on a capiat ad 
T ſatigfuciendum; and the plaintiff delivered him a habeas 
prjus, in order to remove him into the King's Bench priſon; the 
ſheriff upon this inſiſted to be paid his poundage on the execu- 
tion, before he parted with the body of the defendant 3 and 


12. inaſmuch as he had here actually executed the proceſs, and 
oſe caſes go only againſt his inſiſting to be paid beforehand. 
ind that there is nothing in the ſtatutes 29 Flix. c. 4. or 3 


oundage, to bring up the body. But the court ſaid, they 
uld not be making bargains with people to obey their proceſs, 
much they would force an obedience to, and leave the ſheriff to 
s ation of debt for the fees, which was his legal remedy. 
went off at laſt, upon the ſheriff's ſubmitting to carry him 
d 2 Judge's chamber. And Fefter Juſtice faid, If het was 
wught to him, he would not turn him over, till the poundage 
8 paid (I), 


(1) Vide Anon. ante 308. Hopman v. Barber, ante 8 14. Tid, Pras, 
J. 176. | 


would have diſtinguiſhed this from the caſes in Salk. 330, 331, 
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Sheriff cannot - 
re fuſe to obey 


proceſs for nuon- 


payment of fees, 


. I. c. 15. 517. againſt it: and offered on payment of his 


Orders of ſ-wers, 
Practice tt«re- 


upon. 


Hilary Term 
20 Georgii 2 Regis. In B. R. 
Fir William Lee, Knt. Chief Fuſtice. 

Sir Martin Wright, Kut. | 5 


Sir Thomas Deniſon, Kut. 
Sir Michael Foſter, Knt. 


Sir Dudley Ryder, Kut. Attorney General. 
The Hon. William Murray, Solicitor General. 


— 


| Tuflices. 


— 


Dominus Rex verſ. Sir Robert Cann. 


OME orders of ſewers having been made upon him, be 
removed them by certiorari. And upon the motion to fie, 
the commiſſioners offered to try any ifſue the defendant cou 
take upon them: he refuſed to come into any iſſue, and the 
court inclined to grant a procedends for that reaſon ; but upo 
further conſideration, they thought they could not refuſe to heat 
the objections z, but then they would not file the orders firſt, but 
debate the objections upon the motion to file, ſo as to have it ö 
their power to ſend them back again (1), 
5 | 


| : 45 

(t) Anonymous, 11 W. 3. B. R. P. C. 40g. e. 27. . 34. . 1. 
Salk, 145. Anon. 5 Geo. 2. 2 vide a note of a caſe 4 A J. 

Barnard. B. R. 151. 2 Hawk, at the end of the caſe in dalla 


Da 5 rr = 


Hilary Term 20 Geo- 2. 14 


Dominus Rex verſ. the Inhabitants of Polſtead. 


PPEAL was made to the quarter- ſeſſions in Suffolk, held · A quirter-feſ- _ 
7 April 1746, againſt an order of removal. The ſeſſions Je roy 2 ; 
was adjourned to ꝙ April at Woodbridge, where for want of a cymed, 
ſufficient number of juſtices nothing could be done. The 11th | 1 
of April a ſeſſions is held at Ipſwich, and adjourned to the 14th 24 
at Bury, where the appeal was allowed. | | 


* 
4 


It was moved to quaſh the order of ſeſſions, as made without 
juriſdiction, the ſeſſions ending for want of an 1 at 
Vdbridge. And of that opinion was the court, for the words 
in2 H. 5. c. 4. and more often if need be, were never conſidered 
| z; giving more than one original ſeſſions in a quarter, but only 
impowering adjournments, The country muſt take notice of _ 
of adjournments, but are not ſuppoſed to expect a new ſeſſions ; 
til the uſual time. The order of ſeſſions was quaſhed (1). 


— 


(1) Rex v. Weſt Torrington, Burr. authorities collected 2 Bott by. 
J. C. 293. S. P. Jide alſo the Conft, 843, 45 | 


Dayrell ver/. Bridge. Ds | 

0 2 motion for a new trial, the poftea was brought into New poftes mad 

court; and after the new trial had been denied, the poftea . 4 
could not be found. And the court (on debate) ordered a Ante 1977 


dew one to be made out from the record above and the aſſoci- n 
nes notes (1). | | ; 


(1) Stone v. Overton, Barnes 14. Kat Salk. 47. L. R m. 138. 
os Gold, 2 eh. 106, — 4 bo C. Bold's Caſe, Salk. 58. 1 Ld. 

7 V. James, 1 Vent. ga. Tuftm Raym, 335. S. C. | 
VA, Cro, Car, 145 Rex v. wh 


Smith 1er. Pelah. At Guildhall, 
T HE Chief Juſtice ruled, that if a dog has once bit amo 


and the owner having notice thereof keeps the dog, and ing adog uſed is 
1 him go about, or lie at his door; an action will lie avaint bite | 
Eu at the ſuit of a perſon who is bit, though it happened by 

a perſon's treading on the dog's toes, for it was owing to his 


hanging the dog on the firſt notice. And the ſafety of the 


ung's ubjects ought not afterwards to be endangered. The 
* is the git of the aQtion (1). IS mY 
(1) . v. Sharp, » Salk. che caſe for negligence, ( 4.99 


 Fide 1 Com. Dig. action on 5 Com. Dig. Pleader. (2 P. 2.) 607. 
1 : 


I 
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| 164 f: Hilary Term 20 Geb. 2, 


- 


Elton ver/. Brogden. At Guildhall; 


If the ſailors HE ſhip Mediterranean went out in the merchants ſervice 
force the maſter with a letter of marque, and bound from Bri/to! to News g 
| 


| 3 foundlang, inſured by the defendant. In her voyage ſhe took 3 
voyage, it ü not prize, and returned with it to Briſol, and received back a pro- 
a de viadon. — | 7 * 

Park on Mar, pPortionable part of the premium. Then another policy was 
Inſur. 299. and made, and the ſhip ſet out, with expreſs orders from the own. 
the utes there ers, that if they took another prize, they ſhould put ſome hands 
on board ſuch prize, and ſend her to Briſfol, but the ſhip in 
| queſtion ſhould proceed with the merchants, goods. Another 

i prize was taken in the due courſe of the voyage, and the captaig 
gave orders to ſome of the crew to carry the prize to By iſtal, and 

, deſigned to go on to Newfoundland : but the crew oppoſed hin, 

L 1265 J” and inſiſted he ſhould go back, though he acquainted them with 
2 the orders: upon which he was forced to ſubmit, and in his! 


turn his own ſhip was taken, but the prize got in ſafe, 


And now in an action againſt the inſurers, it was inſiſted 
that this was ſuch a deviation, as diſcharged them, But the 
court and jury held, that this was excuſed by the force upot 
the maſter, which he could not reſiſt ; and therefore fell withit 

What is not bar- the excuſe of neceſſity, which had always been allowed. 1 
n plaintiff's counſel would have made barratry of it; but 
Laur, 89. and Chief Juſtice thought it did not amount to that, as the ſhip » 
the caſes there not run away with in order to defraud the ownerg, 80 U 
collected. Plaintiff had a verdict for the ſum inſured, i 


* 


Gordon verſe Morley. 


IF 150 Guildhall, 
Campell ver/. Bordieu. | 


8 gur may go N an inſurance from London to Gibraltar, warranted 
8 ya depart with convoy; it appeared there was 2 convoy: 
hazard of the pointed for that trade at Spithead, and the ſhip Ranger ban 
"(ita tried for convoy in the Downs, proceeded for Spithead, anc \ 
taken in her way thither. 


(1) Bond v. Nutt, Cowp. Got. Lond. Pin. Vac. 1780. Tal 
Enderhy et a” v. Fletcher, Sit. in Mar. Inf. zog. S. F. 


* 


wm: 2 


Hilary Term 26 Geo. 2. 1 
The inſurers inſiſted, that this being the time of a French 

war, the ſhip ſhould not have ventured through the channel, 

but have waited in the Downs for an occaſional convoy, And 

many merchants and office-keepers were examined to that pur- 

poſe, But the Chief Juſtice held, that the ſhip was to be con- 

idered as under the defendantsꝰ inſufance to a place of general 

* * WH dez vou, according to the interpretation of the words, wer- | 

ranted to depart wit convoy. Falk. 443, 445. And if the phr- 23 Gone 

ties meant to vary the inſurance from what is commonly under- 88 

ſtood, they ſhould have particularized her departure with con- 

roy from the Dou rt. | - $ 5 
The jurĩes were compoſed of merchants, and in both caſes 

found for the plaintiffs upon the ſtrength of this direction 


Eaſter Term 


20 Georgu 2 Regis. In B, R, 


. Sir William Lee, Kut. Chief Fuſlice. 
Sir Martin Wright, Ant. 
Sir Thomas Deniſon, Kut.  { Tuffices, 
5 Sir Michael Foſter, Kut. 
Sir Dudley Ryder, Kut. Attorney General. 
The Hon, William Murray, Solicitor General, 10 
| ; | vhic 
4 \ = app! 
3 : (ter 
: | oo 
Thompſon ver/. Tiller, any 
practice. | HE defendant by leave of the court pleaded non aſſumpſi. 
and the ſtatute of limitations; and delivered it to the plain- 
5 tiff's attorney, who made up the iſſue, and delivered it witi 


notice of trial to the defendant's attorney, who paid for it. 
The plaintiff's attorney finding afterwards, it ſhould have been 
made vp with the clerk of the papers, went and paid him i 
fees, made up the record, and went to trial, And the cou in 
reſuſed to ſet it aſide, though the defendant made no defence 
For per curiam he was in the firſt fault, in not leaving the ple 
in the othce. | ; * 8 


i 


Baxter, Widow and Executrix, verſ. Burkield 
| Ae i A N debt_ on bond, conditioned for Matthias Anderſon's pet 


| e formance of the covenants in an indenture of apprentice 
"or of the maſ. whereby he was bound to the plaintiff's teſtator, who was 


der (2). 1 Bott 


= by Conſt, 323. | | 
Pl. 745. 5. C. (1) Rex v. Eatring, Burr. S. C. 3 20. S. P. 


* 


maine 


© 
„ 


* 


Eaſter Term 20 Geo. 2. 


\ . 


which there was a demurrer. And after argument. at bar, the 


Chief Juſtice delivered the reſolution of the court, viz. That . 


were all of opinion, the defendant ſhould have judgment; an 
| the executrix could maintain no fuch action. The binding was 
to the man, to learn Bt art, ind ſerve him, without any men- 
tion of executors. And as the words are confined, ſo is the na- 
ture of the contract; for it is fiduciary, and the lad is bound 
from a perſonal knowledge of the integrity and ability of the 
maſter, (Hob. 134. PFaugh. 182. 3 Keb. 519. and 1 Keb. $20. 
1 Sid. 216) and they denied the caſe in 1 Lev. 177, An 
award ( Hil, $ Ann, Horne v. Blake) that an apprentice ſhould be 
aſſigned, was held void; unleſs there was a cuſtom, or the con- 
currence of the apprentice. And they held, it was not mate- 
rial, that according to Cro. Eliz. 553. the aſſets were liable 


pro def *. (2). | 


5 „ * 


application within three months ther, ſiſter, executor, or ad- 
er the maſter's deceaſe, to miniſtrator of ſuch maſter, they 
order apprentices. with whom no having lived with and been part 
more than five pounds has been of his family at the time of his 
pad at binding, to ſerve out the death. : a 


count en in time, the court gave leave to withdraw the plea, in order 
deliver the ſame plea again with a proper notice to ſet off. 
nd (aid it had been done ſo before, | ns pro def”, 


Vide poſt, 1271, as to bringing money into court on the ſame 
n , 5 


—: 


— — 


%% Vie Giddings v. Giddings, merits, as the ſtatute of limita- 
9. Rep. 316. Taylor v. Foddrell, tions. Cox v. Rolt, 2 Wilſ. 253. 
. 1 WY. 254.  Secua it che See Thornion qui tam v. Giofou, 1 
« to be pleaded excludes the i 157. 3-494] 


Xx 4 


mariner: the defendant pleaded, that Anderſon ſerved faithfully 
to the death of the teſtator: the plaintiff repſied, that ſince the 
death of the teſtator, Auderſon had abſented from her ſervice: to 


on the maſter's covenant to maintain. Therefore judgment 


(2) But ſee 32 Geo. 3. c. 57. remainder of their time with | 
which impowers two juſtices upon the widow, ſon, daughter, bro» | 


* defendant pleaded the general iſſue, but forgot to „ 
give notice at the ſame time of a ſet - off. And upon mo- ſet - of. 


* 


b 
i 
i 


+4. ves intended to enlarge the time ſor a dilatory. 


30, 5% meddle with che general queſtion, whether an indictment Fe 


. 
. 


% 
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* 


Keen, on the Demiſe of the Earl of Portſmouth et ab, ver}: the 


2 
- Earl of Effingham. 
Where « bd Xa trial at bar, wherein the validity of two common re- 
* red to male a coveries in 1714 and 1721 came in queſtion, it was ruled 
tenant appee'*» by the court, that though at ſuch a diſtance. of time proper te- 
not preſume a nants to the fear hall be preſumed, - where. no deed a- 
good one though ' nears (1) z yet in this caſe, it appearing that there were deeds 
OTE. os inrolled for that purpoſe, wherein proper parties did not join, 
and the uſes were declared to have been warranted by ſuch 
EN deeds; the court could not preſume there were any others, 8 
Aud fo directed the jury to find againſt the xecoveries, which 
We they did accordingly (2). {og 17905 ba” (oe 8 
. — — —— by 
(1) Warrenex dimiſſ. Webb v. v. Duke of Chandos, 2 Burr. 10{s, St 
"Greenville, ante 1129. where this caſe is cited and con- 
(2) Vide Goodiitle ex dem. Bridges mented upon, 1bid. 1073. $1 


[1268] + ,_ © Anderſon verſe. Baddiflade,... 
Praice, INI vrit and declaration of this term, and an eight dy 
Ante 1152. and rule to plead given, the defendant at the end of the ciyht 

ddaaps put in a plea in abateryent : which the court on my moto! 

ſet aſide, for they only gave that time to plead in chief, and ue 


4. 4 
* EF * 


Dominus Rex verſ. King et aP. 


Inditment not , HE court would not quaſh an indictment againſt ov 


quoſhable. J dor not paying over-money to their fucceſſors, as quai e not 
Ate 03:5 was not ex debits Jiglitie, and this is a growing evil. bar, þ 
= hy Og 20 TH 
Dominus Rex u. George Trevilian, Eſq. E , 

IO 38 7 ' | . n th 
&. Whether in- - N indictment for not receiving an apprentice was qua br thou 

_ Giftable for nor. L becauſe it did not appear to be a binding, within'43 u he m 

i ae F . 2, And the court ſaid, that was not barely matter of ts).x 
Is 9 W.3 dence, but the circumſtances mult be averted: They would! him 


lie or not. 
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21 Georgii 2 Regis. In B. R. 8 1 
Sir William Lee, Nur. Chief Fuftice. 
Sir Martin Wrigh at, Kit. | | N 


Sir Thomas Deniſon, Rt. [ Juflices. 
Sir Michael Foſter, 1 0 | 
Sir Dudley Ryder, Kat. Attorney General, © «© 
The Hon. William Murray, Solicitor General. 20 


88 CI 


| bar, by diſcontinuing. . 5 


Symonds * Parmenter. 


N aſſumpſit by original againſt two defendants, the plaintiff Amp 
ſhewed that he had outlawed one of them; and the other again wo, and © | 


} 


peaded in bar, that his partner ſo outlawed was beyond ſea at ug oe 
te time of the outlawry. And upon demurrer it was objected, 
unt this could not be pleaded in bar: to which it was anſwered, 
ka it could not be pleaded in abatement, becauſe the defendant quand wars 
ould not give the plaintiff a better writ; and the court would More full 


exp, 


- 


4 bro. Par. Ca. 
© 604-5. C. | 


dd per curiam, If this matter is ever to be pleaded, there will 


notice, that it was in the plaintiff's power to prevent its being Black, 20. 


pe an end of ſuing partners whilſt any one is abroad, which is £ 
ten the caſe, However it can never be good as a general bar; 
u though the defendant cannot give the plaintiff a better writ, 8 


t he might demand judgment, (if there was any thing in the 
o) vhether the court would (as the record now ſtands) com- 

i him to give any further anſwer,- Thereſore they gave judg- - 

at for the plaintiff, | | ' | 
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3 8 3 r | 
6 Otwithſtanding the caſe of Moore v. Fernybouth, (a 
: 1258.) 1 prevailed to have a rule to'ſhew cauſe, why U- 
Wo. venus ſhould not be changed from Londen ro Carmarthen; and it 
woas made abſolute on an affidavit of ſervice (1). 


1 , . © a 
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(1) eg. 2m; Thehvell, 4 in C. B. 2 Black. 962. But kf 

Burr. 2450. S. P. in B. R. and fee , alſo Pritchard v. Pugh, Da 

7 the caſes there cited. Price v. 262 and the caſes cited i 
as  Gwoynn, B. R. 1 Will. 221. but no [4 73.] But Wathns v. Hh 
ES Aeciſion. Freeman v. Gwynn, S. P. Say. A8. is contra. 
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1 


4 - ? % SY o 4 1 6 4s : 7 * 

* \ : & : 444. 941 a ; KS. . 
x C0 2 = F - 4 
4 _—_— «4 , - 1 {{ * 
% | f I : 95 R \ ff 4 

2 = * a Ve? * * - . 

, | - 9 6 * 3 £ = 

1 4 EC 
N 4 — * S «#4 a a xg 4 g 


” 


„ PER coriaw, Where the bail do not apply to ſtay. the pn 
W ceedings pending error, till their time to ſurrender is out 
eve. will not give them any time for that purpoſe, but only fo 

| : days to pay the money in, after the judgment is affirmed (1), 


y 0 : * — 5 5 4 ; 3 eto morage; | Dei . vg on Is er = —_— de | 
I * . p 6 | . . . 4 : 
_ 8 (1) Yide the caſes cited Myer v. Artbur, ante 419. 
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T H E plaintiff on going beyond ſea made an affidavit 4 
II 1744 that the defendant was indebted to him in 27 
24+ - © I65. 6d, for goods ſold and delivered. - On this affidavit prod 
oy was taken ont 9 May 1747, and marked for bail. But the « 

ts ordered the . to be diſcharged on cmmon bail; 

; though he owed ſo much in 1744, he might not owe it in 17 1 
. And the act requires an oath of a ſubſiſſing debt at the tn 1, 
ſuing out the proceſs, | | | 


* 
. : : 
. * . 


N . - x by : * oP S 5 , 72 
* 1 , 5 . 
” [ * ” = 0 
| Allam wer. Heber, | 
a 


3x NN rien: per deſcent pleaded, it appeared that the ane 
« 3 O viſed No Tk wet 1 heir hee phgiatall of debts. Af) 
POE Rep. court held, that notwithſtanding they were a charge on the H 256 
ä t the heir was in by deſcent; for the tenure is not 4 
Caſes cited were Sal. 242. Hob, 30. Dy. 124. 4 


* . 
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L. 1 . Mo, 644 Cro. Elia. 833. 91 1 Pall, . = > 
6. J. Lute. 797. Cra. Car. 161. 2 Mod. 286. Ld. 

un. 728. And the ſtatute of King illiam only charges other 
dite la OY ns ares 4 ITY 5 pb 
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(1) Vide ante 490. Smith v. Chanc. Rep, 136. ne, Lord Hands 
rirzs, note (2) and Martin v. Wuicke held, that though lands ſo EIA 
rachan, ante 1179. Vide Free- deviſed deſcended to the heir, yet- + HO 


v. Dedire, 1 P. Vn. 430. that they were equitable aſſets fo _ we 
lokett v. Penſon, 2 A. 290. as to entitle fimple contract cre- 1 
ere lands thus deviſed ſeem to ditors to a diſtribution pari paſſe 5 
ne been confidered as legal aſ. See alſo the opinion of Lord Thur- 

ſo as to give a preference in Jow in Batſon v. Lindegreen, 2 Bro. 2 
ment to ſpecialty creditors,  Chanc, Rep. 94. Een et. 
in Hargrave v. Tindal, 1 Bro. 903 9302 eee i 


* 32 
AN. $545 


Guy et ux verſ. Kitchiner"et al, rn] 
N affault and battery, the memorandum was generally of Mi-"Praftice at #8 © 
chaelmas term, and the fact on ſon aſſault proved, was on a fru. et 
wühin the term, vis. 27th of Oeber(1). And a caſe being 2 
ade of this, it was held well enough; for the plaintiff needed. - 

re given no evidence on this plea, unleſs to aggravate da- [+ © > 
ges; and the court will not nonſuit him, becauſe it is amend- 1 

e by a new bill. wah | . 1 


8 


i) This term was further abridged by 2 Geo, 2. c. . 
nence 3d November. ' ged 4 5 5 | , » . 


"Hookin ver Quilter. 


HERE were three counts in the declaration as executrix „ 
| and the fourth was for the uſe and occupation of the plain ts 5 
houſe. Judgment by default in C. B. and reverſed on er- REIT R.. 
For per curiam, There being no verdict, we can preſume * C. ry 3 8 
ung, but that the fourth count is, as it appears, in her own large. 2 
e be joined with the others; and the damage 

e (1). 0 | ; | 


Os 


3 


— 


Y Vide Jones v. Wilſon, 11 dif. Ball. L. V. P. 138. Lr 
256. Petric v. Hamay, 3 C. I. contra, Deniſin J. pro. 1 
ep. 659. and that this Ai of 

L dave been helped by ver- 


— ven Tae ar Oe, 
| n en 


888 wet Mari we Obaimtry. 


ö i 


What not a note of court i held on error from C. B, Wat 7 a vals to äche 
co 


| withia the ſta- up horſes and a wharf, and pay money at 4 particular day, Will; b. 
de, odd not be counted on as a note * the 2 and there: a 
* 5 = Fry: the ANON: ( — 8 


e Stevens ⸗ 


| 8 F was held, that the ſtatute of nine tnay be replied tos 
=; plea of a ſet=off (1). 
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(1) Bull. L. N. P. 180. 8. P. ee under a notice of ſet · ol 


31, and that 1 be n in evi- it may be objected to. ib. ay 
C being 
. 1 25 plaint 
| Tulton * Wrage here 


5 ae Tue court gave leave to withdraw the general ifſue, in ordef 

| to bring money into court, and replead it; within the rea- 
ſon of Blockbourn v. Mat! tthias, e 1267.) not delaying the 
* 6 ED 


- = 
—_— — Mons ** N — - 1 — 
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(1) Money way 1 paid into purpoſe. "hs Bulle in Grife 
court aſter plea pleaded by ob- chi v. ia gs 1 Tom Rep. 71 
taining a Judge's order for thet 


5 


of AN information was filed in the crown-office on 8 Gm. l. 
4s we A c. 19. which. in caſes of the game gives the penalty be- 


o * tween the informer and the poor And the court held, und 
4 | the crown having no intereſt, the defendant could not have dd Ly 
* benefit of the act of grace, fo as to ſtaj proceedings on pie 

ol coſts. Io; 


hy (1). 


— 


* * Trinity Teim 21 Geo, 2. 


OTH were weithes 1 debt dum ſola : and the court Baron and fee. 
B diſcharged her, and ſaid the huſband muſt lie till he puts | 
in bail for both, Z Lev. 51. 216. and 1 1 Vent. 49. denied to be 


8 — 


e v, Auges u, wr. caſes cited in Jin, y. Miller, aut 
2 Black. 720. f. P. * w the 116% 
Oates 8 Shepherd. 


02 


HE term in ejectment being near expiring, it was +a — 
ed, without any conſent, from five years to ten years (1). 


- 
—__ 


—— 9— 


(1) Vide Dee v. . 4 
Bur. 2447. where the demiſe 
being laid prior to the entry by 
plaintiff ro ayoid a fine, it was 
ahered to a time ſubſequent. 
Bu: there the ſtatute of limitations 


n 2 new ejectment. See alſo 
Rue v. Ellis, 2 Black. 994. Ficers 
. Handen, Cowp. 841. 
J. R. amended the declaration by 
nlarging the term after judg- 
dent in Ireland had been affirmed 
here, and the record tranſmitted 
lather, But in the more ancient 
als the court refuſed to enlarge 


und, though it hap 


would otherwiſe have barred him 


Where. 


wort 5 V, T bomas i, N 
Thruftout v. Gray, caſ. temp. Haruw. 


[be E defendant ines impounding cattle damage feaſant, tawounding In 
And on evidence it appeared he put them into the 


— ww. kt 7 * n * 


ab demiſe even where the plain- 


tiff was delayed in his Judgment 
until its expiration, either by an 


injunction out of Chancery at the 


defendant's prayer, or through the 
time taken by the court in deter- 
mining upon the difficuliies of his 
caſe, Anon. Salt. 257. Scrape v. 
Rbodes, Barnes 8. Driver Vs 
Scratton, Barnes —_ Roe v. Doe, 
ex dem. Stephenſon, ib 


165. See allo ſeveral other caſes 


to the ſame purport cited in Noe. 


v. Pilking/on, 4 Bur. 2447s 


In Middleſex, 


pened to be in another county. And on 
2 48. the Chicf ] Juſtice held, it did not make him a treſ- 
aer, qe it lubjeQed him to the penalty in the Katute 


. 186. Ke 
an 208. 


next mother county 
does dot make 

a treſpaſſer. 

Gitb, Law of 


Diftreſs, 4 . 
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bibition at the ſuit of huſband und 
vife does not abate by the death of 
the haſband. - - 1063 
rerture of the defendant after action 
bought cannot abate the plaintiff's 
Lit, | 811 


the firſt four days. 1192 
fidavits are requiſite to a plea in a- 
dacement in the crown-office. 1161 
a that the original was not returned 
mult be verifhed by affidavit, 639 
a of privilege without affidavit ſet 
ade, 738 
GHlatory can not be pleaded after an 
imparlance. | 523, $32 
non for impleading A. in the Admi- 
ralty court, for a matter at land, and 
wreſting the 32d part of a ſhip be- 
beging to him, whereby ſhe was de- 
tained, c. Plea in abatement that 
ldere were other part owners who are 
dot joined, who were injured, as the 
wole hip was thereby detained. 
judgment of reſpond. onſter for the gilt 
of the action is the ſuit in the Admi- 
y. n 1045 
"ner of record pleaded by way of 


"\atory, if of another court, muſt be 
@ pede figilli, 52 


tie writ ſhall not abate unleſs he pleads 
ze degree. 
ot wrong addition muſt give ano- 
der addition of the ſame kind. 816 


* 


556 


1 


Ja OCEEDINGS in information 
of quo warrranto do not abate by 

death of the King. Page 782 

e King's writ of error in quare im- 

uit 2bates by his death. '- 843 


in abatement muſt come in within | 


o 
racer may be ſued by his degree, and 


* 


TT. 
By — 


7 


* 
2 1 , Y x - . _ 

* = * 
. 


One 8 brings treſpaſs without , 


his companion, it muſt be pleaded in 
abatement. Page 829 
That there is another obligor bound in the 
bond, muſt be pleaded in abatement. 


503 


Judgment on demurrer wa plea in 


abatement muſt be, quad re/ponndeat, 
8 uy 532 


see Allen, Name, Joins and leberal. 


Tceccond. 


The giving a note for 5/7. can not bo 


* y 


pleaded in ſatis faction of an ne 
2 


for more money. | 


; + CLE 
A ſeoffment is not pleadable in ſatisſac 


tion of a ſpecialty. „ 
Pleading a ſatisfaction is not ſufficient 
without ſaewing an acceptance, 573 


Account. a 
In account a diſcharge to a common in- 
tent is ſufhcient. 680 


Fitions popular, 


Leave given to compound, on affidavit 3 


of the defendan:'s poverty. 167 
Proceedings ſaid, for the cauſe ariſing 
in another county than where B. &. 
ſits. 4156 
The act 21 Fac. 1. c. 4. for filing aftida- 
vits, does not extend to a ſubſequent 
penal ſlatute. | 
No information lies at the affiſes for non» 
reſidence, . 1193 


. The ſtatute 21 Fac. t. c. 17. does not 
give 8 new juriſdiction to the aftiles, 3 | 


c 1103 
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Where the plaintiff is out of the land, 
proceedings hall ſtay till ſecurity giv- 
en. 2 | 

Plea of a recovery in a former gui tam 
action muſt ſhew the day each bill 
was exhibued. 1169 

A_ corporation cannot ſue as a common 
informer. 1241 

Defendagt cannot plead double in a 

qui tam. , | 1044 

A qui tam information cannot be quaſhed 

on motion. 953 


* 


Action lur caſe, 
For malicious proſecution muſt ſhew how 
it was determined. : 114 
Where the act is lawful, as the fixing a 
ſpout, and the conſequence is injuri- 
- ous; the remedy is by caſe and not 
 rreſpaſs, | | 634 
Actions lies for a malicious proſecution 
of a bad inditment. 691 
Treſpaſs on the caſe is not within the 


+ Rature Mill. 3. that gives coſts to an | 


| * acquitted defendant. 1005 
Lies for knowingly keeping a dog uſed 


to bite, though the damage happened 


by accidental treading on him. 1264 


Aprition. | 


A&dition of late of London merchant good, 
though defendant is commorant at 
Middleſex. | 924 

If this be pleaded the court will fer it 
aſide on motion. 924 


dee Abatement, Name, 


Adjournment. 


Of adjovrnments into parliament prof ter 


#ificultatem. - \*.g © 0 
| Adminiſtratoz. 

Fondamus gratited to commit adminiſtra- 
tion, generally. 552 


Meordiamus lies not for an adminiſtrator 
dane minori tales 


* 


ö 
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892 
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Page 697 
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Dt 5 

The ſpiritual court may revoke an ad. 
miniſtration if granted on wrong (ug. 
reien SS Page 911 

The ſpiritual court may award a con. 
miſſion of appraiſement before granting 
adminiſtration” with the will annexed. 


As to what acts the adminiſtration 2 
relate. | 97 
Though a feme has power to make a 
will, yet the baron ſhall have admini. 
ſtration, : 891 
Where the huſband has departed from 
all intereſt in che wife's fortune he 
ſhall-not have adminiſtration. 


mi 
Though the wife has a ſeparate eflat * 
at her diſpoſal and makes a will, yet preſe 
if there be no aſſent of the huſband he of 
ſhall have adminiſtration. 111380 See £ 

The ſpiritual court may take a bond fo 

a due adminiſtration cum lala 

- annex. | 113 
An adminiſtrator pendente lite about Afid: 
will may bring actions. g1 * 
An adminiſtration may be pleaded pu; * 
darrein continuance to jultify a retainer And 

1109 
Form of declaring againit adminitruo{ 0," 
in B. R, 7 defe 
affid 
Admiralt y. ure 
| How a 
Ship carpenter may ſue in the Admiral Anda, 
for wages. ( 70 ment 
Boarſwain may ſue in the Admiralty f Supple: 
wages. ; Mitte 
Mate who afterwards becomes ma Old 26 
can ſye in the Admiralty only for! bail, 
wages as mate. 1 4 aff 
Where the contract is under ſeal mu laſpe, 
ners cannot ſue in the Admiralty. 9 and } 
The Admiralty juriſdiction for wage with 
may be ſuperſded by agreement. 4 tif to 
One pari-owner may ſue another v3 hundy 


oing to ſea, to give ſecurity wy 

IP. : : 
One part owner may ſue without 
others on the ſtatutes of R. 2. # 
Prohibition to the Admiralty of i 
cinque-ports, to ſtay a ſuit for pilot 


* ſhips not being of the ſociety. "IF v1, 
The malter cannot hypothecate ey a writ 
before the voyage begins Voz 


OG a 


Where a deed comes in by incident, the 
- Admiralty may try whether it be frau- 
dulent. Page 761 
If a ſuit is pending in B. R. againſt one 
in the Admiralty cuſtody, he muſt be 
turned over to the marſhal. _ 936 
WY Sentence of a foreign Admiralty con- 
demning a ſhip as unfit, not to be 
ned in an NIE OIIEONN 
4 | 107 


Idvow(ſon. 


MY Mortgagor ſhall preſent to a living till 
1 forecloſure. | 403 
Advowſon is aſſets. 879 
Preſentation makes and proves the ſeiſin 

of an advowſon. 1011 
dee Quare impedit. 


Iffidavits. 
Afidavits may be read in aggravation, 


where the matter contained in them 
cannot ſubſiſt as a diſtin crime. 441 
Afidavits ſworn before a Judge in /re- 
land read in England. 545 
On a motion to ſubmit to a fine, the 
defendants being returned reſcuers 
afidavits read denying the fact of an 
arreſt, 642 
How affidavits muſt be inticled. 704 
Afidavits requiſite to a plea in gabate- 
ment in the crown-office. 1161 
duppletory oath, in what caſe to be ad- 
mitted, | 
0d affidavits not ſufficient to hold. to 
bail, 1270 
An affidavit that he has good reaſons to 
luſpe& that the fat was done by 4. 
and B. is not a ſufficient compliance 
vith 9 Geo, 1. c. 22. to entitle plain- 
uf to recover in an a gion againſt the 
hundred for r his « Ne 


men, but did not know it.“ 1247 


Age. 
' what caſes the parol ſhall demur on 


a writ of error, 862 
You, II. 


ſhould be that *he ſuſpected them to be 


as 2 - 
on * "3G * 1 
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Agreement made upon good conſiderati- 
on is to be conſidered in equity as per · 
formed. . Page 456 

Specific performance decreed, where the 
party inſiſted toforfeit the penalty. 533 

Tenant for life with power to make a 
jointure, remainder over, covenants 
in conſideration of a marriage portion 
to make one out of certain lands, but 
dies before a compleat execution of 
the power, according to his marriage 

articles; the remainder-man decreed 
to perfect it, 


no equity to have the lands exonerated 
out of the perſonal aſſets of the co- 
venantor. 35096 
The huſband covenanted to take up his 
freedom in Londos but did not: his 
eſtate diſtributed according to the 
cuſtom. 5 Bas. 455 
No carrying a voluntary agree- 
ment no Pre ſettlement oo 


cution. 7 3 
Alien. 


Not to be pleaded to a perſonal action, 
without alleging the plaintiff to be an 


Enemy. 1083 
Almanack. See Sunday, 
Privilege of Ambaſſadors. 797 


Appearance by attorney where it ſhould 
be by guardian, amended, the attor- 
ney having undertaken. ww 

Appearance of infant by attorney, hel 
not amendable after error. 445 

Leave given to file a new bill to amend 


dy. 7 883 
Declaration amended by bill filed, after 


3 ſpecial demurrer and argument. 954 


5 
Held alſo that the remainder-man had 
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Tn an action againſt a returning officer, 
for refuſing a copy of the poll, ſeve- 
ral miſtakes amended. Page 136 

Action for double damages on a falſe 
return amended after error. 1227 

Amendment after. plea iy .abatement. 

: Il 

Intravit for intraverunt in a declaration 
amendable. | 807 

An afſump/it laid to the teſtator, amend- 
ed and made to the executors, after 
iſſue joined. 890 

On plaintiff's amending, defendant may 

& to have an imparlance or coſts. 

3 0 
Amendment of the declaration by —— 
bill filed, after verdict. 1151, 1162 

Entring continuances or other miniſte- 
rial ads amendable after the term at 
common law. 139 


Amendment by adding continuances. 


734 
Defendant's plea amended by the caun- 
ſel's draft. 846 


Replication to a ſpecial plene adminifra- 


vit not amendable after trial and ver- 


dict ſet aſide. 1002 
aiatiff may change the venue by 
amending. 1162, 1202 


Declaration in ejectment held not amend- 
able. 1211 
Ejectment amended by making the verbs 
in the plural. 807 
Declaration in ejetment amended by 
enlarging the term without conſent. 

| 12888 8 1272 
Incertainty of a judgment as to the term 
in ejectment amendable. 682 


Secire facias not amendable, but muſt be 


quaſhed. 401, 1165 
An information amended, 185, 871 
aſter plea in abatement. 
Information not amendable in the venue. 
Seb 11 
Counts in an indictment can * * 
truck out. | 1026 
Plea to /cire facias at the ſuit of the 
crown, amended. | 686 


Plea to informatibn of quo warronto 


- amended. | 976 
Name of a juryman' amenced at the 
© hos op naw 2314 


ö 


— 


Want of a fmiliter not aided or amend. 


able. Page 6 
Writ of inquiry amended by the juds. 
ment. 684 
r of judgment by the ver. 
ict. 73 
Variance in the i privs roll amended 
by the plea roll in indictment for fer. 
gory. 94 
Should recover, for de recover, amended 
after error, 1132. Shall recover, 11 56 
Judgment amended after error, by in. 
ſerting that the Plaintiff ought to 1 
cover. | 1182 


Poflca amended by the Judge's notes 


11 
Special verdict, that a bankrupt . 
and fold great quantities, amended 
to the quantities, on affidavit thi 
they were proved at the trial. 5 
An old judgment by confeſſion is not u 
be amended. 2 120 
What writ of error is not amendablg 
80 
Writ of error amended by ſtriking on 
a plaintiff, $ 
Writ of error amended without cot 
80 
The court ex officio may amend av 
of error. 90 
Writ of error returnable before jud; 
ment given, not amendable. 6c 
A newggoll ordered to be made up, 
former beiug loſt. | $ 


A new writ of inquiry ordered 10 


made, on loſs of the former. 10 


A new poftea ordered, the former bei 


loſt. 120 
The ſeflions can not amend orden 
adding new averments. I1 


After error in the Exchequer-chant 
the amendments muſt be made it 


., * 


a Imends, 
See Treſpals. 
Amercement. 


In miſtrierdid, Wc, is a good ent) 
the amercement of a peer: 


v1 


EN BE . 
| Gan not be diſcharged without appear- 


Where 2 volle preſegni is entered, the 
plaintiff need not be amerced. P. 574 
Mult be by the court, and not by the 


jury. 847 


Anlwer. 


Where a man ſubmits by covenant to 
anſwer, he ſhall not protect himſelf 
by pleading penalties, 168 


Appeal to Seſſtons. 
ppeal may be diſmiſſed for want of 


315 
ppeal muſt be to the next ſeſſions 
after removal, not date of the order. 


831 


| Appeal ot felony. 
quittal on an indictment for murder 


peal. 855 
ppellee convicted on the indictment 
nd pardoned, not bailable. 858 
* (Urit. | 


Appearance. 
ect of ſummons cured by #ppear- 
ace in a conviction before juſtices. 
261 
u infant refuſes to name a guardian 
o appear by, the plaiatiff may do it 


br him, 1076 
t Imendment. 


% 


Ippzentices. 


{ons have an original juriſdiction 
» vicharge apprentices, 143, 704 
urging an apprentice without aſ- 
ing 2 good reaſon in the order, is 


5 bim unkindly is not a ſofficicnt 
in an order of diſcharge. 


* 


| 


the notice appointed by the ſeſſions. 


a foundation to bail upon an ap- 


704 
can not diſcharge for ſickneſs. 


2014 | 
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ance or ſummons of the maſter. 
Page 1013 


Juſtices can not order money to be re- 


turned when they diſcharge him. 69 
Apprentice bound and inrolled in Lon- 
don may be diſcharged by the juſtices 
where his maſter lives. 663 
Apprenticeſhip is diſſolved by death of 
the maſter, . 1266 
Apprentice after his maſter's death turned 
over by his widow with his own con» 
ſent, gains a ſettlement. 111 
Bankruptcy of the maſter does not diſ- 
charge the apprentice, though it may 
be a reaſon for diſcharging him. 582 


| Afignment of apprentice bound oat 


by the juſtices, not to be vacated. by 
the ſeſſions. 48. 
One of the juſtices to allow a binding 
muſt appear to be of the quorum. 


1110 
Money allowed for cloaths is not charge - 
able with the ſtamp duty. 1132 


| Apprentice bound for four years gains 8 


ſettlement. 1066 
Indictment for not receiving an appren-" 

tice muſt ſhew the binding to be ac- 

. cording to the ſtatute. 1268 

Where the apprentice duty is not paid, 

the apprentice gains no ſettlement. 


See Settlement. 9 


Arbitration. 


Rule made upon a witneſs to a ſubmiſ- 
ſion to arbitration, to make affidavit 
of the execution. 1 
The ſtatute 9 V. 3. c. 15. does not ex- 
tend io ſabmiſſions by rule of court. 

c 01 

Executing an award by proceſs of —_ 
tempt is diſcretionary, and the court 
will not do it when there are contra- 

. ditory affidavits as to the due per- 

formance. 69g 
When an award has general words ſat- 
ficient to take in all matters evidence 
cannot be admitted that ſome thing 
was nat taken into conſideration. 647 
„ A de- 


| Ty | 


Ademand as executrixis within a general 
ſubmiſſion of all matters in difference. 

| Page 1144 

Arbitrators award a party to pay coſts, 
the maſter ſhall tax them. 737 
Award that A. ſhall execute a covenant 
to indemnify B. is good. . 993 
In debt on an award a mutual ſubmiſſion 
muſt be ſhewn. 923 
Award to give ſecurity for an annuity, 
not ſaying what ſecurity, uncertain. 
1024 

To ſtay proceedings, not final. ib, 
Award to pay colts to be taxed by one 
not an officer for that purpoſe, is ill. 

| 1025 
Awarding the giving a note is the ſame 
ds awarding payment at a future day. 
1082 

A demand as executrix is within a ge- 
neral ſubmiſſion to an award. 1144 
As award cannot be complained of till 
the ſubmiſſion is made a rule of court. 


1178 
See Attachment. 
5 Atreſt. 


Juſtices' warrant, where he has not power 


to grant one, will not jultify the officer, 


1002 

A battery cannot be juſtified by an arreſt 

only. 1049 
See Bail. 


Articles of the Peace. 


Threats or a fact committed before an 
act of grace, may be a ground for 
them. 473 


See Durety of the Peace. 


Alcts. 


An heir hath lands by hereditary de- 
ſcent, yet he ſhall not be liable for the 
debt ot his anceſtor any fariher than to 
the value of the lands deſcended. 665 

Ad rowſon is aflets. 879 

Where à bond is forſeited in the lite- 
time of the teflator, the penalty 1s 
the legal debt, and on the iilue what 


I N D E X. 
| 


Where money is extorted by dureh 


| another's ule, afump/it * 


is due muſt cover ſo much aſſetz; 
but on a bond where the day of pay- 


ment is not come, the aſſets only can . 
be covered for the ſum in the condi- | 
tion. Page 1028 
Lands deviſed to the heir for payment of fl 2. 
debts are aſſets by deſcent. 1270 y 
See Executoz, Dcire Facias. t 
| On 
Iflignment. See Bankrupt—Debt neil © 
Ing King . Atta 
di 
Iſſumpſit. ca 


To pay for a ſet of fails upon requel 
a ſpecial requeſt need ak laid. 84 

Forbearance is no confideration. whe 
there was no cauſe of action before. 9 

On a ſtock contract the difference hell 
to be money received to the plain 
tiff's uſe, 40 


Where the thing contracted for is nc 22a 
delivered, the money paid for it i 
received to the other's uſe. 4% be m 

A firanger to the conſideration Bound 
maintain no action. 59 for 2 

Where there is a ſpecial agreement, gene 
plaintiff cannot go upon a gene proſe 
indebitatus aſſumpfit, unleſs the g be 2 


ment is fully performed on the pla 
tiff's part. WM 
Where a debt 1s to ariſe upon a cond 
tion ſubſequent, there muſt be 
exad performance, to intitle the pla 
tiff to recover on a general indebita 
aſſumpfit. 6 
No action lies for work done in expt 
tion of a legacy. + 7 
Fees to uſher of black rod 
Maſters of ſhips and owners are ge 
rally liable for repairs, unleſs « 
on a particular undercaking. 


goods, afſumpſit will lie for it 
Ajjumpfit will not lie for a paſt conn 
tion, unleſs it was at the regen 
the pariy. ) 
Where a man has covenanted o 
count for money to be received 


Attachment. 
Granted on the firſt motion for uſing the 
proceſs of the court contemptuouſly. 

| | Page 185 
2 If an attachment goes abſolutely 
ö where contemptuous words are ſworg 
to only by one witneſs, 1068 
On attachment the party is not bound 
to anſwer what may convict him of 
another offence. e 
Attachment for not performing an award, 
diſcharged by bankruptcy and certifi- 
cate. 1152 


Reſcue. 
dee Contempt. 


Ittoznep. 


The different manner of proceeding 
zgainſt attornies in B. R. and C. of 
7 

The manner of inrolling them. 77 
bound by his undertaking to appear 
for an infant, 114 
Ageneral admiſſion of a prochein amy to 
proſecute all ſuits is ſufficient. 304 
The attorney ordered to pay colts, 
where the plaintiff could not be found. 

2 2 

ere the papers are loſt, the attorney 
on the other fide ſhall give a copy. 


He 


| 414 
Replication non eff aitorn” muſt not con- 
clude al pais, ; 532 


u what caſes the court will order an 
utorney to deliver deeds. 547 
Morney ordered by rule to deliver writ- 
ug. 621 
tornies muſt deliver bills before they 
ring an action for them. 
an attorney undertakes to ap- 
ear, the court will oblige him to 
Git at all events. 693 
warrant of attorney is given to 
Acutea deed, it muſt be executed in 
tte name of the principal. 705 
ere there are two executors and one 
wer age, they may ſue, but cannot 


i ſued, by attorney, 784 
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An attorney of C. B. muſt plead his pri- 
vilege in B. R. and cannot be dif- 
charged on common bail. Page 864 

The executrix of an attorney pays vo 
coſts, though a ſixth part of the bill 
is taken off. 1056 

Attorney preſent at putting in an an- 
ſwer, not obliged to give evidence. 

| "12s 

Clerk of the crown-office may have a 

rule for the original client to pay him. 


1126 
See Pzivilege. 
Attozument. | 


Grantee of a reverſion could not main- 
tain covenant without attornment be- 
fore the ſtatute 4 Ann, | 78 

Grantee of a rent before the ſtatute 4 
Ann. cannot diſtrain without attorn» 
ment. 106 


Aberment. 


In F. R. calling the defendant admini- 
ſtrator in the declaration is ſuſſicient, 
without a ſpecial averment. 781 

On a covenant to ſtand ſeiſed for love 
and affection, one named in the deed 
may aver himſelf a relation. 934 

Where a /c#/icet, or ſciens, may amount 
to an averment, 233, 994 


Avowry. 


In avowries commencement of parti. 
cular eſtates muſt be ſhewn, 796 
In avowry for an amercement in a leer, 
the avowant muſt aver that the 
plaintiff was guilty ; a//er in treſpaſs, 
x 


Authozit v. 


An authority in matters relating to pub- 
lie juſtice is joint and ſeveral. 117 


Judita querela. 
The court refuſed: to ſet _afide execu- 


tion on a releaſe” of the teltator, 


Yy3 which 


1446 
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which was controverted and left de- l 
fendant to his audita querela. P. 1198 

Where nichils are returned on a ſcire 
Faciaz, the court will relieve upon 
motion, if the party 3 in rea- 
ſonable time. 1075 
| 
| ward. See + Vebitration, | 


Fs - 
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Bail. 


In what caſes Bail is required, 


H E act requiring affidavit of 101. 

due, in order to hold to bail, 

Joe not ſuperſede the act of 11 Vill. 
3. which requires affidavit of 20 J. in 
the counties palatine. 1102 
Affidavit of a debt as appears by the bond 
"45 not ſufficient. 1157 
Aﬀidavit of belief of a debt is not 
ſuſſicient. 1209, 1226 
As appears by the teſtator' : books, is not 
ſutficient. 1219 
An old afiidavit is not ſufficient to bold 
to bail. 1270 
Deſendant after a non prgſ. held to bail 
in a ſecond action. 439 
Held to bail in debt upon a judgment, 
where he might have pleaded bank - 
ropicy in the firſt action. 477 
No ſpecial bail in adtion on a ſecond | 
judgmenr. 782 
Where the original debt does not re 
quire bail, the addition of coſts will 
not warrant the holdiug to bail on the 
jadgment 975 

To hold to bail in an inferior court the. e 
mult be an afzusvit of the debt. 934 
No ſpecial bail on judgment, after de- 
tendant has been ſupcrieded. 1039 
Special boil required in action by the loſer 
for money lolt at play, 1079 
Special bail may be required in trover 
without a Judge's order. 1192 
On a ſecond writ (pending a firſt) com- 
mon bail ſhall be taken. 1209 
Where a detendant hai been diſcharged 


on perjured bail, * may be he. d to | 


| bail on a ſecond writ before the firſt ;, 
diſcontinued. 2 1216 
Common bail ordered in action on 3 
new note given after the former ac- 
tion ſuperſeded. 1218 
A debtor diſcharged on an inſolvent ad 
makes a new promiſe, be ſhall not be 
held to bail. 1233 
Common bail ordered for money recover. 
ed in a foreign court. 1243 
Putting in bail where not required, dees 
not preclude the court from ordering 
common bail. 1077 


Bail to the Sheriff and Bail TY 
The ſheriff cannot 150 bail on an attach» 


ment. 479 
Sheriffs“ officers ought not to be bail 
900 
If the defendant neglects to put in ba 
the bail bond is forfeited, though the 
plaintifF took no ſtep io quicken bim 
126 
A bail bond to appear to a writ retun 
able out of term is void on the face c 
it. 1% 
If the principal dies between the retur 
of the ca. /a. and of the ſecord {c 
Facias, the bail are liable. 511,71 
Bail bonds need not purſue the words 
the preceſs. 115 


Sunday not computed as one of the fo 


days for puttiog in bail. 782,9 
Upon bonds the bail muſt july 
double what is really due. 92 
The bail to the ſheriff may put in þ 
abore zgaiull the defendant's will.“ 
Bail may ſurrender before a right a1 
is brought although another bad | 
commenced by wrong procels. 5 
Where mere is recovered than thec 
{worn to, the bail are liable only! 
that ſom and the coſts. $ 
The King's debtor may be brough! 
by his bail at the ſuit of a ry 
ty, and ſurrendered, 
Bail of a convict allowed to * 
diſcharge of themſelves. 1 
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r againſt bail is not amend. 
Adle. 


Proctedingi againft Bail. 
Bail bond cannot be aſſigned by the 
under - ſheriff's clerk. Page 60 
Sheriff may aſſign the bail bond cur of 
his county, and the action may be 
brought where the aſſigument is made. 


727 
in action on bail bond the arreſt is not 
traverſable. | 444, 643 
What amounts to the ſhewing a bai 
bond to be taken by the name of —_ 

93 

Matter aſſignable for error by the prin- 
cipal, not afſignable by the bail. 197 
Proceedings againſt bail ſtayed, pending 


hy FI wo we * 


till bail in error is put in. 


when the time for ſurrendering is 

lapſed. 443 

But the bail may have four days after 
afirmance to pay the money. 1270 

I the plaintiff obtains execution on tre 
facias againſt the bail, pending error, 

the court will not ſet it afide. 326 

Jil who have neglected to ſurrender, 
may have execytion ſtaid till after af- 
irmance of the principal nt, 
2 


Where no bail in error is required, the 
bail applying to ſtay proceedings muſt 
undertake for the coſts on the writ of 
error, 857 

bunt facias muſt lie four days in the of- 

ice before the return, as well where a 

ſeire feei is returned as a nichil. 644 

de ſerved at any time before the 

ning of the court upon the return 
lay, ibid. 

d be en days between the ze/e of the firſt, 

and the return of the ſecond ſcire fa- 

ta; are ſufticient, | 1139 


a 


„auff cannot call for a return of the 

/ («. /a. pending error. 1136 
gh! Mie facias on the recognizance cannot 
ate f dir e the ſame day that the party 


tikes default. 1220 
be tage the day of the return of the 
@ ſa, 866 
Nad ad ſatisfaciendum lies againſt bail, 
hour a fieri faciat. 822, 1130 
able colts not a lowed out of the 
Malty of the re.oznifance, $26 


error by the principal, 419. But not 
781. 
Proceedirigs not ſtaid on error brought, 


ö 


Page 116g 
Perſons becoming bail in fititious names, 
ſet in the pillory. 384 


Bail in error. 


No bail required in error on outlawry, 
till reverſal, EE 951 
Special bail required on 8 an 
outlawry, though no affidavit of the 
debt made originally. 1178 
On error of a judgment on a bottomree 
bond, bail required. 476 
On a ſecond writ of error there muſt be 
new bail. 827 
An executor is not obliged to give bail in 
error, but the cdurt may take it, 745 
Bail in error is not required on a bond to 
y for ſuch beer as ſhould be de- 
ivered. "3%" BR 
Upon error in debt upon a bond, the 
bail is to be bound in double the pe- 
nalty recovered ; but by the courſe of 
the court it is ſufficient if they juſtify 
in double what is really due. 821 


The. common recognizance on a w 7 
rari to remove an inditment, does 
not oblige to the payment of coſts. 


116; 

Sickneſs, unleſs cauſed by the ae 
ment, no inducement to bail one com- 
mitted for high treaſon. 

A year's impriſonment without proſe- 
cution indacement to bail in high 
treaſon. | TR - 

Appellee of murder found guilty cannot 
be bailed without conſent, thongh 
the appellant delays the proſecution, 

02 

Acquittal on indictment of had is 
foundation to bail upon appeal, 85 

Appellee convicted on indictment oy 
pardoned, not bailable. 868 

One charged with a murder in Portugal, 
not bailed. 48 


In order to bail, the court will not ex- 
amine whether the offence for which 
he is committed is of the ſame 


Yy4 


kind 
with 
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with others of which he has been ac- 
Auitted. Page 851 
The depoſitions taken before the coro- 
ner, and not the verdict, are to guide 

the court as to the expedience of bail- 

ing for murder. 911, 1242 
Court will not order a wounded perſon 
to be viſited, in order to bail the of- 
fender. 547 
A priſoner poſitively charged with a rob- 
bery, not to be bailed on affidavits of 
innocence. 1138 
'" Information — a juſtice of peace for 
bailing a felon. 1216 
Convict for a libel, being ill, bailed be- 
fore judgment. 9 
Where a ſtatute inflits impriſoament, 
the court on a certiorari returned may 
admit to bail, and after confirmation 

. impriſon for the reſt of the fime. 531 
In an appeal of murder where it is by 
. writ on the civil fide, two bail are only 
required to bail appellee, corpus pro 

cor pore. | 8 5 
But if it comes on the crown ſide by cer- 
tiorari, there muſt be four. ibid. 
here on an indictment for murder the 
priſoner pleads a pardon before con- 
viction, the court will not require bail 
for his appearance to anſwer 


5 Bailiff. 


An act of an agent cannot be affirmed 
© as to part and avoided as to the reſt, 
359 


an ap- 
1203 


A man ſells goods or lays out money | 


wrongfully, the owner may charge 
him as bailiff, or as a wrong-doer, 

at his election. 
| Bailment. 
= Delivery to the uſe of a creditor, veſts 
the property before agreement, if he 


does not dilagree after. 165 
rol gift, without ſome act of de- 


860 


A 

un very, will not alter the property. 955 
1. But alodgers' leaving the key of his room 
| with the miſtreſs of the houſe, held a 
ſufficient delivery to velt the property 

in her by parol gift. 


| 955 
4 On a bare leaving a thing in another's 


cuſtody, the law raiſes a promiſe not 
grolely to neglect or abuſe it. 1099 


——_— 
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A factor cannot pawn. Pa 11 
Bailee for ſafe cuſtody cannot — — * 
Where goods are ſold by a fator at his Whe 
own riſque, the vendee held anſwer- ba 
able to the owner. "1182 
See TWailiff. . A ba! 
| giv 
Wankrupts. due 
Separ 
A farmer who buys and ſells potatoes Joir 
may be a bankrupt. X 13 A joi 
He who has the body in execution can- ner 
not be a petitioning creditor. 653 Futur 
A debt contracted after an act of bank. tin, 
ruptcy is no ground for a commiſios, WY 3ank: 
744 . 
Note of above ſix years ſtanding ground WW The f. 
for commiſſion of bankruptcy. 746 hull 
Aſſignee of a. bond cannot petition for ſepa 
a commiſſion of bankruptcy. 89 Wi D:live 
Note indorſed to a debtor of a bankrupt proj 
after the bankruptcy cannot be ſet of, not 
12:4 e D 
5 | Going out of town to gain the term an 
act of bankruptcy. 809 
„ not admitted to prove his own 
act of bankruptcy. 828 Peadir 
Aſſignee of a commiſſion may declare on eu 
a promiſe to the bankrupt. 697 ſider 
What meddling with the effecls of a but i 
bankrupt is a converſion. 813 on a 
A ſtranger diſpoſes of a bankrupt's mo- 
ney in purchaſes, the aſſignee ſeizes 
part of the purchaſed effects, this af- 
firms the whole tranſaction and 5% U, 505 
cannot maintain trover for the mc wife" 
ney. 859 The hut 
Debt upon contingency not yet ba ious 
pened cannot be claimed. og de ws 
All bonds, c. payable at a future d. | jo 
are within 7 Geo. I. c. 31. 120 in exe 
How far certificate is evidence of bak cot 
ruptcy. | 53 bot al 
The LES of the obligor does v0 oa the 
diſcharge a bond conditioned for 1. reſpaſs 
executor to do an act. $0 ind be 
Bankrupt diſcharged from bills dra i an 
before his bankruptcy, though F" aloe 
teſted and returned after. 90 dulban 
Not diſcharged from a recognizauce ere . 
bail on error where the athrmabce * terer 
Icy for nec 


| 


after che bankruptcy. chun 
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| Huſband not chargeable for goods ſold 


Charged of 4 contempt in not per- 
__— award. Page 1152 
Where the breach of a bond is after a 

bankruptcy the bond is not diſcherged. 

11 


A bankrupt diſcharged from a judgment 


given after his bankruptcy for a debt 

due before. 1196 

Separate creditor may come in under a 

joint commiſſion of bankruptcy. 995 

A joint commiſſion diſcharges each part- 

ner as to his ſeparate debts. 1157 

Future effects of a ſecond bankrupt con- 

tinue his property till ſeized. 1207 

Bankrupt diſcharged for faults in the 

commitment, 880 

The fortune of a wife may be ſettled on 

huſband till he fails, and then to her 
ſeparate ule, 125 | 

| D:livery to the uſe of a creditor veſts the 

property before agreement if he does 


; not diſagree after. 165 
ee Debt to the King. 

Q 

3 Bargain and Dale. 

n 
$ WY Pleading a bargain and ſale without 


ſhewing it to be for a valuable con- 
fidera:i0n will be ill upon demurrer, 
but is cured by verdicꝭ or taking iſſue 
on a collateral fact. 1229 


Baron and Feme, 


My join in an action for rent of the 
wife's land. 229 

The huſband alone may ſue for. mali- 
cious proſecution of the wife per quod 
de was put to expence. 1 
al join in action for the eſcape of one 
in execution for a debt to the wife. 726 

lh action by huſband and wife, defendant 
not allowed to controvert the marriage 


on the 2 iſſue. 480 
reipals for entering the plaintiff's houſe 
ang beating his wife, 61 


u and drink found for the wife not 
allowed in evidence as found for the 
buldand, 127 
ere a wife goes away with an adul- 


ter the huſband cannot be charged 
neceſſaries, ' & 


! 


| 


The huſband not charged for neceſſa- 
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to an adulterous wife. Page 706 
Wife living in a lewd manner while 
with her huſband, elopes, and after- 
wards deſires to be received again, or 
allowed a maintenance, Huſband re- 
fuſes the latter, but ſays ſhe ſhall live 
in his garret, He is not liable for her 
debts. | | 875 0 


ries for the wife at a ſpunging houſe 
when ſhe is committed for an offence, 
| 4 1122 
A huſband who turns away his wife 
without cauſe. and refuſes to provide 
for her, cannot make a particular 
prohibition. 1214 
Wife of one defendant not a witneſs for 
the other on an indictment. 1095 
Wife witi®fs on behalf of defendant to 
prove goods delivered on huſband's ' 
credit, 504 
Declaration of wife evidence againſt her 
huſband in a cauſe for nurſing a child. 


2 
Wife evidence. againſt her buband 0 

indictment for aſſaulting her. 63 
Wife de facto may maintain creſpals 
againſt her huſband. 79 
Wite de facto acquires for her huſband 
during cohabitation. ' 80 
Huſband cannot ſtop the wife's proceed - 
ings in ſpiritual court for defamation. 
576 
Coverture of the defendant after = 
action brought cannot abate the plain» 
tiff*s writ. 811 
In what caſe the huſband ſhall be obliged 
in equity to make a proviſion for his 
wife in conſideration of effects which 
he claims in her right. 239 
Chancery will ordera legacy to a wife to 
be put out for her uſe, where the bill 
is by the executor, 03 
Though the feme has power to make a 
will, yet the baron ſhall bave admi- 
niſtration, 891, 1118. But not where 


he has departed with all intereſtin her 
eſtate, 1111 


Married woman taken in execution not 

diſcharged without appearance of col- 
1167, 123 
A wi 


luſion. 
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charged. Page 1272 
A huſband has not power to confine his 

_ wiſe without cauſe, 478 

A feme covert may be convicted for ſel- 
Mag gas a 1120 
Is-uſum ſuum proprium com verterunt is well 
eęnough in treſpaſs againſt them. 10094 
Huſband may pray ſurety of the peace 

- againſt his wife, 1207 


Bar. See Account, Heir. 
Baſtard. 
In an order of baſtardy made at the ſel. 


ſions a ſummons is preſumed. 475 
A woman with child of a baſtard is re- 


moved, and privately returfis and is 


delivered, the ſettlement of the baſ- 
tard is where ſhe was ſent. 476 
The ſex of the baſtard muſt be ſpecified 
in an order. | 5O3 
Where two juſlices have made an order, 
the ſeſſions have no juriſdiction but 
upon appeal, ibid. 

- Baſtard chargeable only where born. 644 
After deſendant is diſcharged at feflions 
a new order of baflardy cannot be 
made. ; 716 
Order to provide for baſtard till nine 
years old, if it ſhould to long live 

: good. 788 
That the huſband was abſent fix years 
and deſerdant had knowledge of the 

| wife, no good ground for order of baſ- 
tardy. 811 
ä Though the huſband is in England, yet 
it no acceſs can be proved. the iffue 
are baflards. 925 
Where it is found the hufband had no 
na acceſs, there is no preſumption of le- 


gitimacy. 51 


Were acceſs is preſumed, yet evidence 
may be given ot the impoſlibility of 
begetting children. 940 

If no acceſs of the huſband be adjudged, 
the iſſue are baſtards. 1076 

A buitard is within the ſtatute of P. & 
M. againſt taking away young 1 

1 1102 


D A 
A wife arreſted for her debt dum /ola dif- 


þ 


| 


ö 
, 


| 
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What amounts to an acceptance of at 


There muſt be a quorum: in an order of 
baſtardy by borough juſtices, Page 

Two juſtices cannot acquit a man charg 
with a baſtard. 1050 

The pariſh cannot appeal againſt an order 
of baſtardy, though the defendant 


may. ibid. 
A baſtard intended to be born where 
the order ſtates him to be baptized, 


| 1166 
Baſtard of a certificate perſon is ſettled 


where born. 1168 
Battery. 
A battery cannot be juſtified by an ane 
only. | 1049 
See Treſpaſs. 


Sills of exchange and pzomiſlory 
| notes. 


Caſh notes. 


A party receiving a goldſmith's note and 
tendering it the next day according te 
aſage does not bear the loſs. 4 

Cafh notes left and cancelled in order i 
receive the money, and renewed not 
taken upon a ftop, does not thro 

| the jofs upon the taker of the notes 

1, 416, 55 

Within what timea goldſmith's EN 
be demanded. 308, 707, 910, 117 

Note paid away in the afternoon a 
llopped next morning mult be mas 
good. | t2 


Bills f Exchange, 


A bill payable out of a particular is! 

is not a bill of exchange. 4 55 
Pay out of my halt-pay by advance 
good bill. 5 1 


A bill not payable to order, &c. 31 
of exchange. 12 
There may be a partial acceptance © 
bill of exchange. f 


ol exchange. ; 


Accept. 
when 
An acct 
mult 
that 
Accepta 
folate 
I 2&Rio1 
the h 
prove 
Inorſor 
charge 
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Inereſt given from the time of accept · 
ance. Page 649 
A man cannot be ſued here on his ac- 
ceptance of a bill of exchange abroad, 

after he has been diſcharged by the 

laws of that country, 733 
lndorſee induiges the acceptor for 20 
days, the riſque is his own. 792 

Need not aver the acceptance of a bill 

| was in writing. 817 
ne acceptor cannot ſet up forgery of 
the bill. Ns 946 
Adion lies againſt a ſervant upon a bill 
drawn on him and accepted generally, 
though the order is to place it to the 
account of the maſter. 955 
A parol acceptance is ſufficient in action 
zpainft the acceptor. 1000 


when the goods are ſold, good. 1152 
; WJ 4s acceptance * pay at a goldſmith's 
: mult be tendred within the ſame time 
that a note muſt, 1195 
Acceptance to pay as remitted, no ab- 
ſolute acceptance. BE » 17 
l action againſt the acceptor of a bill 
the hand of the drawer need not be 
proved. 648 
Incorſor of bill of exchange. may be 
charged, without reſorting to the 
drawer, 441, 515. Contra in notes, 
| 649, 1087. 
e indorſor may be alleged to be liable 
according to the tenor of the indorſe- 
tent, 478 
| contempt to take out execution both 
wan! the drawer and indorſor. 515 
eme covert cannot indorſe a bill of ex- 
Change 516 
pie order of an indorſee may ſue on a 
gene tal indorſement to him only. 557 
bder of bill mutt tender it before the 
aree days of grace expire. 829 
Wercit on a bill not to be allowed with- 
out a proteſt. 3 2 910 
lere a man has owned his hand to an 
ndorſemeat, he ſhall nor ſet up a de- 
lace of ſorgery by ſimilitude. 1051 
* Gaiming. OR TD 


Premiffory motes. 


% it material in ſetting forth a 
We, | 22 


Acceptance of a bill of exchange to pay 


* 


E 


| Note to pay two months after the ſhip 
is paid off is good. Page 24 


Note to be accountable for money is 
within the ſtatute. - 629 
What a negotiable note. 2 a OO 


Note payable ſo many days aſter mar- 
| riage not a negotiable note. 1151 


| A note payable ſo. many days after the 


death of the drawer's father is good. 
4 . | ; 121 
Nate to deliver horſes, c. and pd 
money, not within the ſtatute. -- 1271 
A note to pay for the debt of another, 
is negotiable. 1:4 +804 
A note alleged to be written by the de- 
fendant, need not be faid to be ligned, 


1 

Fecit notam per quam promifit. ſolvere — 
port a ſigning. 3 
Conſideration of a promiſſory note in- 
quired into. e 
Debt lies not upon a promĩſſory note. 680 
Within what time a note ought to be de- 
manded. | 910 
Where part of a note is received of the 
drawer, the indorſor is not to be re- 
ſorted to for che reſt. + + 

A joint or ſeveral note how to be de« 
clared on. 16, 819 
There muſt be a demand on the drawer 
of a note before _— can be 
charged. | 1087 
Indorſement of note ſtruck —_ 11 
US, : RR 
After judgment- by default a promiſſory 
note ſet out in the declaration need 
not be proved. 1149 
The innocent indorſee of a gaming noe 
can maintain no action againſt the 
drawer. 411565 
Note indorſed to a debtor of a bank- 
rupt after the bankruptcy cannot be 
ſet off. | 1434 
It indorſer pays part of a note, demgnd 
on the drawer is unneceſſary. 1246 
Notes may be indorſed by an adminikra- 
tor. 1260 


| Bond. 

The breach muſt be ſet out,as particu- 
larly as the covenant, 227 
Bond to refund part of a portion ſer aſide. 


240 
Bond 
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If any intereſt was paid upon an old bond 
aſter the day, it muſt be a plea upon 
the ſtatute. . Page 652 


The indorſement of intereſt being paid 


within 20 years ſhall be given in evi- 
dence though under the hand of the 
obligee. 826 
Indoriement made by obligee on an old 
bond after the preſumption had taken 
place, not admitted in evidence. 827 
The ſelvendum in a bond may contain a 
ſufficient deſcription of the obligee. 


945 
Vide Reſignation, Trade. 
„% 
Where a rule may be had to ĩnſpect them. 
1 See Evidence. 
BVBViidges. 


They who are not chargeable to repair 


of common right may diſcharge them 
ſelves upon Not guilty. 180 
The king's bench has concurrent juriſ- 
diction with the ſeſſions about repair- 
ing bridges. ibid. 
Certiorari may be granted where pri- 
vate perſons are charged to repair a 
bridge. goo 


. Bringing money into Court. See 
Tender. 


| Bzokers and ſtockjobbers. 


Bail required in an action for not re- 
transferring ſtock. 497 
What is a good regiſtry of a South Sea 
contract. > $6 


Burglary. 


ing a chamber door, with intent 
to commit a rape, held burglary. 481 
Servants let in a thief, it is burglary in 

both. | 881 


By-laws. 
A by-law conſiſting of ſeveral particu- 
lars may be good in part and void for 
the reſt. 469 


; 


FE x» x 7 


| A piece of tepee well in trover. 


| Where a corporation has a power t 

make ſtatutes they cannot give then. 
ſelves a power to adminiſter an oath; 
\ By-law to oblige a joiner in Fi 
be free of the joiners company good 


By-law to confine brewers to certai 
hours for carrying out drink, good 

| x 108 
Where the charter grants the election i 
the body, a by-law may reſtrain it i 

a ſelet number. zl 
By-law to regulate and reſtrain the co 
porters in London. 
See Cozy0zations. 


HE canons of 603, do not: 
prio vigore bind the laity. 104 
Suppletory oath in what caſe to be 


mitted. | > 
See Ecclellaſtical perſons and jn 
* be la 
A hoyman not anſwerable for goods | 
by the accidental overſetting of — 
hoy. | | 7 
Not liable for contents of package 3 
he is deceived. Foun 
If I ſend my ſervant with the goods , 
carrier 1s not liable. | 


Certaintp. 


Parcella ſegeftrium, involucrorum © 
nium, Anglice, Cc. ſufficient in 
ver. 

Trover de 50 peciis materiæ 
Anglice timber, ſufficient. 
Ejectment lies not for a tenement. 
Trover for a parcel of diamonds 


ficient. K ba þ 
Mcſuagium five tenementum is well en, th 
in treſpaſs. ce. 


|, Levavit vel leveri cauſavit, ill 


- 


I N D 1 . 
Will be 


ment. Page 904 
ls cauſa defamationis five convicii, un- 

certain. 946 
Fxcommunicato capiendo in a cauſe for 
ander or defamation held well. 950 
adgment arreſted for the generality of 
the charge in an information. 999 
teplevin for fourteen ſcimmers and la- 
dles, certain enough. 1015 


Certiozari. 


The juſtices refuſe to grant relief for 
malt burnt, this is not removable by 
certiorari. 391 
here a certiorari is of common right. 


rtiorari to remove an order of two jul- 
tices may be directed to the ſeſſions, 
aod returned by them. 470 
Vahed for variance in naming more 
defendants than are in the record. 

116 
certiorari to remove an inditment 
need not deſcribe whether the offence 
be laid contra formam flatuti. 845 
oremove an indictment for not do- 
ing the ſtatute - work on the bighways. 
849 
tari may be granted where private 
perſons are Charged to repair a bridge. 
d remove an order for producing 


ot þ 


peal, 991 
remove an order before appeal, where 
te ume for appealing is not limited. 


ibid. 

certiorari to Old Bailey without ſpe- 

cal cauſe, 583 

m „ to che Ol Bailey for a de 
— 1049 

wari to Old Bailey on the proſe 


u.'s attorney being under-ſheriff. 
1068 
gunari for defendant to Judges of 
| 1202 


ie, 
wart pro rege lies in caſe of high- 
45 though no affidavit or recogni- 
ce. 1209 


to Les in Lain is a good ver- 


churchwardens' books upon an ap- 
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nted to remove an indict- 
ment from the Old Bailey in particu- 
lar caſes. Page 549, 717 
To remove an indictment for torgery 
denicd, though the defendant had 
been puniſhed for the ſame offence as 

a contempt, LIES 877 
Certiorari relating to the highways taken 
away by 3 & 4 W. & M. though to 
remove orders made on ,a ſubſequent 
law. | 944 
The poor's rate is not to be removed. 
; 932,975 

Coſts are not to be paid where any 
material part of an order is quaſhed. 


| 1887 1198 
A verdict cannot be removed from the 
ſeſſions before judgment. 1228 


Lies to remove an indictment of miſ- 
demeanor from Wales, 704 
No ſecond certiorari to reverſe a judg- 
meat. 765,19 


Challenge. 


A juror withdrawn in order to a view 
may be {worn on the jury afterwards, 


Challenging for want of hundredors, Rag 
trary to the ſpecial jury rule, a con- 
tempt. Phe 

Challenging the array of a' ſpecial jury 
for the ſheriff being intereſted not a 
contempt. | 1000 

One challenged ſworn as a tales-man, 
ill, 640 


- Chancery. 
Authority of the Chancery of Great 


Britain. ns,y i 
Foundation of its juriſdiQion. 150 
Where a man by deed ſubmits to dif- 

cover in equity matters which may be 

penal, he ſhall anſwer, 168 
A ſubſequent title, Which is. both legal 

and equitable, deſtroys a prior equi- 

table title. "pd 
Will provide for payment of a debt, on 

a bill to diſcover aſſets, Ge. 403 
Will grant perpetual injunQion after 

two trials at bar, ff 404 

8 Rule 


593 
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Rule not to relieve againſt forfeiture, 

but where they can fettle a ſatisfac- 
5 tion. 5 ö | | Page 453 
. Where a patron makes an ill ule of a 
dond of reſignation, Chancery will 
grant an injunction, 534 
After probate of a will, equity mav in- 
quire into the fairneſs of a reſiduary 
degqueſt. | | 666 

dee Agreement, Baron and Feme, 
Legacy, Warriage Settlement, 
_  WPoxrgage, &c. 


Church of England. 
Chriflianity part of the law of the land. 
3 834, 1113 
It is a good cuſtom, that perſons admit- 
ted to freedom be obliged to ſwear 
upon the New Teſtament. 1112 
B. R. will not grant an information 
© _ againſt a diſſenter, for refuſing a cor- 


hs 


doubtful 1193 


C hurchwardens. 


© place, recourſe mutt be to the canon, 


to the ſpiritual court. 71 


after their year is expired. 852 
may proceed in it after. ibid. 
Where churchwardens have accounted, 
they. cannot be cited again. 974 
Prohibition to ſettling churchwardens ac- 
counts. 1133 
Of common right the electing church- 
wardens is in the parſon and pariſh- 
ioners. | 1246 
If the pariſh neglect, yet the ordinary 
cannot appoint churchwardens. 52 
Swearing in a churchwarden, a miniſte- 
rial act. 609 
B. R. will not grant a mandamus to hold 
a veliry for chuſing church-wardens., 
686 

The curate may nominate a church-war- 
den for the miniſter. 1245 


L 


r W N 


poration office, whilſt the law is d 


Where a cuſtom of elediog cannot take Al 


2 145 
Pariſh officers of a donative are ſubject- 
Churchwardens cannot commence a ſuik 


But if commenced within the year they \ 


Clerk of the Erown. 
Proceedings on writs of nodanter on the 
crown fide. Page 622 
Clerk of the Peace. 


removal of clerk of the peace the 


evidence need not be ſet out in the 
order, ; 996 


| Coining. 
Having cojning tools indidable. 107 


Colleges. 


POffences againſt the private ſtatutes 0 
a college are not . pardoned by the 20 

- of grace, 
DE he viſitor may puniſh a man for aþ ad 
done by him jointly with others. . 


| Commiſſioners. 


acts done by commiſſioners moſt | 
ſigned during their fitting, 56 


Commitment. 


hat he be kept ſafe and cloſe in 
commitment by the Secretary of Stat 


* 
%. 
\ 
4 


; only by way of direction to the o 
cer. 
Commitment may be without oath. { 
For high treaſon generally is good. #: 
Exceptions to the form of commitmen 
for high treaſon. _ 16 
Warrant of a juſtice committing a 
ſtealer on a conviction 00 
Geo. 1. c. 15. held good, without 
citing that the rule of afiirmance 
delivered tohim. = 
Commitment till he gives ſecurity toe 
ſerve univerſity ſtatutes for lite, ill. 
| The commitment muſt ſpecify whats 
the party is ſent to. 5 
Commitment of a bankrupt for not is! 
diſcloſing his effecis, muſt ſtate 
interrogatories were exhibited for 


| 20 


——_— 


| 


examination, purſuant to 1 Fac. 1. e. 
15 n 
That he cated in his examination 
is too looſe a ſtatement of the ground 
of his commitment. ibid. 
the commitment be till he make a full 


diſcloſure ** or be otherwi/* delivered by | 
lar courſe of law.“ Quere if fatal. ibid. 


4 Common. 

6 

"WM c:nnoner cannot juſlify diſperſing fern 
ahes burnt by a ſtranger, 777 

7 Condition. 


Did ogtion between conditions precedent, 
and concurrent acts. | 459 
lis to transfer ſtock and B. to pay for 
it, the transfer is not a condition pre- 
cedent, - * „5 
ts jakes a condition precedent in a 
caſenant to pay money for ſtock at 
2 day certain, 569 
ere a plea is general quod indemnem 
anſcrva vit, it muſt be ſhewn for cauſe 
that it does not ſay how. 681 
h en action for money covenanted to 
be paid for ſtock, it is no plea for the 
deſendant, that the plaintiff did not 
tender, i 712 
dition to pay on or before ſuch a day, 
_ on payment on the day imma- 
ter 


a entry by a ſtranger without autho- 
ty is good to take advantage of a 
condition, if it be aſſented to after- 
wards. | 1128 
ple condition of a recognizance to ſur- 


formed by a render above, if the 
traſe be removed there. 25 9 
ile to 4, for life, remainder to F. 
u fee, with condition, that if C. in 
lirte months pays to B. 500 J. then 
(. tohave the fee: this condition will 
ſ:kend to the heir of C. 129 


Conſpſracy. 


Pindiment for a conſpirary to ruin 


render in an inferior court, is per- 


IN D E X 5 
all the defendants ated in it and lived 


| 


— 


994 | Vide Warrant. 


the fame family held ſufficient, 


' Page 141 
| May be charged without an overt-act. 


before the other is tried, ibid, 
Oae conſpirator may be convicted after 
the other is dead. 1227 


Coultable.” © EE 


to the proper county, where he does 
not act in execution of his office. 


Inditment lies for not taking the office 

of conſtable. 920 
Conſtable may make a deputy. 943 
The ſeſſions can only appoint conſtables, 


not for a year or till others be choſen. 


| | 1050 
Conſtable may be ſworn in before a 
juſtice of peace. ; 1149 


Action lies againſt a conſtable upon the 


of the commitment. 


7 
Quo <warranto lies for the office of con» 


ſtable. | 1213 
Mandamus to reimburſe conſtables their 
42, 93 


extraordinary expences. 


Contempt. 


convicted on the game act, for ſuing, 
and againſt the town-clerk for grant- 


the penalty diſcharged, for it is only 
a contempt to the inferior juriſdiction 
of the juſlicſe. 567 
Cuftos breviunm of C. B. committed for 
not returning an original on à certio= 
rari, | 63 
Contemptuous words on the delivery of 
an ejetment puniſhable, 567 
Contempt of one court not to be pu- 


proſecutor's trade, evidence that | 


niſhed by another. 567 


N 
| 
| 
| 
| 


| | n 
Judgment may be againſt one defendant 


Action againſt a conſtable not confined - 


7 446 
Seſſions cannot diſcharge conſtables ap- 
pointed at the leet. 6 798 


until the lord ſhall held a court; 


habeas corpus act, for not giving a copy 
167 


Rule for an attachment againſt defendant 


ing a replevin of goods diſtrained for 


Rvare 


4 


- Releaſe of plaintiff in ejetiment, or 
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| ere whether one can be deprived of 


accademical degrees for contemptu- 
dus words ſpoken of the chancellor's 
court, to the officer upon ſervice of 
its proceſs, i Page 564 


aſñigument of his death for error, is 
a contempt. 899 
Challenging the array when a ſpecial 
jury had been ſlruck. 593 

- Challenging the array of a ſpecial jury, 
for the ſheriff being intereſted, not a 

+ "contempt. 1000 
Revoking a ſubmiſſion to an arbitration 
that has been made a rule of court is 
a contempt, „ 
Service of proceſs on a party attending 
the court, a gontempt. 1094 
Eſcape warrant does not lie againſt a 
- priſoner for a mere contempt. 99 
Attachment againſt a ſheriff for grant- 
ing a replevin where it does not lie, 

; 1184 

A perſon ordered to attend, ſhall not 
be examined on oath by the adverſe 
party. 4197 
If the coſts are not paid on bringing 
money into court, the plaintiff muſt 
go on, and cannot have an attach- 
ment. ; 
Contempt in putting in fictitious bail. 
384 

Contempt in a witneſs not to —— a 
ſubfana. 510, 810, 1054 
Voluniary eſcape, not a contempt. 532 
A mandamus is directed to two bailiffs, 
and one of them refuſes to make re- 

- turn; it is a Contempt in both. 808 


See Attachment. 


| | Continuance. 


Whether in B. R. the continuances may 
- be entered de die in diem, or only from 
term to term. 492 
The /cire facias on error muſk be re- 
turnable as the original proceſs was. 


See Imcr.dment, Diſcontinuance. ”" 
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Deſect of ſummons cured b 6 
in a conviction. F e 16 
Conviction preſumed right if the co 
trary does not appear. hol 
Of deer-ſtealing, good without appear 
ance. | 
In ſummary convictions the . 
muſt go to the fact, and not gene 
rally that the defendant is guilty, z1 
In convictions for ſwearing, the oat 
muſt be ſet out. 497, 68 
In convictions the evidence muſt be ſe 
Out. 67, 919, 90 
Conviction good, where only laid, thatth 
evidence was read to the party, 12 
Where juſtices have a power to convi 
on the oath of one witneſs, they ma 
convict on confeſſion. N 
It muſt appear in the con viction that d 
juſtices are of that county where t| 
offence was committed. 26 
If the information in a conviction f 
killing game under 4 & 5 V. Ul. 
23, ſtates defendant to be an infer 
tradeſman, it need not ſtate him to 
a diſſolute perſon. 711.lc need 1 
ſtate that defendant did unlawti 
hunt: 711.—But it is otherwiſe is 
conviction for deer-ſtealing. 712.“ 
it ſer forth that the information 
given to A. being a juſtice, G 
need not ſay aatunc a jultice.” 7 
On the game laws, muſt ſet forth be 
the offender is not qualified. | 
In conviction for keeping an alchos 
not neceſſary to ſhew he was 
puniſhed under the former act. 
In convictions for non-payment of mone 
the ſum muſt be mentioned. 
ConviQtion under turn-pike a for! 
fuſing to account and pay or * 
money received as collector, tis be 
bad in part for not ſpecifying ie 
ag be quaſhed as to the not 00 
ng. 

In Cone there muſt be a jug 
forisfaciat. | 
423 under a proviſo need 0 
taken notice of in a convidion- 
Conviction of forcible entry in de 


| 1 


is ma 
"the pre Needing apt IN ESI 
Wh there is & conviction, the court 
vill not "diſcharge on the warrant of & 
commitment, withaltt having t the con- 
viction de fore them. 794 
Conviction muſt be removed before the 
court will heat a "motion. againſt the 
juſtice. | 915 
centos afirmbd after the "death of | 
the party. 93 37 
clear io remove a bonviion upon 
the hawkers and pedlars aQ. 1 
No replevin of ' goods tak tak en upon 3 a con- 
viction. 1184 
Da condemning 4 best on the acts for 
preſerving the hy ! the owner 
wult be ſummone - 1191 


ere Swearing. 
 Conuſanee of Pleas. / 


at is aer * ae _ 
10 


"ag 
60 


See 


lo relief againſt a roſuntary Anke 
of copyhold. _ 447 
e original of copyhold eſtates 452 
render of a copy hold to the following 
uſes, declared by marriage ſettlement; 
I the ſettler for life, remainder to the firft | 
fu, c. in tail, 
admittance upon it, the act of the te · 


Þ as to affect the right of the ſon.— 
But it ſeems otherwi e if there has been 
done. 45 


wpyholder ex parte materna deviſes 


unce, the lands remain deſcendible 
b he heir on the part of the mother. 

487 
amt for life by a marriage ſertle- 
ven! of a manor is inticled to a ge- 
deral ine from the cuſtomary tenants 


* the death of the laſt admitting 


654 
to be ſet according to the i im pro 14 
nale. 1042 


ine certain way 
feaſap able Une. 
Vil II. 44 


- 4114. * 


40% 


c. if there has been an 


dant for life cannot induce a forfeiture, 
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w his heir, who dies before admit- | 
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dy, 22: Filing an inquiſicion « 
Aber viſum corporis five years after 
death when only the head was to be 


22 


late. 
Puniſhed for ill practice. 
Muſt have leave of the, court, to i 
n new ee e e 
5 rig. 0 
Rule for coroner. to take. up. the body 
on the inquiſition being. quaſh 


tions. i 7... AS 
Where a man of war is infra. corpus” 
cam emen go _ 


Common freemen not within the” = 
poration and teſt acts. 8 
A corporator on a recent proſecution 


within a year. 585 
to abjure the covenant was binding. 
120 

The election of a per may be re- 
ſtrained by a by-law. to a ſelect num - 
ber, though appoined by the charter 
to be out of the whole body. 314 
 Mandamus may be granted to go to an 


fatto. 903 
Annual officers cantinue till hocceff 5a 

Ire choſen. 3 
Where tlie mayor is to be ſworn before 
the laſt mayor, there muſt be his 
; aſſent to the ſwearing” as well as. his 
-preſence, - 994 
Where the preſence of an officer is fe- 
quired yer his conſent is not neceſſary. 


3 


in pleading be called x 


ſembly. 1051 


Z 2 WI 


Coroner ought | to view, "the 85 


. found, ſtaid, 22. * months is too 


Coroner not -obliged tõ teturn 2 | 


2997 


muſt prove receiving the ſacrament - 


How far the act requiring magiſtrates | 


election though ur is a _ de 


' On a ſummons of the members, if one _ 
is omitted, it” is" "hots corporate af. 
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Cuſtoi to ian intails of co ybolds 8 
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5 Pics ſettin 


EAT A 


Tales N are lodged it 2 


à ſelect number, they cannot ſeparate 
3 act, upon ot LE ſummons of 


the whole 1 Page 385 
Name of cor ration may be acquired | 

©by reputatio 614 
Deitch Meg. India company ſue for money 


in "Exglanz, which was borrowed at 
©" Anfierdom, and when it was paya- 


He able 1 in baok there, and have judg- 


"ment. 612 


out "a bad title to an office, 


is a confeſſion of an uſurpation. 394 
Where a charter appoints a particular 


by mode of elefting a mayor, and direQs 
©» that he ſhall take an oath to execute 

the office for a year, and until another 
Hall be choſen, and a ſubſequent charter 
ufter reciting the former manner and 
time of election, and of continuance in 


2 55 under it, and that the corporation 


ad petitioned the crown guateruy, it 
would alter modum et tempus eligend! of 
the mayor, then aboliſhes the former, 
manner of election, and after confirm- | 


ing all their former rights and privi- Full colts for procuring the plaintif to 
carried before a juſt ice 


. leges appoints this election to be in 
a different manner and upon a differ- 
ent day pro uno anno integro tune proxime 
© "ſequen” the right of holding over is 
1 thereby taken away. | 394 
A corporation cannot Toe as a common 
informer. 


0 —_— Quo warranto. 


lee | 


Where executor is plaintiff, and money 
is brought into court, if he recovers 
leſe, he ſhall only loſe bis ſubſequent 

x „ 796 | 
| Where executor muſt declare as executor 
de ſhall pay no. colts. 632 
yy" wy ſhall pay coſts on a writ of 
; exror of. a judgment aſter devaſtavit. 


977 

3 diſcontinues wichout 797 

| 71 

"On n facias againſt an executor, 
5s . jadgmeat for the plaintiff wich. calls; 
« Hauſe as to the colts, and affirmed 
* to the re lidue. 2 288 
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will not intitle him to more colls th 
6 


Full cofls where the iſſue is joined 


| _ extra Tian. 


. inquiry. 


Where tire falle, lu abate: by a Ty 
there ſhall de po coſts... path + 
Aliter whete par ty, moves to quaſh * 
writ before plea. ejec 
Tofant f pays no colts on a bill filed 10 tion 
prochein. am. he p 


Treſpaſs on the caſe 18 not vin 1 
ſtatute of V. 3. that g gives coſis to 
acquitted defendant, 100 
If the plaintiff in prohibition prevail 
in any part of the caſe, he ſhall by 
colts. 106 
No colts upon a writ of nofanter, 106 
In treſpaſs. for putting diſeaſed cattle | 
5 cloſe, full coſts, though * 


In 0 for chaſing cattle fll a 


Where there is a verdi& for 2 
dant upon a juſtification, a verd 
againff him upon the Not 287 þ 

. not intitle to full coſts. 

A charge of beating the plaintiff's 1 


damages. 


Full coſts not to be given 55 
down hedges, without an er, 


Full coſts not to be given for * 
the plaintiff out of poſſeſſion, ( 


| Certificate granted on 43 Ez. 3; 

_ coſts, 

Suggeſtion for treble coſts. 

Action againſt a conſlable for detai 

without wWarfant, and he acquities 
evidence of panes conſent; 


double coſts, in eq 
Coits de increments are to be doubt! Bortuar 
well as thoſe given by the jur. Kenda. 
Double coſls ordered by rule. gon 


Coſts of a Mo trial given opt 
nonſuit. 
Coſts given ſor dot executing 2 


37 
Calls given on diſcharging 4 ruſe 
quo warranto. 


Coſls on the ſtatute for the coort el 
ſcience ſhall include the colts 0! 


luggektion, +. 


ali of damages dhe coſts given, 
by the jure amen Page 


ejement the plant has his _ 
tion to pay coſts. ups > which defendan 


he pleaſes. | 516 
1 on quaſhing writs of error . to 
de given i in all caſes 606 


be given on quaſhing an . 
ror, though coſts were Kot. recover- 
able 3 in the action. 262 
b in error, where none in the origi- 
wal | 1] - - 14084 | 
ſhere a jadgment * 4 | defendant is 
reverſed, the plaintiff ſhall only have 
fach coſts as ſhould have been given 
tim in the court below). 617 
aitable ots not allowed ont of the 
penalty of the recogniſance of bail, 


bringing in principal and \intereſt 
n the act for amendment of the 


by an executor are ods allowed. 
;caanot be ſet & cots. 1203 


again 
ner not obliged to give ſecurity for 
2 


cls for not going on to _— 33 
a proſecutor is liable to pay colts 
for not going on to trial, i de- 


koadant dies, his executor ſhall not 
ue them. 874 
de court will oblige. a proſecutor in 
me caſes to pay coſts on quaſhiog an 
nditment. 94 
on removals of indictments are 
Mt required on the common re 
lance, 5 
| in equity praying relief, as to a 
nortuary diſmiſſed with coſts though 
Gfendant had not demarred to it, 
zone into proof, as to the right. 


| 715 
Cottages. 

| — to macket towns, not 

„„ 1e 


AN 5 1 R 


826 


hu, coſts on a writ of error brought | 


1072 | 


tors of informations ſhall pay | 


6 


; 
40 


— os — 


| 


amol 5 


fo Gude tue —— 4 * 
dot a title, guod © cum mis... is 5 


2 
the breach may be generally, 1 * 
that he did dl y 

To fave harmleſs againſt a 4 

claim, extends to tortious acts, 400 

Fer makes a condition precedent in a 
covenant to pay money for ftock at 


1 


: 
- — 
. * 2 
en * 


In a covenant. to pay or cauſe to 


a day certain. 569 
Covenant to 1 ſtock and pay for 
the ſame, a is tequiſite on the 
part of the vendor. 6 

In an action for money | covetanted | 

| be paid fot ſtock, it is 10 ple 
the defendant, that the 8 Gd 

| © not tender, 714 
Where there is a covenant” to pay rent, 


an action lies though the leflee has 
no enjoyment by the "default of the 


leſſor. Ro 


| Debt lies os a covenit in'adevd, 40 
ng” 


N 


A5 Counts, 1 6 
The King may annex lands (0 a county 


| 
ö 
| . 

Separation of be ESO IS 


| from the county. 1 669 
5. K. will expeRt a retwm of © lions 
Durham, 44 23 0009 


2 


B. * will not adjourn © EEE 
into the Exchequer chamber, where 


the 1 equally divided. 333 
Curia no/fro means the King! ” 
Bench. 302 


Warrant for treaſon” executed in court. 


See Eccleſtaſtical Perlons and = 
1 Foreign courts, Iafecioz 


f 


* 


þ 


222 


3 


—— — Yr ct Sg 40 bake Ap 4 
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i: e eee — 4 


Whew a condempation in the Exche 


4 Pe 
e 
1 r 
9 


F on a iraverſe to a teturn of à mdula- 


f 7 Cuſtoms, 1 
Officer of cuſtoins "Able i in treſpaſs for 


auſe Page, 
Prins that are not imported by way of 
merchandiſe pay, no duty. 3! 


bee e "oth 


11771. Fe 


Ts 


n 


9 * 
101 * $3 G 1 
. ir! Se: 
2 7 
HERE. ono n con ſeſ 
a treſpaſs, the damages. gore 
e ſeverectc. 22 


. 4: 
te there were rer defendants in 


; 


tion. 79 
dam pot be given ies a- 
» GE" tit Naa de Na 


910 

Jatire damages d wendd, fevered by | 

the court. 10 4 
Though «defendants who plead 'to 

© re acquitted, yet damages may bs 
aſſeſſed apainit defnaltere. 1108, 1422 
Hei of one tenant tea writ of dewer 

joins with the other in error, the 

ſubſequent , es cannot be given 

againlt the ſurvivor only. 971 


ut there is a verdict for plaintiff and 
damages are omitted to be giver, no 
Judgment can be entered tor 22. 

10 

No, waiyer-of them, by plaintiff, can 
this right, 1052 
Neither Can it be ſupplied by a writ of 
: wry. 5 1052 
Pr He damages on error in dower 


„malt be aſcertsiged by writ of ay 


ry. 972 
WI i inquiry awarded for. a deteg- 


(paſs. gud. they, pleaded. Webs | 
#4), ap evered. | 
ered in an aftion for maliious piole- | 


r — — 


- ee ee 
21 


1 DEK. 
net 


——— — 


1 


4 


f 


1 days countermand in à count 


| Four days (one excluſive) before 


on quare 4oapedit the patron ſhy 
- xecover the intereſt of the half yeu 
value in damages, Page gz 


The greateſt value”, preſumed  againt WY 
wrong-doer. * .. 1 0 
The plaintiff cannot enter a remit id 
- another term. To 
Wric of inquiry rabid for for too 0 
damages. 4% 1 1:8 #* 
e022 297.508 2906-2572 
[2 Days and times. | 
'Vifeen days with the re and 
eee 4 
| Sunday not to be computed one of T 
tour days for bail. 78,9 


cauſe muſt- exclude the Gay of gi 


it. ez 
— notice in a town a ' b 
two days and in a country cauſe d. 
days before the aſſiſes, ſhall fave f had 


ſor not going on to trial. 


bond can be aſſigned. q 
are ban] 

firſt day in full term. d. ta 
In afſwmpft the day is not ee dor 

the plaintiff may allege a differeat oy _** * 


in his rephcation. 

Where the iſſue lies on the defeod 
the plaintiff ſhall recover though 
cauſe of ation accrued alter 

- "memorandum. | 

| The term in Which bail is put ing 
one of the two terms which the 
tiff has to declare in. | 


Change-atley computation is to be t 4 
by calendar months. | 

| 5 at bj 
Debt. „ b 


Where money is lent on a pled 
borrower 1s liable, unleſs there 5 
agreement to the contrary» 

Though a bond is taken for 21 
contract debt, yet if it is afif! 

act of bankruptcy the fiwple coe 
1 not extinguiſhed. 
Dedt lies on à covenant in 4 


44 © 2 . 


20: 1 lies not on promiſſory note. 


ar IG 2 60 
A. bond ſaid, on paymest of prin- | 
it cipal, intereſt and colts, without re- | 
; garding thb- colly of nenn. 


699 
| fet off reducing the damaud under 
45 5. does not ae the juriſdiction. 

| 1191 i 
utute of limitations replied to a ſot off. 


te indorſed to a debtor of a bank - 
npt after the bankruptey * be 
ſet off. 


payment, the receiver may apply it, 
dot he muſt not apply it to an un- 
certain demand, as to a debt from a 
tellator. 1194 


y be despite rent by deed where 
the deed was made, or where the 
uad lies. N | "me 


Debt to the W 


d. tax money in the hands of hs col- | 


— — — 


lere therefore the colleQgr commirs an | | 
a of bankruptcy oh the 7th, and his 
goods are ſeized, under 'a warrant - | 
tic commiſſioners for land-tax mone 

the Sth.— A commiſfon iſſues the 
17th, the aſſignment is made the 1 * 
Ind the s are fold under the War- 
nut the 22d, the afipnees can not | 
bring trover to recover ls oods, not 
ing paid or tendered 4 money 
* which they were a pledge in the 
damifſioners* hands, t this war- 
at binds the goods, not from the 
ue, but from the time of ſeizure. . 


t ig 


: ' . 78 
4 ut can not beat tefte hefore Jr. | | 's 


i one cqunty ſeſtons bas jw 
wee an in ſolyent debtor's caſe, he 
gt remove and bear his caſe in 


1271 


| 
1234 
ſhere the payer does not apply bis 


lefor is a debt to the King. 978 | 


1 | 


T county. 1116 
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In 1 the 5 is not TY 
| gn plaintiff may allege a different 1925 
in his replication. 


The recital of the e | 


in the count. 1023 


Common bail 4 by plaiatiff will nor | 


warrant any ot! ** delivering 
declaration by Sa 4 28 
The court will not . 5 
of 3 * 7 


\ 
” . 1 s 4 


ſudentura alta inter 4. & B. imports a 

ſealing by both. Fiz 

Altering a deed, by a. ſtranger in an im- 

7 material par does not make it _ 
11 

abu attorney maſt execute « depd in the 

name of his principal. 705 


Per ſcriptum Fr * 1. does not 


import a d 


See Pzofert. CO WINS 


The deferipridhd of A place where a 
bade been Woo in 3 u MN. 


"mg 


A 
5 


c. 10, does not | refer" to the würds 
ech, chaſe, We S x7 - 4149 5 
Sce Conbiſtions. 
Default. 


No ſoggeſtion can be made on the rell 


by a deſcendant after default at #i# 


Prins. - 46 


e judgment to go by defaulr i is 
miſſion" of che conta declare 


See 1 4 
: M42 wed 


Want of attornment need. not be et 


6186 


forth as cauſe of demurre 112 


A flight 3 N * a ſpecial 
 domurrer, ' 612: 


IP > Wer Pes 


8 
—ͤ—ñ——lW t. — 4 — — 


| 7 9G | 


In covenant by an aſſig 


** 
Murs. 
4 * 
| . 


Sontra in caſe of a/promiſſory note. 22 
Departure in an immateral point muſt be 


Infancy pleaded, and exoneravit rejoined, 


dee Execytoz- 


ſhewing how, the fault muſt be ſpeci- 
ally ſhewn. 2 | 
An immaterial traverſe muſt be ſthewn 
for cauſe of demurrer. 694 
nee of leſſors for 
rent reſerved by indenture, if leſſee 
_ Pleads a ſpecial nil bqbuit in tenementis, 
plaiatiff may take advantage of it upon 
© "a general demurrer, and need not re- 
ply to it. 6 ; 817 
Facts ill pleaded are not admitted by a 
demurrer.. N 842 
Defendant muſt ſearch for a concilium, 
for the plaintiff is not obliged to ſerve 
him with the rule where the defendant 
{ | bats 


8 Deodand. 
Os Not guilty, the defendant can not 
give evidence of taking the goods as a 
deodanjc. 561 


In indeb. aſſumpſu the day is not material, 


and the alleging another day in the 
replication is no departure. 21 


S uf 
o 


- ſhewn for cauſe of demurrer. 22 


The principal and not the deputy is in- 
© titled to fees new created after the 
-+ depuration. 1027 


Mandamus will not lie for one. 893 


| Deſcent. | 
When a man ſhall be ſaid to come to 
lands by. 
+  - Devaſtabie.' 


fa devaftavit be returned, there needs | 
no allegation of a con verſion. 


275. 277 


449 | 


: ' 


Plea qued indemnm ſervavit, without | 


| 


is a departure. 422 | 
\ W. it 
Conſtable may make a deputy, 943 


2 F be 5: 
Deviſe of copyhold lapſes by death 
deviſee, notwithſtanding the farrende 


P 
A general deviſe to the heir Ie; aha 
Deviſe to A. and B. in truſt for othe 
in tail and in fee, is a deviſe in fee 
the truſtees though there be not t 
words heirs, or for ever. 79 
Deviſe to A. for life, then in truſt & 
teſtator's ſiſters L. and E. equally b 
tween them during their natural live 
without committing waſte, with pre 
viſo that whatever part of 5001. th 
may pay, his wife ſhall be reimburſe 
them by getting coal out of the pre 
miſes and if either of his fiſte 
** ſhould happen to die, leaving iſſo 
or iſſues of her or their bodies la 
* fully begotten, then in tiuſt, { 
ſuch iſſue or iſſues of the mothe 
e ſhare, or elſe in truſt for the ſu 
% yivor or ſurvivors of them and the 
* reſpedive iſſue or ifſugs ; and if 
*« ſhould happen that both the file 
„ ſhould die withopt iſſue, and the 
«« iſſue or iſſues ſo die without iſ 
*« or iflues, then deviſe over int 
«« fc, The fiſters take an eſtate f 
*« life only with contingent remai 
«« ders to their children. 71 
A. ſeiſed in fee has two ſons B. and 
both unmarried, and deviſes lauds 
truſtees for 500 years, in truſt, to 
younger childrens? portjons and | 
_ debts, remainder to the firſt and eve 
other ſon of B. in tail, remainder to 
- the ſecond ſon in tail, . 
this is a executory deviſe to! 
firſt ſon 3. ! 
Deviſe to an infant in ventre ſa mot 
a contingent remainder in caſe ſuck 
fant die under. age, and there 
| ſuch infant; the deviſe over {bal 
mediately take place. 
To his daughter and her children 
their heirs (ore child being de 
gives a jointenancy in fee. ! 
To A. in fee, but if be dies dei 
twenty one years or marriage 
out iſſue, to B. If A. artauns 
one years the deviſe over 
he dies unmarried, 


if to M. and her iflue, lapſes b 
2 of deviſee in the life of the 48. 


viſor, WY 8 
"WY Dcviſe to the beirs male of the body of 
. 4. the deviſee ſhall take though not 
. heir general, 1 35 

Riſe of executory deviſes. 130 


Au executory deviſe held good upon a 
contingency to ariſe a year after a life, 

| 133 

If my daughter die before her mother, 
or without heirs, and my wite have an 
heir male, I give him all, Sc. not 
a good deviſe, . 8 427 
Devite to 4. for life, and after to his 
heirs male of his body, and his heirs 
for ever, and for \want of ſuch heir 
male remaiader over, is an eſtate tail 
in A. ITN 729 
What words in a will create an eſtate for 
life or in tail. 802, 849 
To 4. for life, then to truſtees to pre 
ſerve, Oe. then to the heirs of the 


" WES 


} a deviſe of ground rents on leaſes for 
years the reverſion paſſes. 1020 
Croſs remainders by implication muſt 
aiſe from words neceſſarily importin 
them, 969, 99 
To A. for life remainder to B. provided 
that if C. in three months pay to B. 
5001, Sc. this condition will deſcend 
to the heir of C. : | 12g 
Tiough Chancery has not relieved agaiolt 
the heir in caſe of negleCting to per- 
form a conditioa in time, yet they may 
igainſt a deviſee, 135 
A executor is preſumed to take a term 
u executor and not as deviſee, with- | 
out proof of his aſſent. 7 © 
elator has a term and the traſt of the 
inheritance, and deviſes the lands by 


1 


vill not paſs, 619 


Continuance to a general return, inſtead 
of a day certain, is a miſcontinuance 


ud aiced, 947. 
Ua ple degiqs only as to part, it is a, 


1 N D X. 


body of 4; gives an eſtate tail. 1125 


vill not duly executed; the term 


| . | * 
Where there is a legacy to the executor 


L1D 
Where a plea does not go to the whole, 
judgment may be figned at any time 
during the term of the placi/a, P. 303 
In-prohibition the contempt is but form, 
and the jury need not give any verdict 
about it. A 
An avowant can not have a rule to diſ- 

continue. R 

Upon a ſcire facias if defendant demurs 

alleging the declaration to be inſuffict 

ent, a joinder in demurrer alledging 

_ the <orit to be ſufficient, no diſcontinu- 

c Es 1 77 | 
But if it had been otherwiſe, it wou 5 

in, 


„ 
;, k 


See Amendment, 
I 
In treſpaſs defendant juſtifies under a 
diiſtreſs for rent, and ſhews that the 
appraiſers were ſworn before the head- 
borough, though a conſtable was pre- 
ſent, the parties go to iſſue, which is 
found pro def. the verdict ſhall be ſet 
aſide and a writ of inquiry awarded, 
for as the conſtable was preſent the 
headborough had no power to admini- 


ſter the oath, ſo that defendant ſhews 
that the ſale could not be juſtified. 


| 1 877 
The landlord muſt remove the goods at 


five days end, or he is a treſpaſſer, 
| | 888 g 1 
Treſpaſs does not lie for taking an — 
ceſſive diltrefs, it ſhould be caſe. 851 
Where two parcels of land are diſtinttly 
let, there cannot be a joint diftreſs 
for both rents. 1040 
Impounding in another county does not 
make a treſpaſſer. 1272 
See Bents. | 


| Diſtribution. 


4 
\ 


g 1 


- 


for his trouble, the ſurplus ſhall be 
diſtributed, 


di A Ea 
Spiritual court cannot order difribation 
> where there is a legacy tothe execator. - 


| How the eſtate ſhall be diſlribured On 


Unuance; but not if it begins 
to the whole and is an anſwer only 
u to part, 302 


# 


oy there is a wife, a mother and brothers, 


 - /hut no children, e 
224 4 FA | 


? 


sf pariſh. clerk may execute the one, 


I On 2 D — 32 * HOP" art — — PR 


0 1 


7 — * k 


A 5 of the bil b it mult . ; 


- diftributed. ., Page 820 
Borough Erglifb lands ſhall be brought 

ioto hotchpot. 35 

The child of a Geeman of London when 

olf age may in conſidęration of a pre- 

ſent fortune bar herſelf of ber cuſtom- 

ar part 9 
Haſbaod covenanted to ab up bis free- 

dom in TLeadam, but did not; his eſtate 

= — Ciftibmed according to the cuſtom. 


: $53 | 


| Lex not of a tenement. 

Heir of one tenant to a writ of Yower 
Joins with the other 1 in error, the ſub- 
ſequent damages cannot be given 

- againſt the ſurvivor only. 971 
* the whole of the original damages 
ſhould be levied upon him. 972 
Pn damages in error in dower | 
- muſt. be op wing by a writ of in- 


bene 97 
Durefs. 
A deed, De. hap b be avoided by Leeks 
on goods. N 916 
11 #5" 12 nne [4.14750 po} ma | 
os Cones 


H EI R ſupercargoes Lai by 
Weir covenant to anſwer in equity. 


, 169 


| Eccieflaticn eren and Juris 
| dition. 


Separation of the eccleſiaſtical court 1 
the county - 669 
The canons of 1603, do not proprio vi- 
gere bind the 1ai 5 1057 
Pariſh officers of a donative are ſubjett to 
the ſpiritual court. 71 
pad clerk is a ſpiritual officer, and 
may be there deprived, 


296! 


776 


Without licence of the ordinary. 


1 # 5 E Xx. 


| Prohibition to a ſuit for building 
In what caſe the ſuppletory oath 2 | 


| Eje&ment lies not for a tenement. N 
For Alder Carr in Norfolk, 


| AN + £jeAment, till the coſts of the firk 


paid. 
Ne, 'not laid kill payment 
_ "colts ig a_ former ejeatment, pol 


Prohibition to ſult by a clerk of a pariſh * 


vin e an n be 6 
1 | 


©, Jor fees. "F108 


$666 2 ; 142 


Bourds of a church-yard not triablei 


Dota Ay. 1155 not lad in ſpirit 
al court. Pape 755 
9 may be ſued for a legacy ben 


8 the, will, though he doe ( 
not live in that dioceſe. N f 
Spiritual court cannot order diſtribota i lf 
where there is a legacy to the execy t 
tor, $6088 Proc 
Suit may be in the ſpiritual court ſu WY i: 
reſtation, where the ticle made to il The 
in the libel is general, although t ei 
plea put in, is that there is no pre a 
ſcription. T Clu 

i | What not a ſpiritual defamation, gy 
Excommunicato_capieydo in a cauſe i ele 
ander er defamation held well. 9% 2 
Sentence i in a cauſe of marriage, tou cot 
eluſive evidence. 960, Wie, 
No prohibition for ſtrumpet 823. 0 cal 
bawd, 110 ma 
Of the joriſdiction of the ſpiritgal cor for 


as to clandeſtine marriages. 105 
the ſpiritual court. 101 
charity ſchool in a church-yard. 112 


admitted. 


A curate may nominate a cburch- wa 
124 


Bond taken by the ſpiritual court fron 
dminiftrator durante minore efate uit 
the will annexed for a due adminil 
tion, held 2 „ 


"Ejeltment. 


For communia ; pahures > 
For mountain in I, f 
Lies e parte damus. 


For a beaſt gate in Sl. Ic 

No new ejetl ment to be brought gills c0 
paid of the firſt. 

Proceedings Rayed in error und 4 * 
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poceeliogs tata ell notice * 
the lellors live. — I 
Proceedings ſtayed in 4 ſecond e Ge ment, 


Ee. the leſſors not being Hable to the 

former coſts. © . 11 4 
Jofant leſfor hall name a good plain 

to be anſwerable. 694, 932 
Proceedings on ejectment ſaid on bring- 

ing arrears of rent Into court. goo 
The court cannot ſtay proceedings in 

ejedment though the leſſor is dead 

and his title at an end. 1056 


iſigament of his death for error is a 
contempt. N 95 
Where judgment is obtained gien t 
caſual ejector, the party in poſſeſſion 
may controvert the title ia an action 
for the meſne profits, 960 
Court will aot conſolidate declarations in 


lei eectment. * e 49 
10 declaration in ejeAment not amendable. 
11211 


e term in ejeAment enlarged without 
conſent. | 1272 
jetment is a proceſs of the court. 567 
lule that leaving the declaration at the 
houſe ſhall be good ſervice. $75 
Po rule to defend guoad a right to per- 
form divine ſervice. 914 
leave to plead to the juriſdiction given 
in a country cauſe in the ſecond term 
aſter delivery of the declaration being 
the iſſaable one. 1120 
ndlord cannot be made defendant in 
tjelment in the room of tenant in pol. 
lian, upon the ground that he is a 
nuterial witneſs for the former. 6 32 
cannot be a witnels, as being able 
6; the meſne profits, * 

rtliet againſt a tenant's refuſing to 


nent. 830 
landlord made defendant without his 
enznt may bring error and ay exe- 
cution. 1241 


a lands, judgment to recover bis 
a iy the king ular, number is ſuſſi 
835 


Caſual ejector cannot confels Judgment.” * 
31 
Releaſe of the plaintiff in gef fe 


4ppear and make defence in eject- 


Nere there are two demiſes of differ- | 


A demiſe in "ry 


ment. ' P age gos 
Judgment to recover his term though 
on demiſes of different leſſors | he] 
good. 1180 
| Where the plaintiff loſes his poſſeſſion, 
in what caſes. be l have a ne exe- 
cution. 33 
Regular jeg in ejectment ſet aſide, 
no trial being laſt upon putting the 
plaintiff in as good. 1 as he 
would haye been. 975 
The notice to appear mol wy the 
firſt day in full term. 1049 
r in a cellar is keeping the 
poſſeſſion 1064 
There muſt be an actual entry to avoid a 
fine, and the demiſe can not be laid 
on à day before the entry. 1086 
An entry by a ſtranget without authority 
is good to take advantage of à con- 
dition, if it be aſſented to afterwards. 
1128 
Leſſor of plaintiff may pay the colls to 
which of the W he pleaſes. 
3 4 


n 8 d 
xe 


Where ths preſence of an officer 3 is re- 
quired; yet his oP not nece(- 


3 \ 

The righ ht of adjourning a very . 5 

iſh at lar ng, 

a man ſells — 4: or lays out . 
wrongfully, theowner may charge him 
as bailiff, or as a ——_— -doer at his 
election. | 860 

An act of an agent 4 de affirmed 
as to pan, auf avoided: as to the reſt, 


859 


* — 5 * 
Elegit. 8 
, 4% pt of 


Aſter a 1 rerurned as to the lands 
upon an elegit, there may be. a ca- 
iat ad ſatisfaciendum. 326 
here there are no lands the ſheriff need 
. not return an laquilition. 5 874 


2 ” a 
1 8 


- 
4 * 
> l 
* p 
7 
#J » N ; 7 a : 
4 "1 ung BY *E" * Fay, © * . 
n #1 445 £34 et ; | 


There muſt be an actual entry to avoid 
a: fine, and the demiſe cannot be laid 
on a day before the entry. P. 1086 
See Ejeftment, Fozcible entry. - 


. , Equity. | 
A ſubſequent title which is both legal | 
and equitable deſtroys a prior title in 
equity only. _ ? 240 
4-26-64 + 


/ .. 'Err0z.. 

On what judgments Error lies. 
Does not lie on refuſing a prohibition. 
ME: 391, 537 
Error will not lie on the award of a 
peremptory mandamus. 536 
Error lies not on allowing the return of 
a2 mandamus. © 5: oa 
'Error lies on the award to remand where 
the court refuſes to bail. 536 
If the ' plaintiff be nonſuit, and judg- 
ment againſt him ſor coſts, error lies 
in camera ſcaccarii. | 235 
Where the judgment is againſt two, a 
. - Writ of error ad damnum of one only 
will not lie. 60 
Error coram vobis lies not after affirmance 
in the Exchequer Chamber. 690 
Aſter affirmance error coram wobis can - 
not be allowed without leave. 
No writ of error ceram wobis lies after 
_  aftirmance. 975 
Error does not lie in the Exchequer 
Chamber on an award of execution 
only. 1102 


Writs of Error quaſped. 


Wia of error quaſhed'by means of the | 


defendant in error, to be without 
"Fg OD then? 139 
Writ of error quaſhed being by one 
'+ * defenGaut' only pt a judgment againſt 
two. 233 


n . * 


| If a writ of error be quaſbed for ay 


949 


Coſts on quaſhing writs of error are u 
be given in all caſes. Page 606 


other fault than variance, error wan 


wobis lies. | 60 s 
Will rot quot error for being 29 yen W. 
after judgment, 3 „ 
Writ of error quaſhed being returnable i 
be fore judgment. a 1 4G 
Judgment againſt the inhabitants of pa t 
of three pariſhes, and a writ of error Fire 
of a judgment againſt the inhabi ct 
tants of the three pariſhes, quaſbed On 
, 1116 at 
Where a writ of error is ſpent. by th on 
laintiffs in error moving in arreſt e No « 
judgment, he ſhall pay coſts on quaſh re 
ing it. g ; 2 Whe 
on 
Amendment of Writs of Briw. " 
Error by two defendants where the Aug, 
were eleven others, the writ is amen pla 
able. | | 6 
Writ of error amended without col me 
Amendment of writ of error by finki * 
out a plaintiff. b 
The court may ex officio amend a v W 
of error. | hm 


| Abatement of Ermer. 


Where error abates by the ad of 
plaintiff in error, W * ; 
10 


|  Superſedeas. 
A writ of error ſuperſedes the taking! 
a capias ad ſatisfaciendum in ord! 


charge the bail. | 3 ne 
Writ of error ſued out before judgn wing 
1 a ſuperſedeas, | | 2jud 
Plaintiff cannot call for the retur | 


that t 
155 ce 
: 
Ky 
ion tt 
UCtior 
Uiere! 


capias ad fatigfaciendum pending 


In ets trans Ireland rules are 
do align errors, otherwiſe #® | 


= 


4 x D . 


Plea to the ſcire facias quare executio now, 
ſet aſide. ; Page 679 
A rule muſt be given on the ſcire facias 
quare executio non before a rule to aſſign 
errors. . 
Where the plaintiff in error pleads to the 
ſeire facias, there ſhall be execution if 
it goes againſt him. 390 
Alignment of errors ſet alide as vexa- 
tious. eee 
Errors aſſigned by attorney againſt 
crown, 8 
On affidavit of the want of a warrant of 
attorney, it may be aſſigaed for error 
on a record from {reland. 545 
No error to be aſſigned contrary to the 
record, * | 684 
Where two join in a writ of error, and 
one will not aflign errors, the court 
will give the other time to ſpmmon 
and ſever. ; 782 
Aſigning for. error the death of the 
plaintiff in ejectment is 2 e 
99 

Error in the act of the court may be ai - 
ligned by the party who has advantage 
by it. 973 
Deſendant in ejectment not allowed to 


X align infancy in himſelf, 33 
"WW Matter affignable for error by the prin- 
cipal, not aſſignable by the bail. 197 


Matter omitted to be pleaded not aſ- 
hignable. ib, 
h niſericordia, Ec. in actions againſt 

Peers is not error. 225 
ſadyment on indictment reverſed for 
errors in the award of the wenire. $09 
Entry of capiatur, where there ſhould be 
v0 eapiatur nor m:ſericordia, aided by 
verdict, Wan mand, a, © + 
Appearance of infant by attorney not 
amendable. © 445 
Lezring out ſuper ſe aſſumpfit is ill on 

i judgment by default. Nr 
dere error js Livoyhe on a judgment 
that the parol ſhall demur, the non- 
ze cannot be pleaded again. 861 
de jury on an indictment muſt appear 
io be ſworn in the county. 901 
woa tried in a court of inferior juriſ- 
tion before a mayor who was not 
relied, the judgment being given 


the 


3 of 
- * 


— 


% 


by a ſubſequent one, who was reverſed 
in B. R. on that account. Page 639 
Error in a final judgment may be aſſigu- 
ed by the party who is benefited by it. 

| 3 71 
"Unleſs what appears upon the 8.4 
warrants a venire de novo it would be 
error to grant it, 1 
See Hundays. 
Proceſs in Error. j 
The /cire facias in error muſt be returua- 

ble as the original proceſs was. 69 
How the entry ſhall be where a esd 
of errors is found, _T. 683 
The court will take no notice of the re- 
cital of a writ in a declaration, but will 
require the writ itſelf to be produced. 

| | 22 

Return of a certiorari that no writ cui. 
tatis London is found, allowed. 309 
The court may award a certiorari before 
errors aſſigned. | 
In nullo e erratum a proper plea to an 
error not aſſignable. | 685 
No ſecond certiorari to reverſe a judg- 
ment. | 765,819 
If there be a warrant of attorney anx 
time pendente lite it is ſufficient 897, 
| | 3526 
Errors are not verified by a certiorari tefle 
' before the writ of error. 819 
A certiorari lies to affirm a judgment after 


8 > 


in nullo eft er atum. go7 
The recital of the writ may aid a defect 
in the count. 2-105 2602 "SHOUT 


Judgment reverſed on motion without 
putting it in the paper where the de- 
fendant in error made default to a 


feire fect, 1210 
Judgment reverſed upon motion. 127 
Oa a releaſe of errors pleaded, judgment 

quod querens nil capiat. _ . 
| Judgment reverſed without a rule to join 
in error. | 144 
On demurrer to aſſignment of errors the 
judgment is quad affirmetur. 


439 
Where a judgment for a defendant is re- 
verſed, the plaintiff ſhall only ese | 


* 


. 


L . a . 
- 4 * | 
\ > S FX — % 
1 4 Fo 
| SY * 
j — 


71 plaintiff in error. 


mur ²⅛ Ul] Cs, 


, EE n 


bim in the court below. , Page 617 


Where a judgment ĩs diſtinct for damages 


With a confideratum eñ etiam, the ju 
ment may be reverſed in part and 
affirmed pro refiduo. 808, 973 
jon for words and verdict for 10-. 
judgment for it and 13 /. colts it 
mult be reverſed in 01, for this is a 
joint judgment. and where the dama- 
ges in this action are under 407. ſo 
muſt the coſts by 21 Fac, 1. c. 16. 6 6. 
| . 4 54 
Dn reverſal of a judgment in part, the 
court in Freland may be commanded 
to award a writ of inquiry, Sc. 973 
Upon pleading the ſtatute of limitations, 
in error, the judgment is to bar the 
plaintiff of his writ. 1055 
Where an improper judgment is prayed 
in a plea to a writ of error, the proper 
.. judgmept ſhall be given 156. 
Colts in error where none in the original 
i 1084 
On affirming an interlocutory judgment 


of B. R. in Ireland on a writ of error 
there, the record mult be remanded. 


0 1258 
On ſcire Faria againſt an executor —2 
ment given for the plaintiff with colts, 
. . reverſed as to the coſts and affirmed as 
to the reſidue. N 188 
Ja error from C. B. into B. R. if the 
judges are equally divided, judgment 
may be affirmed by conſent of the 

2 vt 64 


Bail in Error. | 


On. error in ackion /ur bottomree bond 
© there mult be bail. 47 

There muſt be new bail on a ſecond 
writ of error. 527 


4 


vertal. 


g51 


Bail required on a bond for paying 


if 500“. being the ſum mentioned in 
_ Certain; indenctures. ; 


F « +4 


| | 


No bail in error of an outlawry till re- | 


| 


959 


ba 7 * * * „ 
N „ 
G A 11 « r mM * 


F l 2200 ode eee ut 3150 ; 
ſuch colts as ſhop!d have been given | 


wt aloe. 


| Pleas to Errors aſſigned. 


In aullo off erratum, admits a fact properly 
aſſignable for error; but where it is 
not ſo, then it is a demurrer in Jaw, 
Page 68; 


** Rikeaſe, Se. 


A releaſe of errors may be given in the 
fame deed with the warrant of attor. 
ney, if the judgment relates to a day 

- before the date. 1215 

The court of Exchequer chamber way 

try a releaſe. þ 821 

There is no inſtance of an <1 prey) 


upon a writof error from C. B. to B. N. 
Exchequer Chamber. 38; 
B. R. does not fend the record to the 
or Exchequer Chamter: 837 


Error to reverſe a recovery is barred by 
twenty years, thqugh the title of plais- 
tiff in error. did accrue within that 
time. | 1257 


See Amendment. 


Eſcape. 


Eſcape warrant does not lie againſt s 
priſoner for a mere contempt. 9 
Superſeded becauſe the party was inutled 
daa diſcharge, gol 
An Eſcape is purged. by a return, an 
the eſcape warrant cannot be executed 
afterwards, | 42} 
Attachment not to be granted for 2% 
luntary eſcape. | $31,538 
Recaption muſt be before action my 
7 
Action upon the caſe lies for the eſcp: 
of an outlaw, gol 
Gaoler cannot retake for fees. #9 
In eſcape. of a priſoner removed n 
another court, it is enough t0 
the proceedings in that court. 95 
It muſt appear, that the commitment " 
of record. 115 
Reſcue, by any but common even 
is no excuſe for the eſcape of 2 pf 
ſoner brought out on habeas PP" 
between judgment and . . 


He 


* N 


Haſband aud wife nray join in an action | Cannerrenddepotion eat amine 
of eſcape of one in execution at their | ed fifty years betore, without ſome gc- 
ſuit on proceſs of a court of equity count of his death. Page 920 
oy 18 | An 2 in an altgrney's debt⸗ book read 
ly 84 fol | after his death. 1129 
A Elvin. In queſtion about the 4 of a x7 Fo 
1. tor, the coroner's inque ſt fipdiog 2 
$5 Eſſoin 1 not ou a t _—_ the | lunatick not proper evidenęe. 
plaintiff may go on norwithilanding Corporation books mult appear to 
an irregular non rob 1 10. kept by the proper officer, or 
i e proved to have been regularly 1 5 
ba  Ettoppet.” 1 A ſarvey — * by one of the parties a0 2 
215 A man rey N pay here rent ere — oo ment of overſeers for of 
52 by a former indentare, he is eſtoppe 
121 g ſay no rent was beer 4 al 512 N 2p intent muſt he Bror 
ent e The tenant is not eſtoppe y leſcrip- 1 
. K. tion of lands in the leaſe. OT og Rule * ae ber tocauſe * 
38} Where eſtoppel appears on t e record it P » 3 wk of Rs not 1 | 
the need not be replied, . 5 4 818 verdict, F # 
837 An afignee of a leflor may take advan- i 
d by tage of an gr, nf in covenant for Herald ook As: %; a ni 
* his rent. ibid, A verdict on a voidable trial read. 308 
1 N | Copy of an old letter in the corporation 
l Evidence. cheſt, oot evidence. or 
| IIa an ation for a malicious proſecution 
AR of the commiſſioners for ſtating the an advertiſement put into the Papers, 
debts of the army cor eluſive evidence. | by defendant, of the finding of the in- 
| 481 diciment, may be given in evidence, 
al Sentence of ſpiritual court in a cauſe of | although an information has been 
9 marriage, concluſive evidence. 950, granted for as a libel. 691 
ute 961 [A libel read, on confeſſion of the de- 
401 Aſidavit cf the 1 huſband read in fendant that he was the author, ſmall 
and proof of the marriage. 35 variations excepted. 416 
tue What a witneſs ſwore who is fince dead, | Rule for an attachment on a copy of an 
423 evidence of a pedigree. 162 award, and affidavit that the orjgi- 
2 v0- The declaration of a dying man againſt nal was loſt by rahpery of the goes” 
In his murderers is reduced to writing, 
uot. and no: produced; the ſame decla- | In an action againſt a juſtice he oy 
$73 ration made at another time may be | ſhew the proceedings. a 
ſcape given in evidence. 500 | The indoxſement of genes, being paid 
got a copy of this writing cannot al- within twenty years ſhall be given in 
99 though the original was not figned by evidence, though under the hand of 
the deponent through weakneſs. ib. the obligee. 825 
Record of acquittal on an iodiftment, | Indorſement made by, obligee on an © 
bv evidence in an appeal for murder. bond after the, preſugzpuon had taken 
| places; not admitted. in evidence, B26 


The Court will not make a rule for E. 
ofiicer in whoſe cultady it is to attend 
ofen ſuch an occation, = 856 
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The day-book from _ whence the pariſh 


regiſter is made Up DAL. "oY in a 
queſtion of > 1073 


A juogs 
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Bille of parcels with receipt, proof of 
buying goods beyond ſea. . 
A ſpecial verdict between other parties, 


8 
| Afidavits ſworn before a judge in Jre- 
lau read in England. 545 


_ © mot be admitted to ſhew that any 


tion. 
No parol evidence to explain a depo- 


Original poll · book not ordered to be 


No rule granted to inſpect a corpora- 
Leave given to inſpect 
No acceſs to books of Poſl- Office in 25 ä 
a Rule made for a plaintiff to produce his 


_*_ books, 
No rule to infpet books oa claim of |. 


_ nes. 
- Acceſs 


A judgment of ouſter againſt the ma- 
| 2 before whom 1 defendants 
were ſworn, proper evidence. P. 1109 
Copy of à record may be read at | 
1 for malicious proſecution, though 


not ordered by the court. 1122 


1127 


not received in evidence of a pedi- 


1151 


Parol evidence not admitted to fix the 
cConſtruction of a will. 1261 
Parol evidence may be given of the 
condition of records and the manner 
of keeping them, but not of the 
matter of them. 0 210 
Where an award has general words ſuf- 

ficient to take in all matters, it ſhall 


thing was not taken into conſidera- 
ion. 647 
tion. | 794 
Rule to inſpect the books of the com- 


* miſſioners for ſtating the debts of the 
army. 304 


produced. £ 307 
Fafi-India company not obliged to pro- 
© duce book of letters. 646, 717 


tion's private books. 71 7 
books in whic 

boundaries are entered. 4 
lateral actions. 1005 
1130 
right to hold a leet. 1203 


No inſpeRion of books by a proſecator 
of a miidemeanor. teh 1210 


Books of a corporation may be inſpect- 
end on diſputes between the members, 
to which the corpors tion are no par. 
i mm— 1223 


granted to books of the court 


1 N D E Wu X. 
Wife de fade allowed to give evideics 


Matter laid as a circumſtance need nt 


5 * 53 2 
— 
. . 


"I" 


of the nullity of her marfiage, though 
digamy, in ſopport'of her action. 5. 


What the guardian ſaid admitted u e, 
dence againſt the infant. 540 ity. 
In a trial of a cuſtomary right to a ine, Wh tho 
it was allowed as evidence that other 
tenants had ſubmitted. 659 
Wife owning receipt of 1 „ bo 
evidence againſt the huſband. toy 
Cuſtoms of other manors given in er 
dence to determine the nature of te 
- .nant-right eſtates. | 65 
Cuſtoms in other manors or archde 
conries not evidence.  - 9 
Claiming goods as a deodand not a 


take! 


mitted on the general iſſue. ea! 
A ſmaller ſum in ſatis faction of pn 2 year 
cipal and intereſt allowed in evidena iter 
8 the cc 

The truth of words cannot be given if:nothe 
evidence on Not guilty. aß here ez 
Fraud eannot be gone into on a ge krent 
ral replication of zo HH gt. in the 
A ſhip never heard of is preſumed is conter 
foundered at ſea. 4 \ 


lue, 
extent 
be ante 
Be day 
7m, 


be proved. 7 
See Iſſue General.—Witneſs. 


Exceptions. 


No bill of exceptions lies on ſemn 

Proceedings about fettlements. 10888): var 
| cient ti 
ders, 
fxecurc 
execy 


Ut pron 


Excommunicato capiends. 


Superſeded. | 
Mult ſet forth. the ſpecies of the 


a bill 
Held good from precedents, noi“ 
ſtanding improprieties in 'the neo 
The rules may be allowed toa p il ale 
| ulega 


cn ex communicato capiendo. 
In cauſa difamationis fi ve convicii, ust 
tan. | 
The /ignifcavit mult ſet forth the 
cine cauſe, © — 


here the return is loſt by exceptions | 
taken in B. R. a ſecond writ may be 


i obtained in Chancery. Page 1189 
ih i; good though it ſtates the cauſe to be 
| 5 an appeal and 8 of _ 
| 1189 
„ each the judge is made a party 
ud condemned 1 in cos 1189 


0 . Execution. 3 5 ' 
14 taken out within the ut wy ea 


continued. | 

o capias ad [atisfaciendum may be had 
aber an elegit executed only on pe: 
5 22 
” 1 to be had without ſ/cire facias, 
ere the | plaintiff has been delayed 
u: year by an injundtion. ol 
neter an extent and a partial eviction, 
„ede conuſee can have a re- extent in 
n Wuother county. 461 
ere extents are to be executed in dif. 
ferent counties, they mult. be prayed 
at the ſame time. 462 
contempt to take out two execu- 
tions, where only one ſatisfaction is 
Ive, 515 
extent for the King's debt cannot 
be antedated, but muſt bear fee at 
pe day it iſſues ak. it be out of 


TM, 749 
Exccatoz. 


e warrant of one executor is not ſuf- 
cient to enter judgment againſt the 
ders. 20 
executor is preſumed to take a term 
executor, and not as deviſee, with 

u proof of his aſſent. 70 
a bill to diſcover aſſets, a court of 
Quity will decree payment. 403 
croneous judgment may be plraded. 

407 
&vaſavit be returned, there needs 
alegation of a converfion. 440 
tere is a legacy to che executor 
ir dis trouble, the ſurplus ſhall be 
knbuted. 
* executor mult declare as executor 
ul pay no colts. | 1:19 '082 


568 
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In action by executor of esbeutehb, e 


| 


1 


| 


| 
| 


ö 


[ 


muſt be ſhewn that che firſt executor 
. proved the will, but the ag is 
cured by a verdid. Page 716 


Executor cannot plead judgments to the 


_ feire faciat, which he might have 
pleaded to the action. 


| 743 \. 
Adminiſtrator diſcontinues without coſts. - | 


874 
Where a proſecutor is liable to pay cal 


for not going on to trial, if the d- 2 9 


fendant dies his executor ſhall \ 
have them. 824 
Where a bond is forfeited in the life- 
time of the teſtator, the penalty is 


the legal debt, and on the iſſue what 


is due muſt cover ſo much aſſets; 
but om a bond where the day of pay- 
ment is not come, the aſſets only can 
be covered for the ſum in the condi- 
tion. | 1028 
An adminiſtration may be pleaded puis 
-darrein continuance, to Juttify' a re- 
tainer, 1196 
An executor ſhall pay coſts on a non- 
ſuit in an action for a duty accruing to 
himſelf. | 1106 
A demand as executrix is within a 
general ſubmiſſion to an award. 1144 
If the probate be loſt, executor may 
declare on an exemplification % 0 ; 


Executor may have action againſt — 
ſheriff upon 8 Ann. c. 17; for remove 
ing a tenant's goods in the life-time 
of the teſtator without paying a year's 


rent, 212 
Executor cannot add a count in his. own 


right. : 1271 
| See Diſtribution | 


Exhidits. 


No ioſpecting exhibits before bearing: 
Fo 704 


Fe Expalition of words. 


The writing croſs the face of as bank- 


note is properly called an irdorſe- 
ment. 18 


To pay on ſuch a day next, in a note 
reters to the date. 


| Barra. 7 


354 


e, 
Ha 


; 


ore 


E taken disjunctively alter a Verden. 


4 
beten e or powers at the end" of a 
ſentence refer to all the members of 

_ the ſentence. 965 


* does not 3 import the greater 


art. 1097 
ia de banca fro, ins writ, means the 
Kiog's Be 302 


Indentura 15. inter, Se. ad, ſeal- 


by both parties. 512 
be a. 594 


"> 


Extent. 


An ertent cannot be antedated, but muſt 
bear fe at he day it iffues, though 
out of term, for it iſſues out of the 
equity fide of the exchequer which 
is always open. 749 

If teſted before the day i it iſſues wilt be 


. ſuperſeded 1 motion as irregular. 


| 749 
Are, Whether i it can * taken adyan- 
tage of by plea being an averment __ 

., trary to the record. 85740 


+ Bt 


A commiſſion of bankruptey and ator 0 
- ment. ptior. to the teſte of the extent 
are a good bar to it. | 
| NY Over, — Traverſe. 


| Extinguiment. 


749 


Though a bond 1s * for a ſimple 
contract debt, yet if it is after an ad 
of bankruptcy, the ſimple contract is 

not extioguilhed, 1042 


Julge of a biſhop's court convided of 
extortion for compelling probate of a 
will proved in the prerogative court. 


74 

Ja lices of peace have conufance of it. 

ard t I's 77 78. 
„ [ 


ENS 
Bantry in a policy the Ga * n 


85 Ai _ on 
Faftor candot pawn... Pa 
A Where oods are ſold by a = 
his own riſque, the —_ os not an- 
n to the owner. 1182 


| Falſe ions. 


The falſe tokens muſt be ſpecified in an 
india ment. 7 4.2012 


Fees to the uſher of the N re 
covered: | 

Officer muſt obey a wit 

unpaid. 

Proceſs muſt be obeyed 4 Se i th 

des are not tendered. 1 


{tough : 


The ſtealing a commiſſion to ſett 
boundaries 1s not larceny. 113 
One indifted-as of a felony and foun 
guilty of a miſdemeanour diſcharge 
11; 


| Fine. 


Deviſe to A. and B. for their live 
equally to be divided, and after ihe 
deceaſes to their beit male of the 

bodies, equally to be divided, and 
either of them die without iſſue, i 
to the ſurvivor and his heirs = 
A. and B. make partition, and 
levies a fine and ſuſters a recove!), 
dies without iſſue. The entry ef 
is taken away, and no title accruci 
ſurvivorthip. 

See Becoverp. 

There mult be an actual entry to 
a ſine, and the demiſe | cangat be! 
on a day 1 the er. 1 


Forcible Entry. | 
Where a conviction is quaſhel, 


court muit award reſtitutin. 
1 | 


The juſtices who make the conviction, 


malt ſer the fine. Page 794 
Fozeign attachment. : 
How to be pleaded. 641 


Foꝛeign courts. 


Diſcharge by a foreign juriſdiqtion from 
a bill of exchange drawn there, a 
good defence, 235 

Sentence of a foreign admiralty, con- 


that fact. En 
No ſpecial bail on à recovery in 
reign court, 


1078 
a fo - 


1243 


Fozfeſture. 


orelief againſt a voluntary forfeiture 
of copyhold. 447 
ut there is a difference where the for- 
feiture is intended merely as a ſecurity 
for a duty, there equity will relieve. 


king a leaſe without licence from the 
bid is a forfeiture of the copyhold. 

| 7 
Ker, Whether working a quarry hos 
wiich has been Grit opened in a free- 
bold or topping trees or grubbing up 
dedpes are, | : 


447 
e penalty on the gaming act muſt 
be ſued for after a conviction, 1048 


« Copyhold. _ 


Foxgery. 


ering a writing croſs the face of a 


ak- note, is altering an indoriement 
midin the ſtatute. 


eniog an inſtrument is forging it. 19 
Ny Whoſe deed is forged no witneſs. 
28 


adant was bound to deliver is a for- 
* and puniſhable at common law. 


Vor. II. PA 


* 


s | 


; 7 
zg a receipt for goods which de- 


* F 
; | e 
1 * D. 2% K 


| 


] 


demning a ſhip as inſufficient, not to | 
be read on trial of an iſſue joined on | 


þ 


77 


* 9 


F —- a * 
A 
\ * "x 
7 
| «36 
1 
- / ; 
. * 
4 . 
. 


If the information for it charges, ( that 
A exiftens onerabilis to deliver, Ic. did 
with intent to defraud, forge an in- 
dorſement, Cc. it is ſufficient, for it is 
not neceſſary to ſhew an actual preju- 

dice, a poſſibility is enough. Page 74 

A forgery with intent to charge, is 
within 5 Elia. though of a deed im- 
proper for the-purpole. got 

Publiſhing a falſe affidavit knowingly 
is an offenſe at Common-law. 1144 


Frauds and Statute of Frauds. 
Promiſe of marriage not within the 
ſtatute. _ | : 34 
What writing is neceſſary to bring a cs, 
out of the ſtatute of frauds and per- 
juries, | e 
A letter referring to a verbal promiſe 'is 
| ſufficient to take the caſe out of the 

ſtatute of frauds, 236 
A letter to a third perſon that de dase 
agreed to diſpoſe of His land, does 
not bring the agreement out of the 
ſtatute. Dt 
Contract for goods beſpoke and made, 
not within the ſtatute. 5806 # 
Statute of frauds ' fot pleadabe where 
the agreement is executed % part, 
S Ie 783 
Promiſe to pay the debt of another ig 
conſideration of forbearance is within 
the ſtatute of frauds. $73 
A remainder inferted in a ſettlement by. | 
fraud, ſer aſide in equity. 144 
An aflignee of a leaſe may aſſign over 
and diſcharge himſelf, and it is no 
fraud. 1221 


A 


NY Game. boa #465 
Cie, | 


to deftroy game, ſuflicient, 4 


Inditmeat lies not for killing a bare. © 
3A _ _ Convidiew 


3 
— 


4 
4 


679 


* * * 3 » 2 * 
= * 
. G K 7 
F ; 
. ; * 


- 


bail. 1079 
The penalty on the gaming act muſt be 
ſued for after conviction, 1048 
| Lee Forkeiture. 
5 


A parol gift without ſome act of delivery 


. Meſſenger ſent by the Chancery to keep 


for the child actiberty. | 
d, the plaintiff may 


- © * 
- A428 
ES x, SET 
+ 


1--FE D' 
Caridtion on the game act need not |. 


-aver that the party did unlawfully | 


hunt, Sc. „ Sg Pve 
The bare keeping a gun is no cauſe of 
convidion. 5 1098 


Hound, not within 5 A. c. 14. 1126 
b Gamlog- 


A plea of the ſtatute of gaming muſt 
mention the particular game. 495 
The innocent indorſee of a gaming note 

can maintain no action againſt the | 


drawer, | 1155 
But he may ſue the indor ſor upon his in- 

dorſement. Th. 

Horſe races are within the aQs againſt 
—_— 1159˙ 

A parol loan of money to play with is 

not void. ä 1249 


The loſer of money at play ſues for it 
upon the ſtatute, he ſhall have ſpecial 


* 


General iſſue, See Jlue. 


„ - Gift. 


will not alter the property. 955 
Bat delivery of the key of his rooms by 
a lodger to the wife of the owner of 
the ' houſe, epon his going out of 
town is ſufficient poſſeſſion to ſubſtan- 
tiate a gift of the furniture, &c. con- 

\.. tained therein. ibid. 


Guardian. | | 


- 1 an infant at college. 168 
Os a habeas cos pus the court will not de- 
termine the right of guardianſhip, but 
982 


If av infant refuſes 20 name a guardian 
do it 


* 
© # x... X. 
*% 


On a habeas corpus 


1076 | 
| 


| Gunpowyer. 


Keeping gunpowder in great quantities 
Page 116g 


is a nuſance. 


— ac 


| Habeas Cozpus. 


but to ſee he 
ſtraine, | 
Child brought up by habeas 
livered to guardian. 579 
the court will not 
determine the right of guardianſhip 
but ſet the child at liberty, 902 
A priſoner committed by a ſecretary of 
ſtate, muſt make his prayer the next 
term; and he has no: another ten 
after he is committed by rule of coun 


| 
Offences in Scotland not within the ho 
beas corpus act. 30 
Juſtices of peace in England may con 
mit a perſon offending agaiolt i 
Iriſh law in order to his being ſen 
over. 3 a fl 
One charged with a murder in Port: 
not bailed, ibi 
Attachment granted for not returait! 
without a rule to return, g1 
AQtion lies againſt a conſtable for 11 
delivering a copy of the commitmed 

] 

Priſoner not to be turned over till 
officer is paid his charges. j 
Officer muſt obey a yu though | 
unpaid. 814, 1% 

Error lies on the award to rems 
where the court refuſes to bail. 
That he had delivered the woman to 
huſband, knows not where ſhe 15, 5 

cannot produce her, is a good If! 

to an habeas corpus. 0 


444 
de- 


N a habeas corpus the court vil 
make no order as to the part, 
is under no illegal re. 


7 w Db + x 


| Certiorar?s relating. to bigbways are. 


Hawkers and Pedlars. 
There muſt be a formal conviction on 


their ſtatute, though the act does not 
mention it. Page 127 


Deir. 


An heir hath lands by hereditary de- 
ſcent, yet he ſhall not be liable for 
the debt of his anceſtor any further 
than to the value of the lands de- 
ſcended. 665 

Executor, and not the heir, ſhall have 
hangings, Sc. | 1141 

Tenant in tail by purchaſe with the rever- 
ſion in fee ex parte materna ſuffers a com- 
mon recovery ; the old uſe is gone, and 
it deſcends to his right heir, 1179 

dee Condition, Deviſe. 


| Deralds. 

Clarencieux is part of the name of the 
officer. Ee 350 
Highways. 

Cmmunis rata a proper word. 44 


The termini of a highway not neceſ- 
ſary to be ſet out, in caſe of à nu- 
lance, 44 

On Not guilty to an indictment for not 
repairing, the proſecutor muſt prove 
t an highway, and to lie within the 
pariſh, 181 

A man charged to repair may throw 
it on the pariſh by the general iſſue. 

184 

Ration tenure ſufficient without fie. 


5 187 
Madamus to reimburſ® a ſurveyor of 
lighways, 211 


Order for a rate for the highways mult 


at)udge the ſtatute labour inſuflicient | 


3 315 
bid if it charges the occupiers of land 
only, 315 


Vhere the original of a way is account- 
for, the preſcription ia deſtroyed. 


* 


— 


* A ER \ 
F 


49) Y 


taken away by 3 & 4 N. M. though 
to remove orders made on a ſubſequent 
law. | Page 944 


not part with the property of the 
ſoil. | 2 1004 
Certiorari pro rege lies in caſe of high- 
ways, though no affidavit or recogni-. 
Zance. f 1209 


Houſe of cozzeſtioan. 


The juſtices have power to commit 


882 
Hue and cry. 


The hundred is liable for a robbery on 
a Sunday, where the party was going 
to church. * 406 

What is a good notice within 8 Ceo. 2. 

c. 16. in an action againſt the hundred. 
| 3 n 1170 

The plaintiff muſt make oath whether 
he knows the offenders; and oath 
that he ſuſpects A. and B. is infuſt- 

cient, 1247 


Ld 


— 
*** 


Jeofails. | 


HE ſtatutes of Jeofails extend to 
the civil ſuits of the crown. © 62 
Want of alledging attornment, though 
eided by verdict, not aided by judg» 
ment by default. 79 
Name of plaintiff for defendant in the 
joining iſſue aided. * 581 
L.conſiſtent reference to a record if on 
+ ſpecial demurrer. 2 611 
Want of a fimiliter not aided or amend» 
able. | 641 


muſt be ſhewn that the firſt execus 


is cured by & verdi 4716 
Want of writ of inquiry aided * 
The ſtatutes only de ed wnngrs an 


Judgments by deen, armwonte be 


* g Y 
—_— | 


. THY * — 
* My Fs, 
. — * 1 ap 
f wt hr Fi . 
* . 


Rr 
”% 


By ſetting out a highway the owner does 


idle and diſorderly perſons to hard 
labour, and they ſhall not be bailed. 


In adtion by executor "of executor, it” 


wr proved the will; bur the omiffion - 


helped by ſtatute after a verdi, gue 


ov. 26h TE 9 9 _ 2 
* 3 r n 
1 — 


i 


Want of alleging a preſentation in quare 
- impezit cured by a verdift. Page 1011 
On 16 & 17 Car. 2. an actual amend- 


ment is not requiſite. 313, 4011 
See Amendment, Erroz. | 
— : F ? ? Jews. 
Allowed to be covered when they ſwear. 
| | 821 


Not intitled to freedom, where there is 
cuſtom . to ſwear on the New Tefta- 
ment. | 1112 

De feriptis decipiebant is too general. 8 
The abjuration oath altered for the Ju. 


1114 
Indidtment. 


Nod male et negligenter /e geffit, quaſhed 

for being too general. OI 
De ſcriptis decipiebant is to general. 8 
Calumniatrix et pacis perturbatrix, c. 


too general. : $30 
For ſelling divers quantities of beer is 
too general. - 497 


For obſtruQting a juſtice of peace, mult 
+ ſhew the particular fact. 699 
Intent to defraud, not indiftable. 85 
Judgment arreſted for the generality of 
© the charge in an information. 999 
None but a barretor or ſcold can be in- 
daicted by general words. 1246 
Indictment againſt a ſcold ſhou!d be laid 
ad commune nocumentum. 1247 
Whether «bi bene ſciebant is a ſufficient 
allegation of a ſact and notice. 75 
Sciens in an indidtment is a good aver- 
meat. 
In an indictment for a reſcue, it mult 
appear for what the party was com- 
micted to the houſe of cortection. 1226 
 Tadiament laying a nuſance to be com- 
mitted “ zear the highway, and alſo 
near ſeveral dwelling bouſes, &c.” is 
well enough. 636 
Fabricavit denotes forgery, and evidence 
of altering or erafing will be good. 19 
Ni it armis is implied in a riot. 834 
Levevit wel le uari cauſavit, ill. goo 
1 nt for treſpaſs before juſtices of 
the peace quaſtted for want of nec non 
a diverſas ftlamas, Sc. 


J o 
- 

* . 

2 I 

IJ a and 
1 £ 4 
* 
- 


904 


| 


| 


. *Quaſhed, che caption being ad _ 


Epipbanit 


An indictment found at an adjourned 
ſeſſions muſt ſhew in the capticn when 
the ſeſſions began. Page 865 
For uſing a trade uſed in Great Britain 
(inſtead of England) at the time of the 
ſtatute 5 Elix. quaſhed. Fee 
Will not lie for ſecreting a woman with 
child from the pariſh, ; 612 
Lies not for conſpiring to marry a pariſh 


ae | 
Indictment lies for not taking the 2 d 
of conſtable. 920 
Not taking upon him the office of over- 0 
ſeer of the poor, is indictable. 1146 
Indictment for bringing a baſtard bam B 
at A. into the pariſh of B. with in- 
tent to charge B. quaſhed, for a baſ- K 
tard is chargeable only where * 
Indictment of overſeers for not paying * 
over, not quaſhed, 1268 0 
Indictment for. not receiving an appren- 
tice, muſt ſhew the binding to be sc. 
according to the ſtatute. | 1268 
Indictment for not executing a warrant, 
not quaſhable,, 1211 | 
Cannot join ſeveral in one indidment 
for perjury. IL 921 H. 
Cannot indi& two perſons together for : 
diſtioct offences. Y 623 : 
Indiftment lies not for killing a _ 8 
79 
Lies not againſt a wilfer, for detaining f bf 
part of the corn, 793 Th 
IndiAment for uſury lies not barely for 4 
corrupt agreement. $16 hn 
The court will "oblige a proſecutor it a 
ſome caſes to pay coſts on qualhiog 3 n i 
indictment. | 946 q 
The court cannot ſtrike unneceſſarycour's 6 
out of an indidiment, being the Fug Wh, 
ing of the prand jury. ＋ p 
Bot they ought to be drawn by N : 
clerks in the Crown Office, that! Pay 
court may puniſh them for Ps pa 
If no indiiment is direfted by : f. 1 
a penalty to the king mult be {ut * Decl 
as a debt. | * er 
Damages to a third perſon not ns 1 lofar 


the record, or matter which cop | 
tutes Af offence of itſelf, — 
be conũdeied in ſetting the ine. 1 


1 * 
Attnult on two people cannot be joined 
in the ſame indiament. Page 870 


- 


| Infant. | 
Declares uſes of a fine to be levied at 
full age, he may declare other uſes, 


94 

Neceſſaries for his wife, neceſſaries for 
him. 168 
Covenant of an infant to make a join- 
ture, decreed. . 604 
Bound by promiſe of payment at full 
age. 690 
Where there are two executors, and one 
under age, they may ſue, but cannot 


be ſued, by attorney. 784 
+ But one may ſue by attorney, and the 
0 other by guardian. 784 


Error in B. R. in Ireland to reverſe a 
common recovery ſuffered in C. B. 
tiere; the tenant pleaded that he is in 
by deſcent, is an infant, and prays 
that the parol may demur, he has 
Juigment accordingly there, which is 
afirmed in B. R. here. 861 

He may plead this after an imparlance, 


623 and this plea will be good, although 
nd, it does not ſtate the age of. the infant. 
862 
79 loſant may ſue on a contract of marriage 
193 with a perſon of full age. 93 
The different force of infants? contracts. 


939 
An infant cannot be charged for goods 
delivered to trade with, 


g 3a A 1083 
906 replication of neceſſaries muſt aver 
jun's the goods to be neceſſary for the in- 
6nd- fant, 1101 
10:6 Where an ont was plaintiff and in 
we execution for coſts, the court would 


not diſcharge him on motion. 121 
Pays no coſts in equity £ on a bill filed by 

prochrin amy. 708 
General admiſſion of a webe amy is 

luttcient, 304 


mation of the guardian admitted in 


e againſt the infant. 548 
— e by babeas corpus, 
delivered 2 1 


579 


PEI 3 


t, 


At what age an POR may be vecabebd 
to give evidence. Page 700 

| It an infant defendant will not name 3 
guardian, the court wal appoint one, 
| 1076 


* Anferioz 3 


Cannot grant a new trial. 113, 392 
Have been allowed juriſdiction in caſes 
ſimilar to thoſe where they have ju- 
riſdiction. : 
May ſet aſide proceedings 
larity or ſurpriſe. 392 
May ſet afide a rerdit for nis 
4 
The King's Bench cannot receive a 12 
ſet by an inferior court. 736 
B. R. cannot ſet a fine on a conviction 
by juttices of the peace. 794 - 
The ztems in a ſtated account need not 
be laid infra juriſdictianem. 827 
It is not a . cuſtom, for an inferior 
court to award a ales de circumflanti- 
bus. 841 
The King's Bench will not puniſh by 
attachment a contempt of an inferior 
court. - 3 
Judgment reverſed, becauſe the mayor 
appeared to be intereſted, 639 


Inkozmation. 5 | 
Not granted for perjury in the oath 4 
gainlt ſimony, before conviction of 
tne ſimony. 70 
For a public offence it may be granted 
on the application of a private proſe- 
cutor. 126 
Not to be quaſhed on motion. 185 
Againſt an officer of the African co 
pany for detaining a perſon lifted by 
them. 404 
Not granted for a libel, where the con- 
tents are true. = 
Not amendable in the b., 91 
Informations are local, aud not to be 
proſecuted for facts done at fea. _g18 
Information qui tam not to be quaſhedion 
motion. 953 
Jadgment arreſted ſor the generality or - 


1 


1 the charge in an informitiou,* 


343 


Pa 


* 
2 + 
8 + 1 1 he” 
4 ; 2 
5 * 


. 


Tube ſtatute for coſis on informations ex- | 
'tends to caſes of guo warranto. Page 


| | Teo * 1042 
Informations quaſhed by conſent. 1072 
Not quaſhable on motion. 1103 


ormation granted for taking away a 
young woman from her gyardian and 
marrying her. | r 
No information for not collecting brief 
money. . 1130 

If the defendant: is acquitted againſt 
evidence, yet if there is no certificate 
he ſhall have coſts. b 1131 

Not granted aꝑainſt a juſlice for refuſing 
an informer's oath againſt a wagg 
1181 
No information againſt a diſſenter for 
refuling the office of ſheriff of London. 

| 1193 
B. R. will not grant information for 
uſury, after the ſuit is lapſed to the 
crown. 1234 


See Quo warrants. 


Injunſtion. 


D Perpetual inj unction decreed after two 


trials at bar. 404 


Inns. 


| Innkeepers cannot ſell the gueſt's horſe 
Fo for keeping, except in Lenden. 556 


Inquiry. 


"There muſt be the ſame notice of execut- 
ing a er. eri inquiry as a common 
wit of inquiry. 235, 623 
Set aſide for too ſmall! damages where 
the plaintiff was unprepared. 515, 
_ 425, 1259 
Execution of a writ of inquiry may be 

= adjourn:d after it is entered upon, 


"4 


_.. | 853. 
See Imendment, Damage unda 
WM „il. Ax, 7 mages, D , 


. 
+. 


„ 3 


_ 75 Inquiſition. ' 
erſer of an inquifi ion for the 


nn 


Oner. 


Ae nod. the: nonkientes. mn 
down the moot yy 8 4 os 


Inſurance. 
Barratry in a policy the ſame as fraud. 


| 81 
Where ſalvage falls ſhort of the 3 
it is a total loſs. 1065 
Where the maſter deviates for the bene. 
fit of his owners, it is not barraty, 
though it may be a breach of contract. 

| 11 
Concealing an information of hive 
- avoids a policy, though the loſs does 
not happen by ſuch danger. 1183 
A ſhip never heard of 1s.preſumed to be 
foundered at fea, 1199 
Goods loſt after the owner has taken 
them from the ſhip into a lighter, i 
no charge on the inſurer. 1236 
Inſurer is liable where a ſhip goes back 
to perform quarentine, 1243 
Poliey on any ſhip the plaintiff ſhould ſail 
in from Virginia to London, not trenſ- 
ferred to anotber ſhip that the plais- 
tiff goes on board of in the voyage. 
1245 
An intention to deviate does not dil- 
. Charge the underwriter. E 
On a policy intereſt or no intereſt, a re 
capture after being in an enemy's port 
will not avail che inſurer, 1250 
A ſhip thet ſails with the convoy, tho 
hindered by the weather from taking 
ſailing orders, deparis with cone 
l 
The freight a ſhip would earn | 
part of the damages by her loſs, ut 
leſs part of the goods are on bon 
125 
The mariners force the maſter to recu' 
that is no deviation nor barratry. 17 
A {hip warranted to depart with con 
is inſured during her way to the g 
neral rendezvous, * 


| 


Joint aud ſeveral, 


Where the proceſs is againſt tuo 
joint cauſe. of action, and one 


* | Kit £ ia to bz .onfidercd as a deſen 
v2.5 F + ba . 85 - . | 


Es 


| appears, the other mult be cus, 


£ 


In addion againſt one obligor upon a 
joint bond, the objection muſt be 
pleaded in abatement. Page 503 

Oficer joining in plea with a party who 
is not juſtifiable ſhall fail. 509 

Where the covenant is joint and ſeveral, 
in an action againſt one only, the 


breach may be afligned in the ne- | - 


glect of both. $53 

One defendant overthrows the action 
after judgment by default againſ the 
other, it ſhall be ſtayed as to 4 75 
10 


Aſault on two people cannot be joined 


q 

] | 

; in the ſame indictment. 870 

de damages cannot be given ſeparateiy 

e againſt. ſeveral defendants in caſe. 
„ 

Cannot join ſeveral in one indidtment- 


for perjury. 921 
F one named in the jindenture does no: 
ſeal, he muſt be excluded by an aver- 
ment. 1146 
| covenantee muſt, be a plaintiff though 
he never ſealed. wo” ibid, 
iftions of treſpaſs againſt ſeveral de- 
fendants, not to be joined by the 
court, | 420 
ke Juthozity. Abatement. 


Wintcnants and Tenants in com- 
mon. 


nainder on an eſtate-tail to another 
terantin common barred by recovery. 


no} 12 

þ me part. owner brings treſpaſs without 

„. companion, it mult be pleaded in 

ſs, ut nt. 4 820 

boat | 
123 

— Journeys accounts. 


* thin what time an executor mult 
he | puſuc an action begun by his teſtator; | 
5 f 907 
Ireland. 
wits ſworn before a Judge in re- 
nd read in England. "> 545 


rs of peace in England may com- 


e N Ba TR. 


| 


«1 2 perſon offending againſt the 


— 


Iriß law, in order to his being ſent 
over. 3; | Page $48 
On reverſal of a judgment in part, the 
court in Ireland may be commanded to 
award a writ of inquiry, Oc. 973 
See Erroz. - 


z Iſſue. 


Where it was diſcovered previous to the 
trial, that the iſſue was ert pred”? 
the defendant, inſtead of the plain- 
tiff, * fmiliter?” the C. J. thought 
he had no commiſſion to try any iſſue, 
and diſmiſſed the jury. 1117 

Iſſue upon the uſage under a charter of _ 
36 Eli. is an immaterial iſſue, for the 

right in queſlion mult ſtand or fall by 
the charter itſelf. 395 

Treſpaſs for breaking and entering 4's. 
cloſe; plea that the locus in quo was 
B's. proper lands; replication that 
it was the eſtate of inheritance and 
proper lands of A. and not the pro- 
per land of B. after verdia for 4. 
held that the inſormality of this ifſus 
was cured, 973 

That a grant (not the uſer) is prejudi- 
cial, good, A 43 

There can be no iſſue offered that is Cop» 
trary to the record. Rees... 

An apt iſſue may be joined, though 
there is not an exact affirmative and 

negative. 1177 


Iſſue general, ; As * 


See Pleading, 4:01/", general ius. 


Claiming goods as a deodand not ads 
mitted in evidence on the general* 
iſſue. 61 


They who are not chargeable to repair 


lets 


goods were taken in 


344 . Yew 
» 6 - f 1 i » v 244 


another place, 


* 


againſt acarriec, Page 574 
Evidence on nil debet in a qui tam. 
01 

Nil debet not pleadable to debt on * 
cles for not paying for ſtock. 778 

In caſe for beating a horfe and not 
guilty pleaded, defendant may juſtify 

ia evidence. 8 | 872 
To a declaration on promiſe to the aſ- 
bügpee, non a//amp/it to the bankrupt is 
an ill ple. 919 
Lunacy may be given in evidence on ven 
eñ fadtum. : 1104 
In capital caſes the joinder of iſſue need 
hot appear upon the record. 7275 


Judgment. 


The warrant of one executor will not 
jultify the entering a judgment againſt 
all. | ; 20 

Preſence of an attorney of another court, 
ſutficient to authoriſe a warrant to con- 
ſeſs judgment. 550 

The court will not give leave to enter 

op a judgment of twenty years ſtand- 
ing nunc pro tunc. 639 

Cannot enter judgment on warrant of 
attorney after plaintiff's death. 718 

Jodgment may be entered on a warrant 
of attorney after the death of the 

party. 882 

No warrant of attorney to confeſs a 

Judgment from a priſoner good, but 

Where there is an atiorney pro def. 

902 


ns 
"preſent. 


ere the defendant was dead ſome 
hours before the rule was moved for, 
not ſet aũde. | 1081 
A'releaſe of errors may be given in the 
fame deed with the warrant of at- 

« torney, judgment relates to a 
day before the cate. ; 1215 
One in execution may confeſs a new 
| - judgment without the preſence of an 
| attorney, | 1245 
A warrant to confeſs judgment given by 
3 « priſoner in Ireland is ſubject to 


— 


1 


= 


' 


$ N entered upon an old warrat,. 
* 


nnr 
Non affumpſt 4 good plea to an aQion the rule 


A former recovery not to be given in Judgtnent at the ſait of executon ſet 


** 


requiring an attorney pit. 


ſence. Page 1243 


| akide, becauſe by relation it was i 
teſts tor's life-time. 1121 
May be given on the plea where i 
amounts to a confeſſion, notwithſtand. 
ing the pleading over. | 395 
No moving in arreſt of judgment after 
judgment on demutrer. 41} 
May be entered aunc pro tunc, where thel 
party dies pending the adviſing of the 


court, 427, 917 
FVidetur curiæ is no effential part of tl 
Judgment. | 


Where the defendant is found 900 
guilty as to part, there muſt be 
judgment for him as to that. 2 

Where an executrix pleads no aſſets un 
the penalties of three bonds and tid 

| jury by ſpecial verdid find aſſets in on 

entire ſum leſs than the amount of th 
whole, and the court are of opinio 
that as to two of the bonds, the penal 
ties are to be conſidered as the deb: 
but that the third being unforfeited 
ſhall only be held, to cover the ſa 
really due upon it; they may decal 
ſuch penalties and ſum due with it 
tereſt, out of the aſſets ſo found 
give judgment for the plaintit, 
recover the remainder. lo 
Regular judgment ſet aſide, where 
plaintiff is not prejudiced, $ 
Regular judgments. not to be ſet an. 
but in order to give the defendant 
opportunity of pleading to the men 

12 

Party may move in arreſt any time! 
fore judgment ſigned. d 
Where the plea confeſſes the 36 
and does not ſufficiently avoid 
judgment ſhall be given on ibe d 
feſſiov, without regard to a (0. 


Confideratur is as well as con. eff. $ 
On the gaming act, or for recuſund 
© the judgment is, guod ne 


ie 
im 
. R. 
he 
Hie. 


Where an improper judgment is fig 
on a writ-of error, the proper) 


4 


ment ſhall be given. f 


EN B 1 * 


Aſter two Michl the court will relieve 


2 on motion, if the defendant comes in 
bet reaſonable time. Page 1075 
A jultice of peace con vict of a miſde- 
L121 meanor in- his office obliged to ap- 
8 pear perſonally at praying 3 
8 10 

= Debt lies not in Ireland on a judgment in 
after England. 2 N 1090 

If there be a general indictment for 
re the ſelony, and a ſpecial verdict is found in 
of the which the facts do not amount to 


felony, but prove the perſon to be 
guilty of a great miſdemeanor judg- 
ment cannot be given againſt -him, 
for this treſpaſs. | 1133 
See Erroz. Title Judgment in Error. 


Judges. See Juſtices of both benches. 


Juries. 
Rule ſor a good jury refuſed to the de- 
fendants in an action againſt * 
205 
Though the leſſor in ejectment is a 
Peer, there need be no knight re- 
turned on the jury. 1023 
Jefiring a juror to appear, is no cauſe 
to ſer aſide the verdict. 643 
Due challenged, ſworn on the * 
40 
aſe ſuffered to remain for want of 
Jurors though twelve ſworn where 
plaintiffs counſel refuſed to pray a 
tales, 707 
»2ment arreſted becauſe aun et ibi- 


jury, 
ke Challenge, Pzerogative. 


Jultices of both benches. 


e of the King's Juſtices, does not 
| port a Judge of B. R. 1226 
„. will not take judicial notice, 
Who are the Juſtices of the Common- 
Peas, © 100 


901 


Jr 


ii left out as to the ſwearing of the 


b 


* 


AJugqiices ot Peace. _ 
Juſtices, of peace may ſuperſede” their 
own order quia improvide emanavit. 

| Page 6 
In juſtices? orders for paying wages, it 
muſt appear that the ſervice was re- 
lating to huſbaud xy. $# 
Order to pay money to a poor perſon 
muſt mention him to be poor and im- 
ent, 10 
A juſtice without whom the ſeſſioſi enn 
not be held, is liable to an information 
for a voluntary abſence. 21 
Juſtices may commit for a con 
where words are ſpoken in his preſence 
reflecting upon him, he being in the 
execution of his office, 421 
Indictments quaſhed for want of xec tes... 
ad diverſas felonias, fc, __ aa 
If a juſtice convicts without ſummons, , 
there ſhall go an information. 698 
Treſpaſs and falſe impriſonment 1. 
agaiuſt a juſlice for committing upon 
a conviction for deſtroying game 
where there was no attempt to diſtrain 
firſt, | 710 
Juſtices of peace cannot commit one ia 


"Juſtices of peace in England may com- 
mit a perſon offending againit the 
Iriſh law, in order to his being ſent 
over. ä - 848 

Juſtices may order payment of wages 
by indulgence, 100% 

Juſtice's warrant, where he has no 
power to grant one, will not juilify 
the officer. ibid, 

Where a city has juſtices: with an en- 
eluſive clauſe, the juſtices of "the 
county cannot 28 in matters of ex. 
ciſe. ' | 1154 


— 


pauper from his own pariſh. 1173 
The ſeſſions of particular bberties have 


the poor, and not the county ſeſſons. 
"1222 


W. | 


diction is expreſsly granted, 1296 


„ | 


1 * 
9 4 
wy 
FIT 


fag 


execution in B. R. to the county gag. 


A juſtice could not join in-removitg s 


the determination of appeals” bent 


4 


| The ſeſſions cannot take indiftmentsaf YM 
| new created offences, unleſy the , 


i n 
\ * 


EAT | 
| When the ſefons is diſcontinued, a 
ſubſequent ſeſſion cannot reſume the 
appeals. Page 1263 


See Couviitions, Oꝛders. 


- Juſtification. | 5 | 


- Probable cauſe of ſeizure not a juſti- | 
fication to a cuſtom-houſe officer. 

| 89  / ; 820 
A juſtification under a returnable pro- 
© = | ceſs is ill, without ſhewing a return 
of it. 1184 
Where the party and the officer join in 

2 a juſtification which is ill as to one of 


them, judgment ſhall be againſt both. 
a 1184 
See Treſpals. 


* 


ths M— 


* 


Ring. See Debt to the King, &c. 


k 2 —_ 
_ 


——_— 


* __ — 


Labourers. 


RDO ERS for payment of wages 
O muſt ſet forth, that the ſervice re- 
lated to huſbandry. 
'- Juſtices mey order payment of wages by 
© Indulgence, - 1002 


: # 


I Latitat. 
A Jatitat may be pleaded without al- 


leging a bill of Middle/ex. 550 
SA Leaſes. 

"Lefſee may make an under-leaſe for the 
whole term. 05 


Alleging the entry of che leſſee prior 
to the commencement of the term 
will not vitiate the demand of rent. 

| | $50 

Lesſes by parol, for leſs than 3 years 

from the making; to commence at a 
- Future day are not within the ſtatute of | 

frauds. 661 

Conditional ſurrender of a prebendary's 


4 


1 N. D 2:3 


ö 


+ leaſe, good to Warrant A Seri 
s +; | 120 5 


— 


| 


Where the contents of a libel are e 


An aſſignee of a leaſe may alſign over, 
and diſcharge himſelf, and it is ng 
fraud. Page 1221 


 Leet. See Jvowry, 


Legacy. 


Legacy to a child diſcharged by 
viſion ſubſequent to the will. 23 
If a legacy be given payable at 21. w 
Intereſt in the mean time, and the 
infant dies, his repreſentative may ſu 
for it immediately. 23] 


Revoked by payment of a portion. 25 exec 
- | to he 

4. by will directs that the ne nent, 
his real and perſcnal eſtate ſhould „ -dion 
equally divided among his fix relation Leatb, 
A. B. Sc. ſhare and «ſhare alike, u necnct 
makes them his execdtors. A. dies ii ¶ cutor 
the teſtator's life-time, his legacy lap years 
and his ſhare of the perſonalty, nu und: 
go, according to the ſtatute of dim pleads 
butions, . E U 
Lapſed ſhare of the reſidue decreed i nence 
the executor. gon her de 


A ſum bequeathed out of a debt nul 
be paid, though the debt is recovered 
by the teſtator; otherwiſe of a beque 
of the debt itſelf. $2 

Donatio cauſa mortis not ſuable in (pi 
ritual court, 1 


an 

i E | ibels Aanor 

& lim 
Information for granting a licence t0 
Peer to keep an alehouſe. 41 


An obſcene book is puniſhable as a lide 


/ 
n 


ConviRion for a libel againſt Chile ., 
auity. pj preſen 
Action for a libel diſcrediting the pi mar 
art ca. 


tiff's ſkill in his trade. ” 
Judgment arreſted, becauſe libel not 
to be de ef cuncernen the Py 


the court will not grant an infor 


15 | And it is not unreaſonable that the oath | 
| ſhould be required to be taken prior 


tions on a promiſſory note. 719 
lat prevents the ſtatute of limita- 
tions, without a bill of Middleſex. 

550, 730 
fatute of limitations will not run 
ainſt action on bill of exchange 
where plaintiff is beyond ſea. 836 
executrix ſues upon a promiſſory note 
to her teſtator, and dies before judg- 


death, but ſubſequent to the com- 
nencement of the action. Her exe- 
tutor brings a new action within 4 
years after the death of the executrix 
and the ſtatute” of limitations being 
pleaded, the court held the plaintiff 
berred and that he ought to have com- 
menced his action, within a year after 
ter death. 
xr to reverſe a recovery is barred by 
wenty years, though the title of 
pantiff in error accrued within that 
ime, : - 1257 
unte of limitations replied to a ſet olf. 
1271 
q:Aiment for mines, poſſeſſion of the 
d. nor is no evidence to avoid the ſtatute 
& limitations, 


London. 


child of a freeman of London when 
age may in conſideration of a 
preſent fortune bar herſelf of her eu- 
mar / part, 947 
n cannot take notice of the cuſtoms 
1, unleſs found. 1187 
Ev to confine brewers to certain 


1085 


» ther freedom ſhall take the oath 
tfreeman at the chamberlains' court 
ache new teſlament is good, 


ment, the 6 years from the cauſe of | 
aftion having expired previous to her 


4 


1142 


for carrying out drink, good. 


calom in London that perſons intitled | 


+4113 | 


| Limitations. | to theadmiſſion, Page 1112 

e ſtatute of limitations runs, ee, 1 to regulate the corn porters — 

ding a bankruptcy. Page 55 M 462 
a. ar, in an inferior | By-law obliging joiners to be free of 

court may fave the ſtatute of limita- the joiners* company. 675 


Marriage agreement that the huſband” 


ſhall take up his freedom, binds the 
diſtribution of his effects. 455 
Children of freemen may releaſe their 
orphanage part. | 947 
The court will take notice that London, 
and the city of Londen, are the ſame. 
Cuſtom of London to cart whores, 2 
notice of without affidavit. 188 
Apprentices inrolied before the cham- 
berlain may be diſcharged by the ju- 
{tices where they live. 663 


dee Mandamus—Peeſcription. 
| Lunacy. | 


Lunacy may be given in evidence on un 
_ eft fattum. b I 04 
The traverſer of an inq uiſmion of lu- 
nacy is in nature of a defendant, aud 
the proſecutor may carry the record to 
trial. 


1208 
Return of lunacy to habeas corpus by a 
phyſician, 915 


Malicious P2olecution. See Yttion 
Sur caſe. | 


Mandamus. 

HE riſe of writs of mandamus. 
Mandamus to proceed to election + 
a clauſe tor holding over. $555 
Mandamus may be granted to go to zun 
election, though there is a mayor ge 
fatto, if he have no colour of right. 
3 1003 
Granted to go to an election, notwith=  - 

ſtauding an election de fads, which. 
there 


Why. 3 
FA It 5 


"of 


| there ws goodreaſon to think void. | 


Page 1157 


Granted to elect officers who are necei- 
' ſary conſtituent parts of the corpora- 
tion thongh not the head of it, where 


tere were wrongful officers in poſſeſ- | 


ion. 1180 
Granted peremptory on the reverſal of a 
judgment for the defendant. 697 
Mandamuz for a prebend. 1082 
To admit a prebendary. 159 


Lies for a Chaplain where there is no 
viſitor,” © * 797 


Toa Unirerkity, to reſtore to degrees 


To teſtore a ſchoolmalter. 9 AY 
For a pariſh clerk, ſexton, ſcavenger. 


357 
8 


5 

To ſwear an ale-taſter.. 608 
To ſwear in a director of the amicable 
aſſurance. . 696 
Mandamus for yeoman of the wood- 
wharf. 832 
— to admit deputy regiſter. 
893 


4 principal may have a mandamus to 


admit his deputy. 895 
The writ need not aver that it is the 
perſons? duty to whom it is directed to 
admit and (wear him. ibid. 
To allow conſtables their expences of 
carriages for the troops. 42,43 


To reimburſe a ſurveyor of highways. |. 


211 
To a judge in nature of a procedendo. 


1313 1 


To juſtices of peace to give judgment 
in an exciſe caſe. 530 
Granted to commit adminiſtration ge? 
nerally. 552 
To take ſecurity on articles of the peace. 
8 
Mandamus to the clerk of a company 
: ee books. 
o produce the books at the next af 


ſembly. 
Granted to attend a court-leet, 1 - 
No mandamui for a lecturer. 1192 | 


Lies not to ſwear in one who has had 
jjudgwent on an information againſt 
binn for an uſurpation. 625 


1 * D K * 


o call a veſtry for the el 
churchwardens, refuſed; op 


lies not to grant a l 
keep an alehouſe. : 19 
Lies not for an adminiſtrator 44 
minori tate. 8 
No peremptory mandamus 
on action for falſe return. 
Refuſed; to make a rate to 1 
the expence of defending an i 
ment. | 
No mandamus to inſert particular perk 
in a poor's rate. 126 
Superſeded for miſdirection. 
Diſtinct rights cannot be joined in 
mandamus. 
To obtain a rule to return a 
you mult have an affidavit of fervi 


But though the caſe is not wha 
. mandamus act you may have ſuch 
rule and are not driven to Mes 
pluries. 
Mandamus to reftore, muſt be dire 
only to the body that had pour 
remove. 
But where the power is in the may 
aldermen e! al” de communi concily 
the writ be directed to the mayor, 
dermen and common council it 1 
enough. 
Aandamus to elect, directed to * . 
have, and thoſe who had no right, 
perſeded. 
Mandamus made out not according " 
rule, ſuperſeded. 
Not ſaperſeded on affidavits, = 
return. 
Court refuſe to fix a day for an ” 
on granting a mandamus. 
There need not be a four days nl 
mandamus in town. 
If a mandamus to the ſpiritual - 
ant a probate ſtate that ou 
ad bona notabilia in divers c 
it need not ſtate __ hen 
that ince over which that 
jurifdiRion, eſpecially if the jacke 
once acted. 
A return is good if it purſues the * 
geltion of the writ, 


Iverre 
lime 1 
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1 * D E Xx 1 
m that the officer was at wit and . | a | 
have removed him, ſufficient. | 3 

n Page 115 | © = HOO 
an officer is at -pleaſure, the | There can be no market overt for paws- 
choice of another is a determination. ing. | Page 1187 

| 674 Erefting a ſtall in a market is not of 
ſhen the return to a mandamus to reſtore | common right; and treſpaſs 1s the 
to academical degrees alledges a ſaſ- proper remedy for ſo doing. | 1238 ; 
penſion or degradation of the party, | Stallage is due to the owner of the foil 
and does not ſtate that he was ſum- where a market is held. 1239 
moned to attend the proceedings. or Toll is not incident to a market. 174 
made any defence thereto, it is bad. W ee he Yan io bard 


3557 a SOT 
; fates that A. exbibited Nec l. Worry. © 1 
pſitiones, Quære Whether that implies .| Of a wife's niece unlawful. 53 | . 


251 


a they were upon oath ? ibid. | Of the f 4 

WR inhibition of che biſbop not = good ui enn matrimon ww 
"MT return to amandawss to ſwear a church F 3; 

* warden. 609 | 

ſhere an inhibition is returned in ſuch Marriage Settlement. 


acaſe it muſt appear from the return ; ole fre ; Y 

that the town is within the dioceſe of 9 6 - | 

N 1 inhibits, 60g The fortune of a wife may be ſettled 
a good return to a mandamus. on husband till he fails, and then 39 


63 | 
1 her ſeparate uſe a 
a writ is directed to two, chen PE J 99 
muſt be an attachment againſt both See Agreements. . 
though one is ready to obey, 808 
in fuit electus no good arr to a man- Marshall. . 
dann to ſwear a churchwarden. 894. | 

contrs 895 | The pevalty for not giving a che of.@ _- 
winiſterial officer muſt obey the writ | priſoner, to be recovered by ſuit. 50 
in all events. 895 


zardamus is only to give a legal, not 5 
in actual poſſeſſion. 5 12 5386 Maſter and ſervant. 


— * 


* 


a - 0 5 98 4 4 **; 
” vr will not lie on the award of a | Subſcription money. paid to a ſervant of 
ao f:itmptory mandamus. 536 the South ſea company, who pays it 
. r lies not on allowing the return | over, but does not make the proper 
+ of © mandamus, 628 entry; the ſubſcriber has no remedy 
b lere on trying a traverſe in a return | againſt the ſervant. 480 
N to damages are given, this cannot be | Trover lies againſt the maſter for goods 
ſupplied by writ of inquiry, 1052 delivered to the apprentice. g0g 


"lat number of days are requiſite 'be- | Where the maſter bas once paid for f 
woen the efle and return of a man- | goods delivered to the ſervant on 
days. 40% | truſt, the tradeſman may truſt him 


a + return to a mandamus of a cuſtom after. . 506 
in Len to hold courts for the ad» | Maſter liable for a fraud of the appren- 
x viſion of freemen, the place of hold- | ice. , _ 683 

ng tam is ſufficiently ſtated if it be | How the ſervant. is to juſtify an aſſaule 

wverred 70 be held within the city and the ia deſence of his maſter. | 953 
1 ine where need not be ſtated. 1112 Action lies againſt a ſervant upon a 
. 7 08, | bill drawn gu him, and accepted ge- 


8 nerelly, 


nerally, thougb the order is to place 
it to the accouut of the maſter. Page 
5 — 1 
In action againſt the maſter for his fer- 
vant's default, the ſervant having a 


| releaſe from his maſter admitted a 


- Mayhem. - 


A defendant indifted of niayhem need 


not appear at the bar to plead though 
iñt is laid ©* felbnice. 1100 


A ſpecial*'memorandum ordered, that the 


defendant might not be deprived of 
his plea of tender. ee 
; Wines. 

In ejectment for mines the poſſeſſion of 


the manor is no evidenee, to prevent 


_- the Ratute of limitations. 1142 


Milnomer. 


If the defendant omits to plead a 
miſnomer he may be taken in exe- 
cution by the wrong chriſtian name. 


1218 
See Name. = 
Modus. 


Cuſtom of paying tithe of wo by the 
pound and not by the fleece is no. 


© Woztgage. 


Third mortgagee buying is the firſt | 


mould be prior to the ſecond. 68g 
Proceedings on a mortgage may be 
ſtaid by the purchaſer ot the equity 
of redemption, without payment of 
a bond. 1107 
* will oblige the mortgagee to 
ſuſfer the mortgagor to preſent to a 
bring. | 


1083 


| 


e 


| A defendant arreſted frikes the of 


| If 4. ſays he will revenge kink 


493 


\ 


Where money is lent on a pledge, 
borrower is liable, without au 2 
ment to the contrary. i 


Cannot ſue in equity for a mc 
| 7 
Firing a piſtol out of a chaiſe in 


ſtreet, and death enſuing, held n 
ſlaughter. 


Pax: g 


they afterwards kill him; held 
ſlaughter. 


B. or that he will have his blood, t 
is expreſs malice againſt B. addi 
killing enſues, it is murder, 
If A. and B. having had a ſudden qu 
rel and blows paſs, and a ſuſic 
time then elapſes for 4. to have co 
and afterwards he kills B. its a 
der. E -_ 
It is the province of the judge fron 
particular circumſtances of the cak 
determine what is malice, and wh 


the killer had a ſufficient time to 


It lies upon the ſlayer to extenuate 
fact of killing which prin fa 
always murder. | 

Proceedings in appeal of murder. 
Confining a priſoner with a peru 
| fefted with the ſmall - pox wg 
afraid of the diſtemper, catches i 
dies of it, murder. 

If a gaoler confines his priſoner a? 
his will in an unwholeſome 79 
without allowing him the necei 
requiſite to cleanlineſs, C. vt 
he contracts a diltemper of » 
dies, this is murder by dureſs 

Ifthe verdi& find that the principal 
knew the condition of the room, 
that within 15 days of the dend 
was preſent, with his deputy my 
the deceaſed under the durch d, 
ſaid impriſonment,” ſufficis: 
ate not found to amount io 


yilice muſt be inferred from the facts 


found ; but the conſent of one to | 
the act of another is matter of fact, 


and muſt be found by the jury. Page 


886 | 


The depoſitions taken by the coroner, 


and not the verdict, are to rule the | 


court as to the expedience of bailing, 
"+ 971 


n 


Name, 
. Fr? 
50 ISNOMER in the Chrifian 
| | / | name, fatal. 156 
„ v-riation in the name of a corpo- 
{el ration is fatal. 93 977 
0 („cen is part of the nme of the 
u acer. 850 
the defendant omits to plead a miſ- 
vomer, he may be taken in execu- | 
fic tion by the wrong Cöriſtian name. 
1 1218 
"| of, 7c. a ſufficient deſcription, 
4 though the Chri/ftian name is ——— 
cal 31 


poration may acquire a name by re- 
putation, 614 


Nil pꝛius. 


czuſe made a remanet for want of 
praying a tales, 07 
de traverier of an inquiſition for the 
King is to be conſidered as a deſen- 


Gant, and the proſecutor may carry 
don the record. 11208 


Noftonfozmiſlts. 


2 10 
a cher at 2 meeting-houſe not liable | 
whi © poors rate, 745 

| "22m not granted apainſt a dil- 
all enter for not taking upon him the 
om, diace of ſheriff of London, 1193 
dead : 

on Nonſait. 

ico: e Ciſcharged becauſe the defendant 


26 
1 7 


en e 5 


Where the plaintiff is nonſuit on the 
iſſue, contingent damages on the de» 
murrer ſhall not be aſſeſſed. Page 50/7 


Notes. See Bills of Exchange. - 
Notice of trial to a turnkey is gop d 

againſt a priſoner. 48 
Notice of trial can not be twice cor: ' 

tinued in the ſame term. 


111 
Notice to execute a writ of inquiry 8 


ſuch an hour, is incertain, - 18 
On notices of trial the diſtance fro m 
London is taken by computed mik . 


| 


954,12 16 
Notice of trial given upon the iſſue ig 


, though without date, c. 12 37 
On an old iflue notice of trial given & . 
fore the firſt day in full term is ſu! bis 
cient,”  - 2 11 
A term's notice muſt be given befo re 
the eſſoin dax. 11654 
„An intervening. notice preyents t ke 
neceſſity of a term's notice. 51 
There muſt be a term's notice of ex e- 
cuting a writ of inquiry, where the 19 
has been no proceeding for a ye ir. 
| 1180 
| Countermanding notice in a towa cai ts 
two days, and in a country cat tle 
four days, ſhall fave coits. 849, 10 73 
The four days of countermand muſt e x» 
clude the day of giving it. 8.9 
See Jnquiry, Rules. 


Nuſance. 


| Judgment of abatement is/unneceTu v, 
when the nuſance is temporary, as; vor 
e Ong ſkins, .6 49 

Making great noiſes in»the night, an u- 
lance. 3 d4-- 
Keepicg gunpowder in great quantity Fs 
is a nuſance. 111 7 


Sce Bighwars, Indittutcnt, 


= *ppea! to demand the plain- | 


- 


den 


A N)bligation, See Bond, Bellgnation, 
Trades. | 


L * * . 
4 „0 EE N 2 Ka 
* > 2 * r ag 
pn 7 * E 9 
"a » 4 = o 


* 
2 
= * ” * 
— Oaths 


FVUSTICES have no difcretionary 
power to omit tendering the oaths. 
FV MEATS | 

Where a corporation has power to make 
ſtatutes, they cannot give . themſelves 
a power to adminiſter an oath. 537 
Where the charter does not give a power 
' of adminiſtering oaths of office, there 
- muſt be a dedimus for that purpoſe. 
W II e penn 6, 
| Vlhere there is an entry of adminiſtring 
aths, by the town clerk to acorporator, 
the court will not grant an information 
vupon his affidavit, contrary to the re- 
- 'xecord, efpecialiy after a long acqui- 
- eſcence. 3 
Jes allowed to cover when they ſwear. 
[= | 821 
. A. Mahometan ſworn on the Koran. 1104 
Ii is a good cuſtom for perſons to be ad- 
mitted to freedom to be obliged to 
wear on the New Teſtament. - 1112 


ENS Office, 
The traverſer of an inquiſition for the 
.* King is to be conſidered as a defen- 


dant, and the proſecutor may carry 
down the record. 1208 


wo Officers. 
T he court will not torn a priſoner over 
till officer paid for bringing him up. 
2308, 1262 


3 Vj here an officer is at pleaſure the choice 


of another is a determination, + 674 
VThere there is an entry of adminiſtring 
oaths, there muſt be a recent proſe- 
cution if the fact be falſe. 9 


5 ee Mandamus. 

(Irder to common intent is good, 211 
| Juuſtices of peace may ſuperſede their own 

. | orders for ſurpriſe, — 


— 


1 n D n . 
Ned = - Seſſions may quaſh an order for defe# 


1 


] Adjudging the party likely to beco 


85 
time without ſlating a new ſettlewen 


and to ſpecify the time for which I 


of authority in the juſtices, p. 3c0 
Order of ſeſſions quaſhing ay order o 
removal by two juſtices of 4, reciting 

. that they had peruſed the charter of { 
and that it dia not appear thereby that 
either was of the quorum, qualhe!, 
200 
Though the pariſhes are the ſame, Jet 
different perſons cannot be remove, 
by the ſame order- upon independent 
ſettlements, 471 
Not neceſſary to ſet forth the ſummon 
or appearance. a 
Evidence of fraud is not ſufficient in x 
order. af rn 1156 
Seſſions cannot amend orders by adding 
new avermeats. 1151 


Order of ſeſſions upon appeal need oc ci 
ſay of the party grieved. MW 
Order reverſed is final to the pariei i But 
.confirmed, to every body. 23 h 


Where a ſtatute directs a complaint 

be made in writing, it mult be 
« cited ſo. 16 
For a pariſh to contribute, mult bei 
a ſum certain. z1 


chargeable is ſufficieat, without (; 
ing to what pariſh. 39 
Removal of a certificate - man need nt 
ſtate that he has gained no ſetilen 
Dun 0 
Order to remove a married womm 
good, unleſs it appears ſhe u fe 
trom her hufband. 8 
Aſter an order of removal is quale 
the party cannot be removed a {ec 


8 * 5Y 
Order of removal of a perfon lief 
become chargeable ſuſhcient, ut 
ſaying to what pariſh: | 
For a pariſh io contribute ſo Jorg #1 

. juſtices ſhall think fit, ill. 
Orders for raiſing vagrant money 0 
to be made quarterly or hall-jt2 


raiſed, 
In order of baſtardy, it muſt f; 
that the child was born in tbe 


6 | to which relief is ordered. 


© 


% G 4 
as + 


* , 


an order of baſtardy made at the ſeſ- 
7 a ſummons preſumed. 27. 473 
Diſcharging an apprefitice without af- 
ſigning a good reaſon, ill. 704 
On removal of clerk of the peace, the 
evidence need not be ſet out ia the 
order. . 996 
The court will intend an order late 
ſerved, where the order on appeal 
is made at the next ſeſſions but one. 
1168 
Coſts are not to be paid where any ma- 


00 terial part of an order is quaſhed. 1198 
ee Settlement, &c. Yighways. 
* a 


Oꝛdinarp. 


No ornaments can be ſet up in the 

church without conſent of the ordi- 
nary. 576 
But an appeal lies from his ſentence to 
his metropolitan. 1080 
Ordinary cannot appoint churchwardens 


52 
. Dverſeers. 


Seſſions cannot meddle with overſeets 
accounts, till allowed by two juſtices. 
983 

Vellry cannot order ſeſſions to retain 
balance of their accounts. 992 
Mardamus to appoint overſeers in an 
extraparochial place. $12, 1004, 
1071, 1143 

Overſeers may be appointed at any time 
of the year, 1123 


gal 4 ppointment of overſeers muſt ſtile them 

a ſect ſubſtantial houſholders in the pariſh. 

let 8 1201 
pom, Settlement. 


Outlawry. 


One apprehended by an officer may ſur- 
render within the year, in order to re- 
Verſe an outlawry for treaſon. 824 
reverſing an outlawry, - the court 


* a diſcretionary power to order 
ſpecial or common. bail, 1178 
& appt On error to reverſe outlawry no bail 
the pi u required till the reverſal. _, 951 
" ation lies for the eſcape of a pri- 
outlawed, —_ 

Vor. II. » 


2 
* 
1 . 
5 . 


"% 


7 ” * 
* e 


| 


* 


pn Dyer. 
Where a deed is pleaded, the other party 


cannot allege there is other matter 
contained in the deed, but muſt fet 
it ſorth upon eyer. Page 227 
Defendant who craves oyer, ſhall have 
as many days to plead after the rules 
are out, as were unexpired when he 
made the demand. | 705 
Oyer of the Baron's fiat for an extent 
cannot be had, but when appearing upon 
that writ, the court are bound to take 
notice of it. | 749 
Where in an action of covenant the 
declaration does not import that the 
inſtrument for which it is brought is 
a deed. If it be ſet out upon oyer, 
and concludes with © In witneſs where- 
of I have hereunto ſet my hand and ſeal,” 
this will not help the declaration, for 
ſealing is a fact which either ought to 
be pofitively averred; - or ſomething 
ſet forth in the declaration which 
, ceflarily imports it. 314 
Not to be diſpenſed with, though the 
deed is loſt. . 1186 


Where a deed is in the hands of a third 


perſon, the court will oblige him to 
give oyer and produce it, 1198 
A party who has had oyer is not obliged 
to ſet it forth, : 1 
Where a prior recovery in the ſame court 
is pleaded, the plaintiff inſtead of re- 
plying aul tiel record may have a rule 
for the rejection of the plea unleſs yer 
has been given of the judgment, 823 
See | 


Papiſts. 


. tenant in tail ſuffers a recove · 
ry to the uſe of himſelf in ſee, in 
order to make a marriage ſettlement z 
this is not a purchaſe within 11 WF. 3. 


c. 4. 
Conſequence of a foreign popiſh aha 


tion, 1 4318 
Con viction not neceſſary to diſable a 


papiſt from deviſing lands in Ireland. 
| See Recuſants. | * 


3 


i 


o * 
2 * * zo . 


Ir is in che diſcretion of the court, where 
bail or ſecurity is to be required on 


_ pleading a pardon. Page 1203 
Pardon for a miſdemeanour may be 
pleaded without going to the bar. 816 
Pardon pleaded in forma pauperis. 1215 
The act of grace doth not releaſe a for- 
feiture to which an intereſt is veſted 
in another, [241639 
An act of grace does not diſcharge pe- 
nalties in which the crown has no 1n- 
tereſt, | 1272 
Does not diſcharge offences againſt the 
ſtatutes of a college. 912 
A fact pardoned by the act of grace may 


be a ground for articles of the peace. 
Ok 473 

, Parſh Clerk. +. 
Farid clerk 3s" a Foiritual ons and 


may be there deprived. 776 
- Bucre, If he may make a deputy, c. 
without licence. 94 
Puere, If he is prohibited from ſuing in 
the eccleſiaſtical court for fees, as being 


a temporal officer. 1108 
Parliament. 

Members of Parliament may be ſaed in 

C. B. by bill. 734 


Of privilege of Parliament after a diſ- 
ſolution, and how to be taken ad- 
vantage of. 5 
The check polls, as well as the original 
book, muſt be lodged with the clerk 
of the peace. 1048 
See Adiournment. 


Parols, See Expolttion of Uozds. | 


Parties. 


One of the leſſees ang have a decree 
for apportionment of rent, without 
22 ES Tag 


| 
| 


* 


— 3 


PVeortners. 2 
A. and B. when breaking up partnerſhj 
agree taat their joint-bonds ſhall | 
diſcharged by A. to whom an allow 
lowance 1s made for this purpoſe, H 
an obligee of ſuch a bond, ko Wh 
of this, agrees with 4. that the be p 
ſhall bear an increaſed intereſt of 1/ b 
cent. Many years after A. fails, a c 
H. brings his bill againſt the executo te 
of B. to compel them to redeem 
bond, and held that he ſhall recover Pat 
: Page 
| | ö & 
Pauper not going on to trial, to pay 
© coſts bebe he try the cauſe, * 1 
Shall not be obliged to pay coſts of pe 
former nonſuit, without circumſtance 
of vexation. ae 
A pauper is nonſuit and afterwards . = p 
covers in a ſecond action, the col as. 
| ol the firſt action ſhall not be ſe: Chan 
— | be wh: 
Pauper diſpaupered for not going on 
rial. | 95 
On indictments the defendants miy 
admitted 9 pauperis. Ic 
The court refuſe to make a rule tot 0 Ct 
coſts on pauper's bringing a fe ©! : 
| - ejeAment, where he does not 20 U 
to be vexatious. 113 for 
Pardon pleaded in forma fa" 
111 
Pabon erſon 
ball 
A factor cannot pawn. " 
There can be no market overt for ; 
ing. 
Bailee for ſafe cuſtody cannot Pn: 
Where money is lent on a pledge, 1 
borrower is perſonally liable, vn 
an agreement to the contrary. pla 
In what caſe a company may 77 
transfer of ſtock. for the ded: ® 
proprietor, | * 
' 


Cordi; 


#_ 


in trover the defendant cannot juſtify 
detaining goods till money laid out on 
them is paid. Page 651 


Payment. 


low 
— Where the payer does not apply his | 
| payment, the receiver may apply it; 


but he muſt not apply it to an un- 
certain demand, as to a debt from a 


teſtator. 


Payment of Money into Court. See 
Tender. 


Penalty. 


Equitable coſts not allowed out of the 
penalty of the recogniſance of _ 
82 
If no indictment is directed by a ſtatute 
a penalty to the King muſt be ſued for 
a3 a debt. 828 


where a ſatisfaction can be ſett 
| 453 


Perjury. 

o conviction of perjury on evidence 

of a ſingle witneſs. 1230 

vo perſons cannot be jointly indicted 

for a perjury. 921 
Pillozy. 


erſons ſet in the pillory for becoming 
bail in fictitious names. 384 


Pilots. 
ooftroQion of the ſtatute for their re- 
= gulation, 249 
Pleading, Vide Erroz, Infant. 


General Rules. 


'ords taken excluſive or incluſive ge- 
ording to the ſubje& matter. 181 


* 


„ ©: 8 
An inconſiſtent pofea under a ſcilicet re- 


1194 | 


hancery relieves againſt penaſtigy, | 


| jetted, | Page 242 
Whatever is materially alleged and not 

denied is admitted, 297 
What comes under a ſcilice? ſhall not 


vitiate. . 1095 
Pleading letters patent us ffgillo wich- 
out Agillat' is well. 674 


{ Pleading a bargain and ſale without 


| ſhewing it to be for a valuable confi- 
deration will be ill upon ſpecial de- 
murrer, but is cured by verdict, or ta- 
ing iſſue on a collateral fact, 1229 


Declarations. 


Where the plaintiff claims an eaſement 
out of the defendant's ſoil, the de- 
claration muſt ſet out the title. 6 

Where the action is againſt the original 
leſſee, the breach need not extend to 
aſſigns. E 8 

In action for being excluded from the 
veſtry room, mult ſhew the pariſh had 
a right to meet there, 624 

Willielms, for Waltero in the a/ſſumpfit 
vitiates not, if there be no W7llielmo- 
named before. | 228 

Caſes of averments of identity, and va- 


— 298 
Alleging the entry of leſſee prior to 
the commencement of his term will 
not vitiate the demand of rent, 350 
In an action of eſcape the deſcription of 
the place where the priſoner was ſur- 
rendered into the defendant's cuſtody 
is immaterial, 6593 
In ejectment in London if the houſe is de- 
ſcribed to be in a wrong ward there 
will be a nooſuit, ibid. 
Where in replevia the place material. 


In an indebitatys aſſumpt the day is 2 
material, and the alleging a different 
time in the replication is no depar- 
ture: but in caſe upon promiſſory 
note, it 18, 21, 22 

Cumque etiam in treſpaſs ill, 621; but 
amendable. Hg1,-1162 

In an action againſt a rector for not 


| 


taking away his tithe of hay where 
352 the 


As. 


1 
. 


the declaration averred 5 plaintiff 
loſt the uſe of his ground from the 
Ada of cutting down the graſs, it was 


held: well enough though the parſon 
may let the graſs lie long enough to 


VN 


Ka. 


make it into hay. Page 245 
12 21. R. calling che defendant admini- 


ſtrator in the declaration is ſufficient, 


without a ſpecial averment. 781 


. Want of an aberment in a declaration 


- helped by goo over. | 931 
Vide nds” 


* Pha "RY a 
Affidavit that a plea in abatement is a 
true plea, ill. 


705 
Fel privilege refuſed to be ſet afide. 


837 


A pleai in abatement muſt come in with- 


1 in ide 27 four . 1192, 1268 
” _ | | General FF 


Now aff good plex to an action 
+ againſt a carrier. 574 
Na delet not pleadable to debt or arci« 
cles for not paying fax flock. 778 
Toa declaration on promiſe to the aſ- 
ſignee, nen aſſumpſis to the bankrupt 
is an ill plea. 919 
Not guilty in Wenn, ill on demurrer. 


1022 
Lea ve to . the general iſſue, and 
1 N it with a ſet - off. 1267 


Leave to withdraw the general iſſue and 
pay money into court. 1271 
jea waived after a joinder in demurrer, 
che plaintiff having loſt no time. 1181 
Cannot withdraw ſpecial plea, but in 


order to nh the rere iſſue. ders | 


dee. . 8 


- Plea iu bar. 


35-44 o 


= * * 
* 


rb alledged to be made 
=_ form according to the ſubmiſſion. 


n 116 
Payment on 1 the day, miſtaking the day 
ava: + 317 
A —.— 3 80 cannot be pal 


6 + 1 
14. - — 
* * 


„ 


128 


DE x. 


| 


| 


| 


| 


i 
Sy 


? 


In an aQion upon a bail bond the . 
is not traverſable. : Pa , 


A note given cannot be pleaded Sn ſatis - 
faction of an indebitatus afſump/i. 
26 
A plea of the ſtatute. of gaming — 
mention the particular game. 495 
A plea of fſatisfaQtion mult ſhew an ac- 
ceptance, $73 
Payment of principal and intereſt is if. 
ſuable, though it be alleged as of a 
day which is before the day in the 
condition. 622 
An heir may diſcharge himſelf by plead. 
ing payment to the value of the lands 
deſcended. 665 


Vi 


Where a plea 1s general, quod indemy- Q 
nem conſervavit, it muſt be ſhewn 4 a 
for cauſe chat it does not ſay how, ; 

681 | 

Upon a ſpecial capias by original the a 

defendant ſhall not be obliged to plead 
ſooner than upon a common latitat, 

684 

Special il habuit in tenementis cannot be De ; 

leaded to action for rent on leaſe by fl 

Madentare. 817 Dou 

Where a prior recovery in the ſzne 2 
court is pleaded, oyer mult be given, as 

$23 

Where I confeſs and avoid, 1 ought not May 
to traverſe z and it may be paſſed over * by 
and iſſue taken upon the * * 

J 

Where payment is pleaded to a bond Not 
ſei. ſuch a day; the day is not ns- Gan 
terial. 954 S 

A juſtification under proceſs of univer- pl 
ſity held ill. 993 ” 

Where thoſe who might juſtify join vi — 
thoſe who have not a good my 85 

, bad all. 
tion, it is as to 509, 9900 — "RY 

On a rule to plead as he will ſtand Is Bak 

the defendant may ſtand by bis p< 


already delivered, and the my 
cannot ſign judgment. 
ln treſpaſs the plaintiff need only (alalf 
the defendant's title. 1258 
Defendant who has eyer is not bound 1 


inſert it in his plea. . 


Where two partners are-ſued and one 
outlawed, the other cannot plead in 
bar that the outlawry is erroneous. 
| Page 1269 
What pleading is neceſſary to an infor- 
mation for not repairing a bridge. 


179 
Traverle. 


Venue and Trial, 


j 
Where the plaintiff replies full age of 
the defendant, it is not neceſſary to 
lay a venue, as it is a releaſe. 8 
Qualities of the perſon triable where the 
action is brought. 9 
Jn apt iſſue may be joined, though there 
is not an exact afirmative and nega- 
ue. 


Pieading double, &c. 


D:*ndant allowed to plead two juſtifi- 
tions. 425 
Doubie plea, of tender, iction 
al.owed. | | c 
General iſſue, and ſtatute, of limitations 
allowed. 678 
May plead non eff factum, and a diſcharge 
by bankruptcy. $71 
Not guilty, and a juſtification, not al- 
lowed to be pleaded. 8-6 
Not guilty, and the ſtatute of limita- 
tions, pleadable. 889 
General iſſue waived, and allowed to 
plead double. go6 
Leave to plead non eff faftum, and no 
requeſt made. 908 
Me aJumpfit, and tender, not allowed. 


and ev 


949 

Leave to plead bankruptcy generally 
and ſpecially, 1000 
bankruptcy and now aſſumpfit. 1000 


No pleading double in a qu tam. 1044 


ble pleas in the office, the court will 


not relieve him for the plaintiff's 
making up the record. 1266 
t rejoin double. 908 


— - 7 4 Py $4 — —_ 489 
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vide Iftions Popular, Demurrer, 


1377 | 


If the defendant does vot leave his dou- ' | 


ne,, 

Where the plaintiff declares upon a 

poſſe ſlion only, and the defendant 
pleads liberum tenementum; the plain · 
tiff muſt ſhew a title in the replica- 
tion. N Pape 5 


. 


* * 


Ia debt upon a bond, where the defend- 


ant pleads a payment and acceptance 
in ſatisfa@tion ; the plaintiff may take 
iſſue upon the acceptance, which-will 
de an argumentative deniatot the pay- 
ment. | a 23 
An immaterial traverſe does not preclude: 
the other party from taking a traverſe 
upon it. + Id 
Where the plea contains. matter of en- 
cuſe, it is enough that the replication 
meets it, except in caſe of awards. 
— 

Replication in the copulative, that 
ditches, ways and paſlages, were not 
filled with water, to a plea that they 
were, is good, | 246 
Infancy pleaded, and neceſſaries rephea, 
a diſcharge is a departure. 422 
Aſſumpſit againlt an executor for à tar» 
rier's bill, &c. plea that teftatox was 
an infant; replication that the work 
was neceſlary for his horles, held ill on 
demurrer, 110 
Defendant being obliged to transfer 
ſtock within three days after requeſt, 
pleads that the requeſt was made ſuch 

a day, and that he transferred it the 
day following, the plaintiff may re- 
ply that he did not transfer it on that 
day. 450 
Statute of gaming pleaded, the rephez- 
tion mult not take iſſue upon the 


particular ſum. 493 
Replication Ton g, attorn' muſt not con- 
clude al pait. 2 


$3 
To a ſtock contract the defendant pleads 
that the contract was not "regiltered 


day) ſecundum formam flatuti z the 

_ plaintiff renders iſiue, that it was re. 
ode ſecunlum, Se, and has a ver- 
did and judgment. 554 
Sr Ho W her 


5 "1 my 
Ne "ts FT y _ 
4 


before ſuch a day (naming a wrong 


1 
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Wbere there is a traverſe the replication 

ſhould conclude with an averment: 

Lon Page 871 

- 'The defendant is not bound by a con- 

" ſent to rejoin gratis, if the replica- 
tion ſhews cauſe of demurrer. 1185 | 

Where a material point of the plea is 
denied, the replication muſt conclude * 
to the country, 1220 | 


-- 


Puis darrein © contiznance, and other | 


| matters, _ | 
A plea puir darrein continuance muſt be 
pleaded upon oath. 493 


In a ſtire facia on a judgment recovered 
by an executor, the eath of the teſ- 
tator need not be ſhewn, 631 

Repleader awarded after an immaterial | 


iſſue. 847 
8 | | 
- Pleading in criminal caſes. Vide 
WES WMarbem. 

Peledges. 

Writ of appeal not ſuperſeded ſor falſe 

ſuggeſtion of pledges found, 854 

See Pawn. | 
Poox. 
Ancient flatutes for the reliefol the poor. 
1067 
Vicar's tithes chargeable. 77 
_ Tithes are rateable as a tenement. 100 


The ſefioas may originally charge pa- 
riſhes out of the hundred to contri. 
bute. 56 

Juſtices may order one pariſh to pay a 
ſum in groſs to another, but they muſt 
make the rate by which it is to be 

__ raiſed, 1114 

Overſeers may be appointed at any time 
in the year. 1123 

Appointment of overſeers muſt tile them 
ſubſtantial houſholders in the . 

| 1261 

Mandamus to appoint overſeers in an ex- 

traparochial place, | 


nn 
It. is 2 good return to a mandamus for ap- 


-- 


pointing overſeers, that the place i 
not a village or townſhip. Page 1143 
Seffions can not meddle with overſeery 
accounts, till allowed by two jultice, 
Veſtry cannot order overſcers to 2 
the balance of their accounts, 992 
The poors rate is not to be removed, 
; 2, 975 

In an adjudication that WR» 1h 

| to become chargeable, it need not be 
| ſaid to ſoch a pariſh. 142 
Order to relieve a poor perſon muſt men - 


tion him to be impotent. 10 
Son in law not bound to maintain his 
wife's mother. 
Father not bound to maintain the fon'; 

wife, 955 
See Settlement. 
Poztions. 


Younger children's portions decreed to 
be raiſed according to a power not exe- 
cuted, | boz 

Power. 

The poſſeſſor of an eftate has a power b 
make a jointure, but dies before acom- 
plete execution of the power according 
to his marriage aricles; the remaiader- 
man decreed to perfed it. 596 


Conſtruction of powers, and their eu- 
cution, in law and equity. 6ol 


Covenant by a remainder man to exe- 


cute a power of making a joiotore 
when in poſſeſſion, decreedto be mat 
good after his death. 604 
Conſtrudtion of a power to make * 


A power to grant a life eſtate is not vel 
executed by a leaſe for 99 yea - 


terminable on a life, N 


The praemunire clauſe in the bubble 15 


7 


512 
Two houſes in an extraparochial place | 


© are not enough to denominate a ville 


1040. Five houſes do not. 1071 


leaves aa in the court to modem 
| © - the judgment, - 41 


* 


7 N'D 
Yuerogative. | | 
g | 
r what caſes a juror may be withdrawn | 
e for the crown. # Page 984 
983 The crown may enlarge the borndaries 
ain of a city or county. rhe? *- 
992 Wl Where ſeveral iſſues are joined, the 
ed, king may try which he pleaſes 7 | 
75 29 
cely WY Where the crown has a title to preſent | 
t be on promoting the incumbent to a 
142 biſhoprick, it is not neceſſary to be 
hens done during the life of the promotee. 
10 | 841 
di WM Where a ſtatute inflicts a diſability to 
190 take lands or a pecuniary penalty for 
ſon's a public crime, and does not declare 
95) who ſhall take, they ſhall go to the 
crown. 323, 371, 374 
What acts of parliament bind the crown 
without expreſs words. 516 
: dee Debt to the King, &c. 
d to | 
2 Preſcription and Cuſtom. 
Where the original of a way is account- 
ea for, the preſcription is deſtroyed. 
90 
rer w If any part of a cuſtom as laid be un- 
co reaſonable, the whole will be void. 
rung 122 4 
nder. Preſcription to take three buſhels out<ot 
5 every ſhip's cargo for keyage is good. 


1228 

Cuſtom of London, that none but free 
porters ſhall carry corn, &c, good. 
462 

Cuſtoms of other manors or archdea- 
conries not to be given in evidence 
to prove the cuſtom of a manor, &c. 


git 6 
$9» 957 
a For 24 pariſhioners, Ac. to make a 
[5 rate, and a certain proportion to be 
9 levied on ſuch a hamlet, incertain. 


bee London, 1225 
Pꝛeſentation. 


en promoting the incumbent to a 


Where the crown has a title to preſent | 


| See Quare impedit. 
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biſboprick, it is not neceſſary to be 
done during the life of the promotee. 
But the turn is barred by a preſentation 
by another perſon. Page 841 


Preſentation creates a fee in the advo.-. 
ſon, and is generally a ueceſſary proof 


to be alleged of it, 1011 


* 
7 


Pꝛiſon and nne 


The rules may be allowed to a priſoner 
on excommunicato capiendo. = 
One committed for a contempt cannot 
have the benefit of the rules; nor one 
in execution for a miſdemeanor. $17 
843, 122 

Rules of the priſon enlarged till priſon 
A priſoner muſt ſign the petition for'a 
day rule, before he goes at large. 

; 0 

Where the defendant is in cuſtody, 955 
declaration muſt be delivered to the 
turnkey, and not into the office. 474 
The duty of a gaoler is not to puniſh but 
confine, 884 
Gaoler cannot retake for fees; og 


A priſoner not charged in execution two 


terms after judgment, is ſuperſedable. 


| 943 

A priſoner ſurrendered by bail, ſuper- 
eded, becauſe charged in the ſame 
court after he had removed himſelf 
although he had not given notice of it 
to his plaintiff. | - "ISS: 
A priſoner is ſuperſedable, unleſs the 
commiltitur is entered on record before 
the end of the ſecond term. 1215 
Juſtices of peace cannot commit one 
in B. R. to the county gaol. 


with proceſs, 


873 


" 


413 


828 
Leave given to charge a felon con vict 


One in execution may confeſs a he 


judgment without the preſence of an 
attorney. : - | 1245 


Members of Parliament may be ſued in 


2 - 
Members 


Co B. by bill. 
3B4 


— # ; "4 wr — 4 ** 
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Members of Parliament have privilege | Executor may be ſyed for a 

for return after its diſſolution. P.g85 | where he proves the will, though be 
They may be diſcharged on motion | does not live in that dioceſe, P. $47 
without filing common bail. 985 | The ſpiritual — cannot refuſe 9 


An attorney, though ſervant to a Peer, grant probate pending a commiſſion 
has no privilege of Parliament. 1065 of appraiſement. . 
An attorney muſt be ſued by bill, though | Order on the ſpiritual court to deliver 
the plaintiff be alſo an attorney. 1141 out a will on ſecurity, 961 
Attorney ſuing by original waives his | | U 
privilege. | 837 Pꝛocedendo 
An attorney of C. B. muſt plead his | h | 
privilege in B. R. and cannot be diſ- | One defendant in a joint aQion in u ? 
5 charged on common bail. Gs Fan inferior court brings a habeas cou 
An attorney in London cannot be ſum- there ſhall be cedendo. 0 
moned on the militia if the ſervice i: ae x ol 
rſonal. ; I 143 I U 
It is perſonal though ĩt may be ſerved by E | Proceſs. 
deputy.. *”* | Prohibition to the Great Seflions i 


Where an attorney is defendant, he 


may change the venue into Middleſex. Wales, where the proceſs was ſerved 


1049 out of the juriſdiction. 646 
[2 8 3 Scire facias may be ſerved immediate! 
Barriſter may lay the venue in . before the return is out. 6 


> "or | In action on falſe return on meſne pro 
Plea of privilege refuſed to be ſet _ ceſs the jury may give the whole debt 


HW. De in damages. be 
Privilege of the prothonotaries' clerks | inſt bail may be . 
mult -be pleaded with an affidavit. day of the return of the capia: / 


If 


<4 atisfaciendum. $69 
* _—_— Penny of 75 5 N facias on recogniſance can | 45 
ot en o privilege. the makes defaul 
Attorney or not, to be tried by the 3 Wann. ; wm EK” 
cord. ] . 72 On ſeryice of copy of proceſs, the pr 
A 3 the trial * oo e 3 
prices privileged. | & i 
Writ of privilege refuſed to a juſtice of eee en NOI: go mn 
peace, for diſcharging him from the i ith qui tan, ibo 
ene conſtable er ee 7 
F Clergyman not obliged to be expenditor Engliſh notice on proceſs' is good, thy 
ol lewers, 1107 the year be not expreſſed, 123 N. 
| J 2 g See Return of Writs, | 
.  Pzobate of wills. H. 
rerogative probate without bona na- Peocurations. 
bilia, only voidable. i : 73 Ate a Oo 15 15 
2 N is 8 J 8 again & or his vicar the archdeacon, altbovy | 
ee irs 2 the church for which they are demi Ne 
Original of the right of probate of 2 — ed is a rectory impropriate without | 
| «4 74 i ed, d they art * W. 
Pending a ſuit in the ſpiritual court nn 


=, 


perly ſuable for in the 


touching the validity of a will, an court, 


, _ Indictment for fqrging it ought not to 


gacy F 8 9 

b be Pzokort. 

8 | * 

* An exemplification will ſatisfy the pro- | 
iſfon irt of letters teſtamentary. Page 412 
8578 Profer: of letters teſtamentary not ne- 
eliver ceſſary, where the executor is not 


ty to the aQiion. 1261 
Matters of record pleaded by ay of 
dilatory, if of another court muſt be 
fub pede Hgilli. | 520 
pleading letters patent /ub /igillo without 
feeillat' 18 well. : 674 
Oer of a deed not to be diſpenſed with, 
though ſhewn to be loſt. 1186 
Where a bond is in the hands of a third 
perion, the court will oblige him to 
give eyer and produce It. 1198 
Defendant who has oyer is not bound to 
inſert it in his plea. 1241 


Pꝛohibition. 


If the plaintiff in prohibition prevails in 
any part of his caſe, he ſhall have 
colts, 1062 

Colts given from the firſt motion. 82 

Alter rule to declare, the defendant may 
ſubmit and ſtay proceedings. 1149 

la prohibition the contempt is but form, 
and the jury need not give any verdict 
about it, 482 

Refuſal of the plea not traverſable 483 

The ordinary has no juriſdiction to com- 
pel churchwardens to be ſworn. 52 

No prohibition in a ſuit for tithes, where 
the queſtion is between impropriator 
and vicar, 87 

Not granted to lay ſuit in the eccleſi- 
altical court for procurations. 421 

Huſband cannot ſtop the wife's pro- 
ceedings in ſpiritual court for defama- 
_ 576 

Prodibition to ſuit by a clerk of a parith 
for fees. . 1108 

Not to go after ſentence, in ſuit for 


calling whore.in London. 187 
Words tantamount to whore are within 
the cuſtom of Londax. 471, 545 


Pas tantamount to whore in Los- 


: 


2 
r Ez 


_— 


$55» 823 


No prohibition for You are a bazed. 
| WE Page 1100 
Where a deed comes in by incident, the 
admiralty may try whether, it was 
fraudulent, WW 
Suit in the admiralty by a_ part-owner 
to give ſecutity for the ſhap, not pro- 
hibited, | | 890 
Prohibition to the Great Seffions un 


out of the juriſdiction. 630 


change. Piopertp explained. See 
Gift, Pawn, . Trover, Purchaſe. 
373» B77 


„ 


Quahers. 
| A no ground for an 


of an award. 441 
Cannot exhibit articles of the peace 


without oath. | 527 
Quaker no witneſs in an appeal of 
murder. | 856 


Affirmation not to be read on a motion 
for information, $72 

No rule to anſwer on the affirmation of 
quaker, | 9 

Afirmation of ſervice of a rule on the 
crown fide may be read. .1219 


Quare impedit. 


In quare impedit by the crown for the 
next turn of a living void by promo» 
tion, defendant pleads that the crown: 
preſented 4. who is fince dead, and 
that he himſelf is now preſented and 
is parſon »mparſonee with a traverſe 
that the church is ftiH vacant by the 
promotion; this is a conſeſſion 
avoidance, and the traverſe bein 

therefore bad may be paſſed over an 
iſſue taken upon the avoidance _ $37 

The declaration having ſet forth chat F. 
the late archbilhop was ſeiſed as of 
fee in right ot his archbiſhopric of the 


| advowſon of the church of A. &, and 


* 
, "= . 
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CE 


Males, where the proceſs was ſerved - - 


Pꝛomillozy Notes. See Bills of Ex- + 


attachment for non- performance 


the archbiſhop in his plea admits this 
> ſeilin 
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ſeiſin and a vacancy by promotion as 

alledged in the declaration, but in- 

ſiſts that the crown by patent granted 

to D. the deanery of A. with all its 

rights, members &c. by virtue whereof 

be was poſſeſſed of the church of A. is 

a member of the deanery &c. this is ill, 

as it neither ſhews a preſentation nor 

that the church was a member of the 

' _ deanery. Page 837 

* Subſcribing the articles need not be al- 

leged-in grare impedit either in the de- 
elaration or plea. 84 

It is generally neceſſary for the crown to 

allege a preſentation in a guare impedit 

as well as a ſabjeR; but the want there- 

af may be cured by a verdict, 1006 


Setting out a commendam retinere does not 


amount to ſuch ao allegation. 1006 
But where the verdi& finds that the crown 
was ſeiſed in fee ut uno gro/o, it cures 
the want of it. | 


| Vide Pzerogative, Pzeſentation. 
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Quo warranto. 


plea that is inſufficient, confeſſes the | 


uſurpation. | 90. 
"There muſt be a judgment of oufler, 


where the party is found duly elected 


but · not ſworn. 582 


I'N o K x. 


3 Bates. 


"Where the defendant confeſſes an uſur- | 


pation for part of the time only, there 
can be no judgment of oer. 952 

A bare ſwearing in and acting, does not 
make a man an officer de fa#o; and 
unleſs there is ſome form of election, 

be is a mere uſurper. 1090 
A judgment of offer againſt the magi- 
flrates before whom the defendants 
were ſworn, proper evidence. 1109 
Information lies for adding as a truſtee 
under an act of parliament without 


due appointment. 299 
Lies againſt a ſleward of a court leet. 


621 
Lies for ſetting up a new office, 836 
Qu warrants lies for a ferry. 1161 


Due warrant lies for the fleet con- | 


table. - 1213. 
No information for erefting a warren. 

| 637 
non- 


o quo warranto for a forfeiture by 
, 819 


 grtendance 


No quo warranto for office of churchyy. 
warden. » Plage 1196 
Colts given on diſcharging a rule for a 
quo warranto. 1039 
The court will not grant information 
- where the only acting is voting for 
parliament men as burgeſes when 
they had the fame right though they 
were not ſo. $47 


T- 
nn 


THE King's bench will not er. 
amine objeQiions to a pook's rate, 


Owner of tithes charged as 3 
where he lets them to the tenant of the 
land, 75 575 

A ſcavenger's rate cannot be made for 
a divifion in which there are no parih 

officers, F# 630 

A perſon is not chargeable to the por 
rate as being the occupier of the 
meeting houſe where he preaches, 


| 4 
Poor's rates not to be removed by c. 

tiorari. 932, 975 
See Uagrant.- 


Becognizance. 


On a recognizance to appear in J. R 
on the laſt day of term, the party hu 
till the laſt moment of it to appear u. 
1220 


Rule to make up a new record, whers 
the firſt was loſt. 141, $33 
New writ of inquiry, c. ordered to be 
made on loſs of the former. 1077 
Judgment entered aunc pro tunc. 91% 
Figures are not to be uſed in records 
= Roman numerals may. 261 
Officer may be examined as to the cot- 
dition in which records are preſenti, 
though not as to the ſubilance. 21? 
Preſentment muſt be in Latin. 
Con viction of forcible entry 


44 


\ 


of (wearing, in the preter tenſe ill. Page 
-— 


„ eden in u capital caſe refuſed a. 
1 ö. E. does not ſend the record to the | 
u Exchequer chamber. 837 
den bill of Midale/cx is well deſcribed as 
hey WY the precept of the king. 1069 


term. 1110 


| 
Recovery. | 
A recovery is a method of defeating an 


er. cliate tail excepted out of the ſtatute 
are, 47 dons. f I 
393 ſurrender of tenant for life ſhall 
dier, preſumed on a recovery of forty years 
the ſtanding, 1129 
525 % eoant in tail by purchaſe with the re- 
for verſion in fee ex parte materna ſuffers a 
ih common recovery; the old uſe is gone, 
630 and it deſcends to his right heir. 1179 
0 recovery without ſeiſin is imperfectiy 
the found; and no venire Facias de novo 
bes. mall go. 1185 
7er to reverſe a recovery is barred by 


20 years, though the title of plaintiff 
accrued within the time. 1257 
Where bad deeds to create a tenant ap- 
pear, a good deed is not to be pre- 


ſumed, 1267. 
Beculants. ; | 

Of the diſabilities accruing from being 
ſeat to a foreign popilh ſeminary. | 
a 318 
Conviction of recuſancy certified in B. R. 


mult be pleaded there /ub pede ftgilli. | 
522 


ö be e judgment for recuſancy is, quod 
077 cvietus eff, ; 1048 
017 WR” <2 viftion is not neceſſary to prevent 
nds he deviſe of lands by a papiſt in 
261 beard, | 1095 
on- 

ed, 


Regiſter. | | 
purchaſer with notice of a prior in- 
cumbrance, is not 
ut regiſtring it, 


by the 
664 | 


1 D 


Plaintiff cannot enter a remittit in another 
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Regiſtring an aſſigument is not regiſtring 
= leaſe. 288 Page 1064 


Remainder. 


Qroſs remainders do not ariſe by im- 
plication in a will without neceſſary - 
words, 959, 995 


Landlord has no remedy agsinſt the 


ſheriff, if he does not make his de- 
mand before removal of the goods. 


: Bo, 
Adminiſtrator of a landlord within the 
ſtatute 8 Ann. c. 14. 212 
Oa execution the landlord's rent ſhall be 
paid without deduQion of ſherifFs 
poundage. 643 
Where there is a covenant to pay rent, 
an action lies, though the leſſee has 
no enjoyment by the default of the 
leſſor. 763 
Ground landlord cannot come in for 
rent on execution againſt an undex- 
leſſee. : 787 
Where there are two executions, the 
landlord cannot have a year's rent on 
each. 1024 
Where two parcels of land are diſtigeily 
let, there cannot be a joint diltreſs for 
both rents. 1040 
Landlord a treſpaſſer, for not removing 
diſtreſs at the end of five days. 717 


Beplevin. 
No replevin of goods taken upon a con- 


viction. 1184 
Where in replevin the place is material. 
- - OE 
. Reſcue. 


No attachment on affidavit of reſcue, 
without a return. | $31 
In an indjAtment for a reſcue, it muſt 
appear for what the party was com- 
mitted to the houſe af correction. 


1226 


1 


No information for erecting a warren. 


* Subſcribing the articles need not be al- 


Betting out a commendam retinere does not 


Vide Pzerogative, Pzeſentation. 


- Plea that is inſufficient, confeſſes the 


"Where the defendant confeſſes an uſur- 


A bare ſwearing in and acting, does not 


A judgment of cer againſt the magi- 


2 
Lies againſt a ſleward of a court — 


. . WM 8 
7 2 „ — = 
[ 


a => 


ſeiſin and a vacancy by promotion as | 


alledged in the declaration, but in- 


fiſts that the crown by patent granted 
to D. the deanery of A. with all its 
kights, members &c. by virtue whereof 
be was poſſeſſed of the church of A. is 
a member of the deanery &c. this is ill, 
as it neither ſhews a preſentation nor 
that the church was a member of the 
deanery. Page 837 


leged in quare impedit either in the de- 
elaration or plea. 843 

It is generally neceſſary for the crown to 
allege a preſentation in a quare impedit 

as well as a ſabjeR; but the want there- 
of may be cured by a verdict. 1006 


amount to ſuch an allegation. 1006 
But where the verdi& finds that the crown 
was ſeiſed in fee ut uno groſſo, it cures 
the want of it. ib, | 


Quo warranto, 


uſurpation. ' 394 
There muſt be a judgment of oufter, 


where the party is found duly elected 


but · not ſworn. 582 
pation for part of the time only, there 
can be no judgment of ouffer, 952 


make a man an officer de facto; and 
unleſs there is ſome form of election, 
de is a mere uſurper. 1090 


rates before whom the defendants 
were ſworn, proper evidence. 1109 

Information lies for aQing as a truſtee 
under an act of parliament without 
due appointment. 


| 621 
Lies for ſetting up a new office, 836 
Qs warrants lies for a ferry. 1161 


Due warrants lies for the office of con- 


fable. - 1213. 


No gue warranto for office of church. ol. 
warden. Page 1196 


Coſts given on di ing a rule for a Ad 
quo Warrant. ] 1039 Cc 
The court will not grant information, . 
- where the only acting is voting * E 
parliament men as Lege when c 
they had the fame right though they WY *! 
were not ſo, | TT bn 
te 

| Bates. 
HE King's bench will not ex. = 
amine objeQiions to a poo rate, 4. 


Owner of tithes charged as 3 
where he lets them to the tenant of the 
land. 5:20] 

A ſcavenger's rate cannot be made for 
a divifion in which there are no parih 
officers. p 630 

A perſon is not chargeable to the pour 
rate as being the occupier of the 
meeting houſe where he preaches, 

74 

Poor's rates not to be removed by 0 

tiorart. 932, 975 


See Uagrant.- 


Becognizance. 


On a recognizance to appear in J. R 
on the laſt day of term, the party ba 
till the laſt moment of it to appear i, 
1220 


Becozds. 


Rule to make up a new record, uber 
the firſt was loſt. 141, $33 


New writ of inquiry, c. ordered to be 
1077 
97 


made on loſs of the former. 
Judgment entered nunc pro tunc. 
Figures are not to be uſed in 
ut Roman numerals may. 70 
Officer may be examined as to the cot- 
dition in which records are preſenei, 
though not as to the ſubſlance. 
Preſentment muſt be in Latin. 
Conviction of forcible entry 


63 
No guo warranto for a forfeiture by uh 
attendance, $19 


- terperſe& tenſs ill, 


ur. ol rearing, in the preter tenſe ill. Page 
19 sens: in 8 capital caſe refuſed a, 
1039 copy of has acquittal. IL 8 
tion . R. does not ſerd the record to the | 
e £xchequer chamber. 837 
when I bill of Middle/ex is well deſcribed as 
they the precept of the king. 1069 


term. 1110 


Recover p. 


eſtate tail excepted out of the ſtatute 
d: donis. | 272 


393 WA ſurrender of tenant for life ſhall 
pier, preſumed on a recovery of forty years 
f the WW ttanding. | 112g 

$25 WW Tenant in tail by purchaſe with the re- 
e for verſion in fee ex parte materna ſuffers a 
dar common recovery; the old uſe is gone, 

6550 and it deſcends to his right heir. 1179 
oA recovery without ſeiſin is im perfectly 
A, found; and no wenire Facias de novo 
ches, | 


ſhall go, 1185 
75ror to reverſe a recovery is barred by 
20 years, though the title of plaintiff 


+ 973 accrued within the time. 1257 
Where bad deeds to create a tenant ap- 

pear, a good deed is not to be pre- 
ſumed, 1267 

B. N q 


Recuſants. 
Of the diſabilities accruing from being 


18 

WH Convittion of recuſancy certified in BR . 
muſt be pleaded there ub pede frgilli. 
-22 

The judgment for recuſancy is, quod 
cmvietur eff, 1048 
A convidtion is not neceſſary to prevent 
the deviſe of lands by a papiſt in 
beard. 1095 


Regiſter. 


cumbrance, is not 


ut regiting it protected by the 


I Nn D E X 


Plaintiff cannot enter a remittit in another 


A recovery is a method of defeating an 


. 


ſeat to a foreign popiſh ſeminary. | 


A purchaſer with notice of 6 prior in- 


6641. 


2 _— A . * 
— _ wa * 4 * N * * 
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Regiſtring an aſſignment is not regitring | 
the leaſe, Page 1064 


Remainder. 


Croſs remainders do not ariſe by im- - 
plication in a will without neceſſary 
words, 969, 


| Bents. 


Landlord has no remedy agsinſt the 
ſheriff, if he does not make his de- 
mand before removal of the goods. 


Adminiſtrator of a landlord within * 
ſtatute 8 Ann. c. 14. 212 
Oa execution the landlord's rent ſhall be 
paid without deduQlion of ſherifs 
poundage. 643 
Where there is a covenant to pay rent, 
an action lies, though the leſſee has 
no enjoyment by the default of the 
leſſor, 763 
Ground landlord cannot come in for 
rent on execution againſt an undex- 
lefiee.  -* ? 787 
here there are two executions, the 
landlord cannot have a year's rent on 
each. 1024 
Where two parcels of land are diſtigeily 
let, there cannot be a joiat diſtreſs for 
both rents. 1040 
Landlord a treſpaſſer, for not removing 
diſtreſs at the end of five days. 717 


| Beplevin. 
No replevin of goods taken upon a cn 


viction. 1184 
Where in replevin the place is material- 
i 9 
- Reſcue. 


No attachment on affidavit of reſcue, 
without a return. | $31 
In an indictment for a reſcue, it muſt 
appear for what the party was com- 
mitted to the houſe af correction. 
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Wuengnation. 

General bond for reſignation of a bene- 
fice is good. Page 227 

Bond of reſignation not allowed, where 
money has been paid upon it. 534 


Return of writs. 


Rule upon the executors of a biſhop, | 


to return a fieri facias de bonis eccle- 
OL, 87 
Scire Facias in chancery returnable 261 
- Cinque, good fince the union, with- 
out in Auglia. 146 
Writ abate for an improper deſcription 
of the return day. 147 
Non ſunt inventi, no good return without 
nec corum aliquis. 225 
Attachment for a reſcue muſt be return- 
able at a general return. 624 
Fifteen days with the ze and return 


are k 765 
The f 1 day of quindena Trinitatis is 
the Sunday. 811 


Where a-/crre feci is returned, the court 
will not ſet it aſide for want of notice. 
Fw 813 
There need not be a four days rule on 
mandamus's in town. 857 
Latitat may be returnable in one day 
after the ee. 917 

It is no objection to proceeding on er- 
ror, that the return is not ſigned by 
the Chief Juſtice. 1063 


| Robbery. 


A taking in the preſence is a taking 

from the perſon, and felony, but in 
© ſpecial verdicts it muſt be expreſsly 
found that the party robbed was pre- 


ſient at the taking. 1015 
Rules, 
Sunday reckoned in rules to plead, Oc. 


[ Where a perſon is proſecuted for d | 


gerouſly wounding another, he ca 
not have a rule for his ſurgeon to in 
| ſpe the wounds, in order to be ad 
mitted to bail. 


g . age 54 7 
Upon a ſpecial capias by original, th | 
defendant ſhall not be obliges t 1 
2 ſooner than by a common ls t 

tat, 6 
In a common action the court will » 
| rule the attorney to give an accoulfM0;; 
where the plaintiff lives. 70 þ 
After oyer prayed, the party ſhall une 
the ſame time to plead after « ; 
given, as he demanded cer befon Ap 
the ryles were out. ibid t 

Service of a rule for an information 
the houſe, not good where the den 
fendant is gone to ſea, wal, 
Rules of K. B. priſon. Vid Þ 5 
| b 
| Wh 
Satis faction. See Yccozd. a 
Scavengers. 7 
Scavenger“ rate cannot be md 5 
for a diviſion in which there a 
no pariſh officers, bze ; 
| Fee 
Schools. 
The biſhop may take time to ingui 

into the character of one elecex 
ſchool-maſter before he licenſes lung 
| 102 : 

Dcire kaelas. 

To repeal a grant of a market, 8 
abated by the demiſe of the cet | Cor 
1 0 

Executor cannot plead judgments to ut 
ſeire faciasr, which he might LIE: 
pleaded in the action. — t 
In a /cire facias on a judgment recoemνO 
by the execytor, the death of e 
teſtator neeed not be ſhewn- Wo 
After two nichils the court will relieve a 
motion, if the defendant comes u Ai) 
- - reaſonable time. 0 . 


86 
Rule for one not party to attend the 
maſter, 477 


| See Pzoceedings agaiuſt Bail 
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Heſſions. 


me ſeſlons cannot ſet aſide the aſſign- 
ment of an apprentice bound out by 
juſtices. Page 48 
Mzy originally charge pariſhes to con- 
tribute to the maintenance of the 
poor of a pariſh in another wer 
8 er 
Order upon appeal need not ſay of 7 
ie ved. | 


be 
* 8 PR * FF) 
Have an original jariſdition to diſcharge 
2ppremtices. Nat r 
Appeal may be diſmiſſed for want of 
the notice appointed by the ſeſſions. 
3 315 
Have power to look into the juriſdiction 
of juſtices of towns, &c, upon an ap- 
pea) againſt an order of removal made 
by them. 300 
Where an order is made at an adjourn- 
ed ſeſſions, it maſt appear the ſeſ- 
kons began in time. | 832 
An inditment found at an adjourned 
ſellons muſt ſhew in the caption when 
the ſeſſions began. 865 
laditment at the ſeſſions for perjury at 
common law, quaſhed for default of 
juriſdiction, © 1088 
dee Jitions popular, Juſtices of 
peace. 


Settlement. 


Ancient ſtatutes relating to the ſettle- 
ment of the poor. 1067 


5 


Orders of removal. | 


Complaint may be to one juſtice, but 
order of removal muſt be by two. 


4 73 
Examination of a pauper muſt be by both 
the juſtices, | 1092 


every requiſite circumſtance, 211 
Order to remove A. and his family, bad 

45 to the family. 114 
odication that it was the place of 


Orders of removal need not mention | 


his lai legal ſettlement held good. 


"bid. 
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That the pauper is come into the pa- 

riſh,, not a neceſſary part of the adjus 
dication. 3 Page 189 
Adjudication of the huſband's 

ment is ſufficient to ſend the wife with. 

him. "SF 
After an order of removal is quaſhed, the 
party cannot be removed a ſecond time, 
without ſtating a new ſettlement. 
Woman's ſettlement before marriage re- 
mains, if huſband has no ſettlement. 


Te | 683 
Long poſſeſſion is a ſettlement, till the 

right is determined, 656808 
A child may gain à new ſettlement with 


the mother after the father's _ 
Where children are ſent a8 actually Got 
tled, their ages need not be ſet out. 

| 1047 


A child cannot be with the grand-mother 


for nurture. 1131 
An order unappealed from to remove a 
man and his wife is concluſive as to 


after - born children. 1172 

Order reverſed, final to the parties; con- 

firmed, to every body. 232 
Certificate. 


The reverſal of an order of removal of 
a certzhcate-man before he is charge - 
able, does not prevent the removin 
him when he is. | 125 
Certificate man not removable till ac- 
tually chargeable. . | 77 
A certificate mult be allowed, not wit- 
neſſed only, by two juſtices. 94 
A ſettlement may be gained by a certifi- 
cate man by deſcent of a copy hold to 
his wife. e 163 
Certificate to huſband and wife con- 
cludes the pariſh from ſaying they 
were not married, 186 
Certificate concluſive to the pariſh that 
gives it as to the marriage of the 


pauper , Ic. | a 1233 
ificate · man gains a ſettle - 


Where a certi 
meat, bis appreatice ſhall. gain a ſet» 
tlemeat. „ 

EKExecatiag 


5 422% 


Revcating d the s dess abe ſettles 
a certificate man. Page 1014 
A certificate-man's apprentice being af- 

3 12 a pariſhioner gains a ſettle- 


1147 | 
41 NPI may be ſent back 
there is a miſtake in the name 
_ ofthe pariſh to which the certiſicate 
is addreſſed. 1163 
The ſon of u certificate-man gains no 
 ntlement by a hiring and - ſervice. 


1165 
amn a ſettlement by 
_ _ Purchaſe, 1193 | 


A certificate-mian muſt be ſworn into an 
- office, elſe he gains no ſettlement by | 
, ann. 1199 


1 and Birth. 


A married woman gains no ſettlement 
dy living with an adulterer. 51 
Not A - 195 by a ſea- boy who lies on 


60 

erp no inhabitancy. 51 
The ſettlement of the ſon follows the 
ſettlement of the father ſo long onl 
as he continues part of his family. 
438 
A perſon irremovable needed not give 
notice before'3 £4. #. M. 470 
The forty days inhabitation of, an ap- 
prentice need not be all together. 579 
Children born where the father is not 
ſettled, may be ſent to his ſettlement 
after his death. 580 
If a ſon grown up does not remove with 
his father, he gains no ſettlement in 
te laſt place his father lived. 831 
There cannot be a ſettlement by con- 
| RiruQlive notice. 853 


Annual Offices and Taxet. 


Office of collector of a revenue gives 4 
ſettlement. 411 
Executing the office of tithingman or 
Ia ſettlemept. 

Paying to the poor gives no e 


it not rated. 1023 
Oſeĩating as ſchool-maſter and receiving 
10 J. per ann. does not gain a ſettle- 
ment. 4 1225 


* 


4 


1% » Fe 


| 


| 


* 


Tinements — . 


| Gained by taking an intire tenemen 
though in two pariſhes, Page g 
By two tenements in the ſame * 


Obtainiog a term by act of law, * 


of ſmall value, gains a ſextlewen 


A perſon ; A. bas an eflate a 
0 in B. he _\ 

ſent thicker. # . | 
A leaſe at will gains a ſettlement. ; : 
An intire tenement of 104 Þ 
though it lies in two pariſhes, gives 
ſettlement in that where the | 
lives. 20 
Renting a coney warren is a erden 
671 
Renting above 10/. per annum in ty 
pariſhes 1 15 a ſettlement where he * 


Renting the paſture of land is no * 
ment. 55 
Priſoner gains a ſettlement by * 
10 J. a year. 
A man cannot be removed from Ahn 
giz 
Though part of the purchaſe money 
advanced by another, yet if there! 
no fraud a ſettlement may be gained, 
1014 
Renting a wind-mill is a ſettlement 
1077 
A ſettlement is gained by living on bu 
own eſtate, and remains after thee 
is ſold. 1116 
Agreement at 10 J. a year, the la 
lord to make improvements, oo ſet 
tlement unleſs the improvemenu 1 
made. 1127 
The ms will preſume a leaſe w_ 
de 
Allowing a debt in a purchaſe, is i fun 
purchaſe of 30 J. value, to .wak 4 
ſettlement, 1168 


1 


4. js bound to B. but ſerves C. his & 
- tlement is in C,'s pariſh. 2 


1 


««%ů — 
* : 


_ 


he bankruptcy of the maſter does not 
diſſolve the apprenticeſhip. Page 532 
Apprentice is ſettled where he lies. 594 
Where the duty on apprentices 1s not 
paid, the appreniſſice gains no ſettle- 
ment, OT UE. 
Apprentice hired out by the maſter 
ins a ſettlement where the ſervice | 
1s performed. 1001 


. 


gains a ſettlement. 1066 


2. 


widow gains a ſettlement with the new 
maſter, 


"= | ty. 
Hiring and Service. 
ſeveral hirings for eleven months each 
and ſervice, gain no ſettlement. 83 


week, inſufficient. 143 
Going away twelve days before the end 
of the year prevents a ſettlement. 

1022 
A farmer makes over his ſtock and ſer- 
vants to another, this does not hinder 


the ſervant from gaining a ſettlement. 


90 
Sickneſs or abſence for reaſonable cauſe 
does not prevent a ſettlement. 423 
The ſervant of a viſitor gains a ſettle- 
ment. 524 
Turning the ſervant out of doors before 
the end of the year does not prevent 
the ſettlement. 526 
Uired ſervant is ſettled where the ſervice 
u. | 528, 794 
A ſervant before 3 is 4 V. M. need 
not be hired for forty days. _ 7 
der ice for a year on different hirings for 
a year, a good ſertlement. 878 
nog at yearly wages fora quarter, and 
if the parties like, to continue a year, 
ſufficient for a ſettlement, 950 
Uiring for a year and to be paid accord- 
1. to the quantity of work, gains 
a ſettlement. | 1139 
wing out the year with an executor 
in another pariſh is a ſettlement _ 
| I 
reement to part on a'month's . 


An apprentice bound for four years only. 
Apprentice turned over by his maſter's |- 


A hiring aad ſervice for a year wanting a | 


"wo f wz 
| Abſence of ſervant by the maſter's per- | 

| miſſion does not prevent à ſettlement. 
1 | BE =p. = 4 | 
Servant going to ſen with, his maſter's 
leave, and finding another to de his 


work, is ſettldddd. 1298 
Servant removing with his maſter in the 

ſecond year galus a ſetilement though 

there was no new hiring. 2549 
Rate may be made to reimburſe charges. 

| 1127 
Objections to orders'femoved muſt be 

argued before they are filed. 1263 


Certiorari to remove an order of the 
commiſhoners for the removal of 
their clerk, held to be due of = 


Sherfkf. see Ball, Eſcape, Fees. 
| Ships. . 3 : 


other is till liable for a loſs of gold 
ſent by the ſhip. 1281 
For repairs, c. done to a ſhip, the 
election of the tradeſman. 
Smugglers. — _. 


816 


ö 


If one ſmuggler has no arms, he is not 
within the ſtatute, though mehr 
. 11 


| have. 
| Soldter. 


A perſon liſted and qualifying bämſelt, 
ſhall be taken to be doing duty, and 
maſt be diſcharged upon common 
bail. . 

A gunner is a common ſoldier, and to 


does not reduce it under a hiring for a 
. | 1182 


The owner who has let his ip do ae 


maſter or owners are liable, at the 


be diſcharged upon common batt, 7 


| 
| 
| 
1 
ö 


* 


9 


2 825 Sn diem. 
If any intereſt was paid upon an old 
bond after the day, it muſt be a plea 
25 eren 


'Ty : War 5 


- * 


1 


. 24 


"OM performance 852066, has the 


party inſiſted to forſeit the penalty. | 


| A diftringas ſtamped before the exception 
taken, though not ſtamped at the time 
ol the trial, held good. 575 
A deed is good though executed before 


ſtamped. 624 
How to authenticate an admiſſion that is 
not ſtamped at the time, 716 


n granted on the firſt motion 
ſor the — of not fling common 


7 


Ban, 


Promiſe , of is, "ly not within the 

+. . ſtatute of frauds. 

. © caſe qutof the ſtatute of frauds. 236 

Conſtruction of the ſtatute for the pi- 
loting of ſhips. 249 

Statutes made pro. bono publics, to be ex- 
- pounded ſo as to attain their end. 253, 


"4 2 
A copy. of ſtatutes examined with 4. 
poarliament roll preferred. 446 
What acts of parliament bind the erown, 
though not named. 516 
* no indictment is directed by a ftatute, 

- penalty to the king mutt be ſued for 

ds a debt. 928 
Curtieraries relating to the highways are 
taken away by 3 & 4 . & M. 

orders made on a 


though to remove 
3 ſaBſequent law. 944 
T Though the time in a temporary law 


1s expired, yet if it be 9 N 


. 


1 * 5 a 
"IS 


The Ratute 21 Fac. 1. for fling 25 


** 


34 | 
"What writing is neceſſary to bring a 


| 


| | 


3 * 


* 


* 


. 
of the firſt law. Page pt 


davits in popular actions, does 5. 
extend to —— penal * 


The Sores 21 Fac. 1. does not 85 


new re to che aſſiſes or ſe 
ſions. "04 ne 


& 


Suirs. bee Declarations, Pleadir 


Sundays and holidays. 


Sunday reckoned in the Wy oy 

A writ of inquiry canaq de execu 
on a Sunday. 

Arid the court is bound to look i We. 
almanack and take notice of it the 
not ſpecially aſſigned for error, 

Selling meat on a duden, no _ 
communion law. 


# 


- Surety of Peace. 


A fact committed before the act of 
may be a ground for articles of 
peace. 

8 to take ſecurity on ma 

e 

The court will not inquire into 
truth of articles of the peace. 11 

But they will review them after ſeca 
has been ordered upon them, and 
ny” objection that 12 * 


Huſband may ſwear ge pow $ 
his wife. 

How to take ſecurity of the 1 
a marriage is diſputed. 

The court will not require onep 
on an indictment for 3 
to conviction to find ſureties 0 
good behaviour, unleſs he apps 


* 
5 a 
* 


Conditional ſurrender of a prebe 
leaſe, good to warrant 4 3 


4 conviction the cular oaths — 

be ſet forth, and the degree of the 

defendant if. the higher p penalty is 1 — 
: 7 497» 68 , 


 exciſeman is to be + the ai. | 
riſon where he lives. q 41 417 | 
be tenant ſhall not deduRt land tax 

the improved value in account with 
bis lan lord. | 1191 


Tenant. bee Taxes. 
f Cinant-right. $4 
nature of that holding. "in ry 
Center. 


ler nier may "i pleaded — 
7 
Vander plesded, 4 ; as 
paid into court, or che plaintiff ſhall 
take judgment, > 1+ is 
tender of more than due is 95 


ror ey brought in on pleading a "eller 
candor be taken out by the defendant, 

pe though he has a verdict, 1927 
ecial memorandum ordered, to give the 
—_— opportunity of n a 


038 
u covenant to do an act, the other 


party 
der of enn, 


Vor. II. 
an 


: * 
= 
1 + 4 ae * 


4 * * * 


| 


Wente. Tax 


* 
ment. 


payiog fo much money, a ten- 


455 1" 


What a tender of Hock. 


Introduction of paying money 


Court. 


Tender of flock, how to be proved. 
Page 504 


Er 


W 


The tender of ſtock mult a 


* the day that it can be acee t= 


T 
In tender of Rock, the uſual hours of 
transferring muſt be ſet forth. $32 


y | Bringing money into boort, ral. 
debt. | 2 
No bringing goods into court in trover. 
822, 1191 
In trover for money, leave given to 
briag it into courr. 142 
u may be brought into court at the 
ſuit of an executor. 796 
In action for en ee riding, cannot 
bring money into court. 787 
In action for dilapidations money can - 
not be paid into tourt. 906 
Penalty of a penal ſtatute anf. 


court. 


money into court, the plaintiff mu 
go on, and cannot have an wy 


In debt upon bond conditioned 675 — 
ment of money by inſtalments, he 
payments due can not be broy 
oe e the Tel 
bete en bond flayed det — 
court the inſtalments in artear. 814 
Money due by the firſt inſtallment may 
be brought in, but not to ſtay the 


Plaintif from lignig, * judgment. 


Amevds not plesdable to. | peſpal''or 
taking goods. 549 
Principal and intereſt, 2 brought into 
court on cjeQument * a mortgage. 
\ 413 

Proceedings in cjetment ſtaid on 3 4 0 


ing arrears of rent into court. N 
Proceedings on a mortgage may be ſai 

without payment of a W 1107 
* 2 1 W, ae. f 
bal N 3 C ? . 1 


* FI * 
- 
* 
* 7 
8 
bs : « 
|; 9 
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If the coſts are not paid on bringing : 
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: * F . 
bei d 0 wor {405% e enn 
8 : 
* 

x 5 ; r 
SLE, ; % HEEL 3s +3 ks * ö 


| The term in which bail is put fn feck- 
oned one of the two. terms in which 


a ' 1 VE; g **2 ks = 
declare. Page 631 
WF * 1 £48 1 


__ Plaintiff muſt 
See Notice.” 


3 


$9. 9 * | J Time. | 4 "7 N #6 } 
5 5 4 $4; $34 * * 5 7 „Ker * | 
* 2 2 22 0 « 7 ? x 8 * : 
In contracts for ſtock che "computation. 


muſt be by lunar months. 
See Days and times. 


TCithes. 


The parſon is not obliged to take tithe 


S 
7 


1 


g 


| 


: 


of graſs the day it is cut, but may let 


- * 
ñjt lie long en 
4 * 
10 * * * . cp * 
* © = 4 . 
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« * rr . mau 
: * 2 & Fs - 4 ; 
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ern Toll. Nas 
280 
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; g2* © 2 
Toll is not incident to a fair. 1171 
a 7 0 
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© Britain at the time of the ſlatute 5 
"Eliz. quaſhed, ' 552,788 
Debt upon a bond to 4. conditioned that 
In conſideration of her reaching B. a 


* 
4 5 


trade that B: ſhall not after leaving 


ber ſervice either by berſelf or any 


perſon for her uſe, carry on or ib RHruct 
Any other in that trade withia half a 
mile of 4's. now dwelling hauſe, or | 
_ "of any other houſe that flie, ber exe- 


eutor of adminiſtrators ſhall remove 


to, is good where the breach sfligned |. 


i fortnfifuding B's hoſbuod jn'wbar 


trade within half a mile of As then 


= . #414 
uſe, 739 
d * 
FE * * * 4 3 „ #T 6 
ä 
_._ Traverſe. 
; > $4 + Kt? 4; 


1 e ci n upon a bail-bond the arreſt 


13 not traverſable. | 


leſs eſtate would be ſufficient, 818 
Where I confeſs and avoid I ought not to 


traverſe, it may be paſſed oyer ang 


Indictment for ue a trade uſed in Great 


"_— 


ough to make it into hay. 
SEG 303. al BUS 


, 


{ 


the zd of Od, that a comnil 


Covenant for rent as aſſignee of lab 


| conveyed away the ſee before be nad 


| 444 |One 1 ied by an officer wif 
. "Traverſe of a ſeiſm in fee is ill where One PRE 


The traverſe bf an A eise for | 
ng is to be gonßdered as a def 


Treſpaſs does not 


In treſpaſs. and falſe impriſonment 


Ia a proceeding by extent, ele! 
out which he pleads. That the j 
: Oeobe, that the extent in realy 
ver 


rial nor double, and was held go 


afterwards ſeiſed in fee, this i u 


declaration, when any other 1 


1 
dant, and che proſechtor may x 
down the d 5 
0 g ie for taking an 
ceſſive diſtreſs. OY 


fendant juſtifies under a proceſ g 
en eadem, &c. apd-traver/e being 
ty aliter, Se. It is an unneceſlart 
verſe, and ill upon ſpecial dent 


„e 


och July againſt the ſurety by bond, 
a debtor of the grown, defend 


claims property in the debts and rf . 
ſeized under an inguiſition to m 


for: the extent was granted the ;th 


ſued on that day, that the ſurety | 
committed an act of .. bankruptcy 


iflued againſt him, refed that day, 
that a prqv/fiona] aſligament was n 
to 4 1 fe = Ofober, ei 
his 2 debts, £%, He thent 

es that at the time of the inqui 
tion the perſons, therein named 
debtors tothe ſurety, or that he 
entitled to the goods mentioned the 
in,—This traverſe is neither inn 


on ſpecial demurrery/ 4 “/ 
who was ſeiſed in fee, plea that le 


the leaſe, with a traverſe, that he" 


general and ill, as it ties up plat 
to prove the eſtate alledged i 


= : 1 
> Oi 3 3 


* L n 


render within the year in order 4 


Commitment for treaſon ma be ge = un 


„ 


BE 
25, # 
* 


lleber committed for high treaſon 


e bailed; : 
: A ; 
P Treſpaſs. 

. for an accidental burt. 56 


hinge done by goods thrown down 
ind caſually blown by the wind, not 
indictable. | | 190 
ons of treſpaſs againſt different de- 
ſendants are not to be joined by the 
„ | 420 
ſhere the act is lawful; as the fixing 
i ſpout, and the conſequence injuri- 
ors, the remedy is by caſe and not 


e veſpaſs. 634 
0 Making bona et catalle is too general in 
the treſpaſs, a 637 
e ug, de co quod after a quod cum, is a 
a politive charge. | 681 
e ig hold of 4 horſe, no treſpaſs with- 
ieh ost particular damage. 872 


6s for ſetting the end of a bridge on 
the plaintiff*s ſoil, through a highway. 
| | 1004 

for erecting a ſtall in a market with- 


hen M out agreeing for the ſtallage. 1238 
10 der of cuſtoms liable in treſpaſs for 
ö 


wrong ſeiſure, notwithſtanding pro- 
dable cauſe. 820 
e partner brings treſpaſs without his 
companion, it muſt be pleaded in 
adatement. tb, 
zan fuun proprium converterunt is not 
il in treſpaſs againſt baton and feme. 


fwd cum, amended. 1162 
treſpaſs for putting diſeaſed cattle 
40. damages, I 
pals for conſuming proviſions, 1130 
|| coſts on an iſſue extra iam. 
will jultify the party and the officer, 
ron an irregular judgment the of- 
deer only. - 509 
ers Joining in plea with a party who 
1 juſtiſiable, ſhall fail. 509 
fre the party and the officer join in 


i Jullification which is ill as to one of 


3 1094 
ciaration in treſpaſs beginning with 
no the cloſe, ſull colts though under 

2 
© plaintiff all have full coſts; in wal. | 
1168 


Lest upon an erroneous judgment | 
actions excepted by the act for the 
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| them, judgment ſtiall be againſt both, 


A juſtification under 4 


returnable pro- 
ceſs is ill, 


without ſhewing 4return of- 
it. , oy - +, 1184 
In treſpaſs the plaintiff need only falſiſy 

the defendant's title. 11238 


Amends not pleadable to 
in | ne 
In ejectment the plaintiff has his elec- 
tion to pay colts to Which deſendant he 
pleaſes. | aha n 
Damages ſevered in treſpaſs. 1140 
Trfal. '& 
to be tried by the re- 
cord. 5 | 706, 532 
Seizing a houſe in the Zaſf Indies is not 
triable here. y ne 
Where a deed comes in by incident, 
the Admiralty may try whether it was 
fraudulent. 8 
Where either party will ſuggeſt any 
"thing relating to the venire, a copy 
muſt be given to the other ſide. 235 


EI 


Attorney or not, 


proviſo. FI 797 
Counſel allowed in a capital caſe on a 
collateral iſſce. 82g 
In capital caſes the priſoner muſt be at 
the bar when the day of his trial is 
appointed: | : e =" 
If a defendant in the crown office car- 
- ries down the record; and it is made 
a remantt for the prolecutor's not 
praying a tales, the. recognizance is 
ſaved, ; 937 
| In what caſes the King may withdraw 


a juror. 984 
There muſt be a rule before any trial by 
oviſo. 1055 


Colts of a ſpecial jury (except ſtriking) 
allowed on 3 Geo. 2. c. 25. 1080 
Since the jury act, the wenire facias 
muſt be de corpore comitatus in the 


amendment of the law. 1085 
Though defendants who plead to iiſue 
are acquitted, yet damages may be aſ- 
ſeſſed againſt detaulters. 1108 
If it appears no iſſue is joined, the jury 
muſt be diſmiſſed. 1417 et vide 307 
| Ti 30 Caſes 
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Defendant pays coſts for not trying by 
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ws der ws doe e . 


law. the d may waiye the iſſues 
+ in fact, and * 4p an inquiry ypon 
the demurrer | $33 
pt — x 


Tri at _ .— where — whole 
- eftate in demand is of value, though No 


696 
Crown: not intitled to a trial at bar of | 
5 Information in nature of 8 guo ware 


In a capital caſe the court will not ap- 


| Verdict not to be ſet aſide for ſmalleſs 


to ſupply eee of damages. 


68 ing to evidence. 642 


| per on trying a traverſe on a return 


ſales of trial io 3 wrong aided 
; by ature. age 418 


againſt ſeveral defendants. 479 
Tri at bar ordered } in a e | 
44 ] 


No rule for wil at bar before ide join” 
ed. 


Otherwiſe — it is. 


; tatrial at bar until the defendant 

is preſent. 826 

No trial at bar in a cauſe ariſing i in Lon- 
don. 856 

> exe RA againſt a witneſs for not at- 
+ tendinga trial. 810 


- of damages, 940 
Writ of inquiry awarded for a defendant 


; 1021 
Where the jury drew lots, the court 
ſet aſide the verdict, though accord - 


Deſiring a juror to appear, no cauſe for 
ſetting aſide the verdict. 643 


no damages are given, this cannot be 
+ ſupplied by writ of inquiry. 1052 
ue acias dr nove awarded for the 
- omiſſion of aſſeſſing damages on trial 
of 1 the return to a manda- 

| 10 
1n — for ſelling wine by retail a . 
4e v awarded, it not being found 


chat the dozen quart bottles in which 


it was ſold were retail meaſure. 1125 
There can no wenire facias de nove be | 
mmwarded on a writ of error. 1055 
tay what caſes a wenire facias de novo may 

Free 887 


[ NZ pu it 7 


- 


New trial not gran verdi f 
the defendant on af, 
Warrants. $22. 10 

New trial granted after 2 trial 


No new trial where p 
had evidence on the Pall trial I : | 
New trial cannot be had a ſecond tin 
for exceſſive damages. b 
No new trial where one of the def 
| ants is rightly acquitted. $i 
No new trial in a 9ui tam after verdi 


pro def. 
2 cl a convict of forgery malt g 
pear perſonally when he moves for 
new trial. g6 


verdict for the defendant, no n 
trial to be granted after 1 Jo 
acquieſcence, 


No new trial for ſmallneſs of « 
105 


No new trial can be moved for on: 
crown fide after the ſigning an inte 
locutory judgment. 110 

New trials may be had in ejectmes 
and after a trial at bar. 110 4 

New trial denied, where the jury fnd 
matter left to them againſt the ſireng! 

of the evidence. 110 

No new trial where there is evidence 
both ſides. if J 

Inferior courts cannot grant a new in 

1 5 97 99 

New trial not grantable to 2 
on a penal ſtatute. 12} 

See es, Jnquire, 

itnels. 
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Trober. 


Goods taken in the owner's life-time! 
uſed after his deceaſc, are converits 
his life-time. | 

Removing goods whereby they ae 1 
though a treſpaſs, will Rn 
trover. 1 

la trover for money leave given a” | 

ie into court. 

Finder of a jewel may maintain | 


iking part and ſpoiling the reſt is a 
— the whole. Page 576 
A piece of tepee well in trover. 738 
Parcella ſegefirium, involucrorum et funium, 
I uglice, Ac. ſufficient in trover. 809 
Trover de 50 peciis materie guadraie, 
liglics timber, ſufficient. _ $10 
Trover lies againſt a cuſtom houſe officer 
for ſeizing and carrying away goods 
for non-payment of duty, if they are 
not liable to pay it. 943 
Trover for a parcel of diamonds. 827 
Trover lies againſt taker in execution of 
bankrupt's goods, without joining 
the officer. | | 
A recovery in trover veſts the property in 
defendant. | 1078 
Defendant in trover can not juſtify the 
dectaining goods for money Jaid out 
upon them without authority, 651 
But it may be deducted in damages. 


r ibid. 
See Tender, Wankrupt. 
| Truſt, See Uſes. 


Perſon muſt be idle as well as diſ- 
orderly to be committed for a va- 
grant. 1103 
Child of two years old cannot be a va- 
grant, 631 
Juſtices have power to commit to hard 
labour idle and diſorderly perſons. 


882 


Vagrant money ought to be raiſed 
quarterly, but a previous preſentment 
the grand jury is not neceſſary. 

— 1028 


Aariance. 


In ſetting forth a writing, more ma- 
terial than in a name, G. 231 
Variance in the Chrifias name of an 
Earl immaterial, | 316 


Cegrave and Seagrave no variance 
nal tiel record aka | | 15 


Cuju/dam promiſſionis, and ſeparalium pro- 
 ifionum, a material variance. 


| 


Judgment againſt the inhabicants of 


| 


* 


Variance by omiſſion of a name in 2 
warrant ſupplied by the writ, Page 
part 


of three pariſhes, and a writ of 

of a judgment againſt Me i 

of the three pariſhes, quaſſud. 1110 
If the record of ni privs agrees With the 


the iſſue delivered is not material. 


| 1138 

A light variapce fatal in 2 
corporation. 787 

Variance of the ſum in a judgment 
not cuted by a remittit. 1171 


Actions maintginable for cauſes arifing 


beyond the ſeas. 614 
Seizing a houſe in the Eaft-Tadics 
triable here. 6 


If the defendant' has eight days in the 
term the declaration is delivered, he 
can not move to change the venue the 
next term. * + 4 68 

Rule to change the venue muſt be moved 


charge the rule muſt be made before 
replication, a 8 $ $ 
On a ſcire facias by baron and feme upon 
a judgment recovered by the feme dum 
_ ſola, the plaintiffs. need not alledge 


their marriage with a venue. 775 
Plaintiff may amend in the venue. 1162, 
1202 

Venue not to be changed in debt. 87 
Debt for rent may be laid where the deed 
was made, or the land lies. 776 
Information not amendable in the venue. 
| 911 

Venue not changed to loſe an aſliſes. 


4 Venue not to be changed into a county 


palatine, nor in ſcand. mag. 807 
Venue of a cauſe ariſing in Wales can» 


ty to another, 1258 


t 
Venue not to be changed into a third 


892 ? 


unty without confeat, 
5 Changed 
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declaration delivered, à variation in 


for before plea, and motion to dif- 


not be changed from one Iugliſb coun» 
| Venue changed from Londen to Carmar- 


1216 


| | 7 


Changed from London to Midilgſer. Pagt 
Changed from Poole to Hampſhire, | to | 
corporation being intereſted. 874 
Where an attorney is defendant he may | 
change the venue into Middleſtz. 1049 | 
Attorney cannot change the venue to 
Middleſex where there is another de- | 


Sheriff may aſſign a bail bond out of the 
county, and the action may be brought 
where the aſſignment was. 729 
Action againſt a conſtable, not conffned 
to the proper county, where he does 
not act in execution of his office. 446 
Bux. Whether a wenue de novo ſhall be 

_ , awarded for uncertainty in the verdict 
n a capital caſe. 887 


Uerditt. 


Informal iſſue cured by a verdict. 973 
In debt on a covenant to pay money, 
| the verdict muſt go to every part of the 
demand. 1089 
FPpecial verdict finding that a bankrupt 
| bought and fold great quantities, 
faulty for the uncertainty. 514 
Verdict finding the election of a corpo- 
rate officer, and that he had not taken 
the ſacrament within a year; finds a 
ood election, without a negative 
finding that there was no proſecution. 


1145 


found, and no wenire facias de novo ſhall 
go. 1185 
Where the plaintiff's cauſe of action is 
confeſſed, and the parties afterwards 
go to iſſue, which is found pro d. the. 
verdict ſhall be fet aſide and an in- 
quiry awarded. 873 
Aſſets on a ſpecial verdict ſevered by the 
court. 1036 
Intire damages in verdicts ſevered by 
the court. 1038 
Poflea amended by the judge's notes. 


| Special verdict finding 


fendant joined. 21 610 | 
Barriſter may lay the venue in Middleſex. | | 
822 


A recovery without ſeiſin is imperfeQly | 


. 


| 11 
Special verdit amended by afidavir of 
the evidence. $14 
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On arguing a ſpecial verdid in « crini. 
nal caſe, defendant need not — 


be pre. 
Page 844, 127 
nothing as «© 
one of the offences, is an acquittal a 

that offence. yg 
When on arguing a ſpecial verdidt for 
a capital offence, it appears the de: 
fendants are guilty of a leſs crine, 
the court. wiil not diſcharge them, 


ſent in court. 


WY. ; 101 
he ſet aſide, becauſe the vaude 
ots. 641 
A verdict muſt find as to the whole le 
mand. 1089 


See Damages, Trial. 
Ueſtry. 
The right of adjoufning a veſtry is in 


the pariſh at large. 1045 
A ſelect veſtry, legal. 748 


Ville. 


Two houſes in an extraparochial place 

are not enough to denominate a will, 
| 1004, 1071 
Uiſitoz. 

- Offences againſt the private ſtatutes of a 
college are not pardoned by the att of 
grace. e 911 

The viſitor may puniſh one man for an 
act done by him jointly with others, 

| 913 

The appointment of a biſhop without bu 
Chriflian tame to be viſitor, extends 
to his ſucceſſors. ib 


The viſitor in his citation muſt purſoe 
his authority. ib 


Union. 


The ſtatute for union of churches in 
. Treland does not authoriſe the uniting 
a church that is full to 2 

a AER. 

Of the effect of the union of pariſhes 


ter the fire of Londen, 925 
Lacs 


Union of a prebend in 3 


5 naler hip of c Page 159 
imi- 3 Þ, 
25 Void and Uoivable. 2 
A. ive probate / without Mee 7 
al d lla only beidable 
nl 2 OP 2 voidable.. | 
— TE 
— . Uſes and Truſts. 
019 lufant covenants to levy à fine, he may 
rew declare other aſes when of age. 94 
ber A fine levied to the tenant of the præcipe 
de. in a recoyery, ſhall be intended io the 
08g uſe of the conuſee. | | 17 
Where the power is only to revoke, no 
new uſes can be declared. 584 
On a covenant to ſtand ſeiſed for love 
and affection, one named in the deed: | _. 
in may aver himſelf a relation. 934 
045 Confideration of affeQion cannot raiſe a 
728 power to pen for * benefit of a 


ſtranger. 935 
Lands diſcharged of a truſt by a ſale 
vithout notice, affected with the ſame 
truſt on their coming again to the 


hands of the truſtees,” 243 | 


Uſury. | 


IediAment lies not barely for a corrupt 
agreement, | 816 
Ulury cannot be pleaded to ſcire facias 
on a judgment. 1043 
But it may be got at by motion to va- | 
cate the judgment. ibid. 
Diſcounting notes beyond legal intereſt, 
held uſurious, 1243 
uy 2 be given in evidence on 2 
244909 
% party to the contract no witneſs to 
prove re · payment. 4 


322 
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v RD ERS and felonies i in any 
—— of Wales may be tried in the [ 
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633 


gli county. 4 


355 


li 


Cortierari lies to n. on iadid mente 
for miſdemeanor. Page 704 


| Habeas corpus granted of courſe, to re- 


move a priſoner from e to an Eu- 
gliſb county. 945 
Prohibition to the great ſeon, to ſtay a 


ſuit on a ſubpcena ſerved out of. the 
joriſdiction. 630 


daten, | 
[Where power is given to a 1 to . 


mit, in default of diſtreſs ; if he ſtare 


in his warrant that it in certified to him 
by the conttable that there is. none, 
the commitment is good. 263 
Warrant for treaſon executed i in court. 
30 

In what caſes a Warrant is a Faſtin 
to a N a T0 1002 


* * ”7 — 
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cis of > Bibby, 


Wiiracde: of attorney filed of any term 
pendente lite is ſufficient,” 52680 


_ Warranty... 4, 

A man offers plate to fale with warranty, | 
and afterwards ſells it to the ſame 
perſon. for leſs money, the warranty 
does not extend to this ſale. 414 


"4 


— — 


* * «4% 
ills. 3 


Where the owner of the fee with a term 
to attend the inhericance makes an in- 
compleat deviſe to carry the inheri- 
tan ce, it ſhall not be ſet up in equity | 
as a deviſe of the term, 61 
After probate of the will a court O 
vity, may inquire, into the fairneſs _ 
. "0 a reſiduary deviſe of perſonal _ 
Original of the right of mon of ville 


657 
Sealing a will is ſigning. 70 

Though ſigning in the. deviſor's pre- 
ſence is not mentioned in the atieſſa · 
tion, yet ut may be a good _—— 
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Ove of the fub Her, to the attegation 

His wife, held not to be a credible 

Farol evidence not admitted to determine 


the conſtruction of a will. 1261 
See Probate. 


Wine Licence. 


The felling a fingle * of wine by 
an unlicenced perſon, in his own 

" houſe, and which is drank in another, 

is a ſelling by retail, under 12 Car. 2. 

5 r. 25. i | 718 
Selling wine in bottles, is not ſelling by 
retail meaſure. "> 2 FOPE Bd. 


Witneſs. 
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| bond, to make affidavit of the execu- 
34 tion. a I 
3 Where the bail is a ſubſcribing witneſs 
BE he ſhall be obliged to teſtify. 406 
Attachment granted againſt a witneſs 
for not attending on a fu. 510 

A witneſs ought to have reaſonable no- 
\ © ticeof atrial. | ibid. 
Attachment againſt a witneſs for not at- 
; tending a trial. ; $10 
There muſt be perſonal ſervice on a wit- 
neſs to warrant an attachment. 
No attachment againſt a witneſs, unleſs 
reaſonable expences were tendered 
him. 1150 
Attorney preſent at putting in an anſwer, 
not obliged to give evidence of it. 

1132 

What age the law will allow an infant to 
be witneſs at. oO 


| ftrator, Sc. his hand may be proved. 


uuf a witneſs becomes intereſted, his de- 


\ poſition taken before cannot be read. 


L aying a wager on a cauſe does not in- 
cap itate for a witneſs. 652 
Piuty whoſe deed is forged, no witneſs. 


| '728 
Pa _—_— not admitted to prove his own 
. bankruptcy. 


- of @ will having an annuity deviſed to 


Rule | upon 2 witneſs to an arbitration 


101 


828 


D 1 
witneſs within the ſtatute. P. 1253 | 


e | 
| Party ſuppoſed to be defrauded, allo 
| A bond proved by a co-obligor. 


1054 | 


—_— 


A witneſs to a deed becoming 655 8 


| Giver of note no witneſs on inditn 


x. 


"IF the witneſs to 5. desd becomes in 
0 mous, he is conſidered as dead. P. 331 
— no witneſs in an appeal of mur 
Ser. cn oi nant 0 
Affidavit of one convicted of fo 1 
not to be read to ſupport a complu 


a witneſs in perjury, 22 
Vendor witneſs as to title, where no 

venant for warranty. 44; 
Wife of prochein amy a witneſs, 500 
Prochein amy no witneſs. 101 
| Guardian on record not a witneſs J co 
Proprietor of a note a witfieſs on an in 
dictment for tearing it. 59; 
Party to uſurious contract cannot & 
called to prove payment. 65 


for perjury in denying an agreemen 
relating to it. 10 
Tenant in poſſeſſion no witneſs in ejec 
ment, for the landlord, as being liad! 
for the meſne profits. | 6; 
Defendant in ejectment no witneſs 
indictment for perjury at the tr 
| 110 
One whoſe wife has an annuity deviſed 
for her ſeparate uſe, is not a good 
witneſs to the will. 125 
Wife of a party admitted to prove bet 
huſband's death. ; 561 
Wife witneſs againſt huſband, on indi 
ment for aſſault upon herſelf. 63 
The wife of one defendant cannot be 
witneſs for the other on an indiftmed 
againſt two. * 
Creditor of bankrupt no witneſs k 
prove him a gameſter. 5 
A creditor allowed to prove debtor ut 
intitled to his diſcharge on the m 
Sheriff's bailiff no witneſs to prove : 
tempt to arreſt, : by 
Lords of cu manors di 
witneſs to eſtabliſh a right in a lord 
another manor. by 
An informer intitled to part of the fe 
'  nalty is no witneſs. 5 
In treſpaſs for beating his ſervant, 


| ſervant not admitted a witneſs. 4 


's-rvant witneſs in an action by maſter for 
beating him. Page 595, 1054 
Apprentice witneſs for maſter in action 
quod ſervitium amiſit. 944 

In an action againſt the maſter for the 
negligence of his ſervant, the ſervant 
having a releaſe from the defendant 1s 
competent. | 1083 
A ſailor who claims wages, no witneſs 
concerning the loſs of the ſhip.* 414 
Original debtor taken. as a ſervant, to 
prove the payment by another. 507 
Goldſmith's ſervant who overpays mo- 
ney is a witnels in action for it again. 


though not ſtrictly ſo, is no witneſs. 

| 129 
The party who excepts to a witneſs may 
call him afterwards. 480 
A witneſs admitted where remotely in- 
tereſted. 7 575 
A. ſtops bonds at the South ſca houſe, 
and gives bond to indemnify; he is 
no witneſs to proveſthe property in an 
action againſt the company's ſervant. 
SRO RS 

Where there are two qualifications to an 
election of an officer, he who bas but 
one only may be a witneſs. 583 
Where one defendant is fined, he is a 
witneſs for the other. 
The tenant in poſſeſſion cannot be made 
a witneſs in ejectment. 632 
A corporator who has scted under the 
right claimed, may be a witneſs to 
prove the uſage. ö 1069 


Women. s 
A woman is capable of being a ſexton, 


and of voting in the election. 1114 
A baſtard is within the ſtatute of P. & 


633. 


47 
He that apprehends himſelf intereſted, . 


1.8 DOE 771 
Words of a juſtice not ſpoke to him, not 
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indictable. Page 1157 | 2 
Words of a magiſtrate where aQtionadle, + 
0 ah ty 
of peace, ac- 


He is a rogue of a juſtice F 
tionable. | 1168 
Thief of every thing actionable. 143 
You are a rogue, and compounded, We. 
of a r actionable. 76 ⁊ 
You did ſhut up my ſiſter and murder 
her, actionable. 1130 
Of an attorney, he is a rogue, Ye. he is 
no attorney, actionable. 1133 
Cheating rogue not actionable. on 4 
He has received forty days mages or 
work that might have been done in 
ten days, and is a rogue for his pains, 
of a carpenter, not actionable. 797 
You cheated J. S. and ſtood bawd to 
your daughter, &c. not actionable. 
| 1169 
Not actionable to ſay 4. has had the pox, 
| 1189 


3 


Ly 


Rogue not actionable. 304 
Where words are not actionable of them- 
| . ſelves, in an action for conſequential 
damages the plaintiff may give evi- 
. dence of particular damages. _ 666 
Where words are of themſelves action - 
able, ſmall ſpecial damages will not” 
carry full coſts. 936 
What is not a ſpiritual defamation, 9 
Words tantamount to whore are within 
the cuſtom of London. 471, 545 
Strumpet tantamount to whore in London, 
The truth of words cannot be WS. 12 
evidence on Not guilty. 1200 


them. | 147 
Where a deſect in an original is cured by 
pleading over, and where not. 158 
Where variance from the reþiſter, and 
other matters of abatement mult bay 
pleaded. 157 
A mandamus may be returnable the fours by 


J M. agaialt taking away young women. 
owed 85 8 116 
Calling a juſtice of | 3 
 indicable, „ _ 
Vol. II. 
31 


teenth day after the telte. © 40 


Quaſhing writs is not ex debilo us 
„ 
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